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PREFACE. 



TiTE Fedehal Reporter is devoted exctasîvely to the prompt and 
complète publication of ttie judicial opinions delivered in each of tba 
United States circuit and district coarts. It publiehes both oial and 
written opinioiM, and such charges to juries aa are deemed of gênerai 
importance. The copies of the written opinions are in most instances 
Bu^lied by the elerks, and the st«iograpliic reports of the oral opin- 
ions prepared by the auth«:ized staaographers, of the respective courts. 
In some districts, howev», ail the opinions, both oral and written, are 
regul-wly reported by qualified attorneys, employed specially for tiiat 
piiipose. Each (^nion is published in full, and as promptly as is 
eonsist^it wlth necessary accuraey. The opinions published embrace 
many décisions npon subjects of gênerai interest, including railroad 
cases, q«««tiona of jurisdiction, and the interprétation ot local laws, 
as weH as décisions in admiralty, bankruptcy, patent cases, criminal 
law, and tboM rdating to tbe construction of the fédéral statutes. 
In oïder to présent thèse opinions promptly to the public the Fbdeeai. 
Reportée is isoued every week, and each number eontains ail opin- 
ions receired uid ready for publication at that time. In pucsuance 
of this plan th© number of pages in each issue is necessarily unequal, 
and it is consequently impossible to anticipate with acciu-acy the num- 
ber of volumes to be formed by the publication in the course of a year. 
Each vc^ume, however, wiU not oxceed a thousand pages, and will 
c<»itain a carefully-preparetf inidax, together with a full table of the 
cases cited. 

It is beliered that by this means many able and leamed opinions 
wUl be reccued from a most undeserved oblivicm, while greater unir 
formtty in the interprétation of the fédéral statutes and the practice 
of the varions fédéral courts will at the same time be securei It 
would seem, therefore, that such an undertaking is not only possessed 
of great intrinsic merit, but, now that it bas been fairly inaugurated, 
It actually appears to présent itself in the light of a public necessity. 
" A publication that wiU do this," says the New York Times of Juna 
17, 1880, in oommeuting on this enterprise, " will be a public boon." 
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And the same Influential journal continues its criticism in the f ollow- 
kig forcible and well-considered tenns: "It is true that volumes of 
reports hâve been published, usually by one of the circuit or district 
judges, and it is also true that an occasional opinion has been given 
to the public by the law periodicals. But there has been no organized 
or authorized system of r«porting in thèse courts ; many of the cases 
hâve not been reported at aU, and jxaae of them hâve been reported 
with sufflcient promptnesa. H it is of prime importance to seeure 
tfae prompt and accurate publication of statutes in ordar that the légal 
profession and the people may know the laws, it would seem to be 
hardly less important to apply the same rule to judicial décisions, for 
tiiese as well as the statutes go to make up the law, and neither clients 
nor their lawyers ean always flnd out what the law is unless the judi- 
cial interprétations of the law are made accessible in public print. " 

" The plan, " says the distinguished circuit judge of the first circuit, 
"is an admirable one, and the Fédéral Keportek will be absolutely 
Indispensable toall practitioners in the courts of the United States, 
and highly usef ul to ail other lawyers. " 

"It seema to me, " says another leamed member o( the fédéral judi- 
ciary, "that the value of such a publication can hardly be overesti- 
mated, and, if ail the judgss are wiUing to give a gênerons assistaace, 
it will hâve a starong tendaiey to produce a much to be desired ani- 
f ormity of décisions in the varions circuits and districts of the United 
States." 

It is not n«cessary, however, at this time, or in this place, to quoi» 
further from the language of bench or bar in confirmation of the 
«avantages and utility of this enterprise. The best recommendation 
is to be found in the work itself, and the most encouraging réception 
It has received during tiie short term of its existence. 

The publishers, therefore, confld«itly submit this new enterprise 
to the favorable ccmsideralàon of the members »f a bHsy and ardumis 
profession, who cannot well afEord to neglect any meaas that may 
serve to decrease their labors, and bring précédents to the aid of prin- 
ciples in the solution of légal problems. 
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In re Appointment of "Supbrvisors of Election" m the 
State of Delawaee. 

{Circuit Court, D. Delaware. January 24, 1880. j 

U. S. Rev. St. § 2011— WoBD " HEGisTnATioN" CoNSTBUED. — The word 
" registi-ation " used in the U. S. Rev. St. § 2011, has a gênerai, nota 
technical meaning, and indicates any Hat or schedule oontaining a list 
of voters, the being on wliich conatitutes a prerequisite to vote, unless 
there is a System of registration described by act of congress, and ap- 
plied by the act as the only registration of voters under the law. 

AssHSSMENT LisTS.^— The Delaware assessment lists, made primarily by 
the assessors of the différent hundreds, and completed by the levy courts 
of the différent counties, are such lists, though they contain not only a 
list of voters, but of other persons besides. 

Rbgistiîation of Votbrs — Evidence. — The registration of voters in- 
tended hy the act of congress need not be conclusive évidence that the 
person registered is qualifled to vote. 

List dp Voters— REoisTnATioN of Voters.— The clerk of the peace, in 
Delaware, is required by the state statutes to make and certify, for the 
use of the inspecter of the élection, ' ' an alphabetical list for eacli hundred, 
and élection district where a hundred is divided into two or more élection 
districts, of the names of ail the free white maie citizens of the âge of 
twenty-one years and upwards, residing and assessed in such hundred or 
élection district." Held, that such list is a registration of voters within 
the meaning of the above sections of the United States Revised Statutes. 
Constitutionality of the above statutes not decided. 
V. 1, no. 1 — 1 
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Motion for the appointment of * supervisors of élection, 
under the Eev. St. §§ 2011-2015. The United States Stat- 
utes and the statutes of the state of Delaware, applying to the 
case, are set forth in the opinion of the court. 

HoN. Edward G. Bbadfoed, U. S. District Judge, assigned 
by the circuit judge, (Hon. Wm. MoKennan,) to perform and 
discharge the duties devolYing upon him, presiding. 

Anthony Higgins, for the motion. 

George H. Baker and George Gray, Attorney General, contra. 

BfiADFOED, J. The provisions of the United States laws 
which it is supposed covers this case are found in sections 
2011, 2012, 2013, 2014 and 2015 of the Eevised Statutes of 
the United States, and in thèse words : 

"Section 2011. Whenever, in any city or town having 
upwards of 20,000 inhabitants, there are two citizens thereof, 
or whenever, in any county or parish, in any congressional 
district, there are ten citizens thereof, of good standing, who, 
prier to any registration of voters for an élection for repré- 
sentative or delegate in the congress of the United States, or 
prier to any élection at which a représentative or delegate in 
congress is to be voted for, may make known, in writing, to 
the judge of the circuit court of the United States for the 
circuit wherein such city or town, county or parish is situated, 
their désire to hâve such registration, or such élection, or 
both, guarded and scrutinized, the judge, within not less than 
ten days prier to the registration, if one there be, or, if no 
registration be required, within not less than ten days prior 
to the élection, shall open the circuit court at the most con- 
venient point in the circuit. 

"Sec. 2012. The court, when so opened by the judge, shall 
proceed to appoint and commission, from day to day and from 
time to time, and under the hand of the judge, and under the 
seal of the court, for eaeh élection district or voting precinct 
in such city or town, or for such élection or voting precinct 
in the congressional district, as may hâve applied in the 
manner herein prescribed, and to revoke, change or renew 
such. appointment from time to time, two citizens, résidents 
of the city or town, or of the élection district or voting pre- 
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cinct in the county or parish, who shall be of dififerent politi- 
cal parties, and able to read and write the English language, 
and who shall be known and designated as supervisors of 
élection. 

"Sec. 2013. The circuit court, when opened by the judge, as 
required in the two preceding sections, shall therefrom and 
thereafter, and up to and including the day foUowing the day 
of élection, be always open for the transaction of business 
under this title, and the powers and jurisdiction hereby 
granted and conferred shall be exercised as well in vacation 
as in term time ; and a judge, sitting at chambers, shall hâve 
the same powera and jurisdiction, including the power of 
keeping order and of punishing any contempt of his authority, 
as when sitting in court. 

"Sec. 2014. Whenever, from any cause, the judge of the 
circuit court, in any judicial circuit, is unable to perform and 
discharge the duties herein imposed, he is required to sélect 
and assign to the performance thereof, in his place, such one 
of the judges of the district courts within his circuit as he 
may deem best; and, upon such sélection and assignment 
being made, the district judge so designated shall perform 
and discharge, in place of the circuit judge, ail the duties, 
powers and obligations imposed and conferred upon the cir- 
cuit judge by the provisions hereof. 

"Sec. 2015. The preceding section shall be construed to 
authorize eaeh of the judges of the circuit courts of the 
United States to designate one or more of the judges of the 
district courts within his circuit to discharge the duties arising 
under this title." 

There is no question raised now as to the appointment of 
supervisors of élection to guard and scrutinize the élections. 
But it is denied that there is any registration of voters within 
the meaning of the act of congress, and that therefore the 
appointment of supervisors of élection, with power to guard 
and scrutinize the assessment lists in the hands of the as- 
sessors and in the hands of the levy court, and the list of vot- 
ers furn'shed by the clerks of the peace in the respective 



Sr FEDEEAIi REPORTER. 

counties ot the state for the use of the inspectors of élection, 
is not warranted by law. 

As this law, leaving eut the question of constitutionality, 
is meant to be fair and impartial in its opération, and as its 
object and purpose is the protection to each citizen of the 
right of the élective franchise, both by securing his ownvote 
and preventing the illégal votes of others, the construction of 
the act should be a libéral one, and such as to carry into 
effect the manifest intention of the framers of the law. And, 
while the fact of penalties attached to the violation of the 
law should, as in every case demanding serious investigation, 
make more imperative the necessity for the judge to give a 
careful investigation to the case, I Imow of no rule of inter- 
prétation arising from that fac^ which should require a nar- 
row and technical constructiou to such a statute — a statute 
which is eminently an enabling one. 

We are then brought to the considération of the question, 
what was the manifest intention of congress in the use of the 
words "registration of voters?" 

It will hardly be denied that, if thèse lists made by the assess- 
ors and the levy courts are liste of such a character that to 
be placed on them is a prerequisite to the right to vote, 
the guarding and scrutinizing such lists give the means of 
remedying the evil which congress designed to be remedied. 
And if it is a sound rule of interprétation or construction of 
a law that such a construction or interprétation should be 
given as will remove the evil sought to be l'emoved, and 
protect the rights sought to be protected, then, unless there 
is something on the face of the acts of congress which in 
terms dénies the applieability of the registration of voters 
therein named to the assessment lists under the laws of Del- 
aware, an adhérence to this rule would compel the court to 
give to such a System the substantial character of a regis- 
tration of voters. 

It is admitted in argument that if there was a System of 
registration of voters eo nomihe, in this state, then the statute 
would apply, and the_supervisors could guard and scrutinize 
such lists. 
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Now such registry lists, eo nomme, are imperfect; tlieyonly 
make & prima f mie case. No voter's right is extinguishecl by 
being omittecl from that list, and no voter's right is secured 
by being illegally placed on it. Tlie wrong done can be 
remedied at any time prior to the élection; and yet such 
imperfect lists as thèse, under the name of registration of 
votera, eongress, in the interests of the purity of the élective 
franchise, bas ordered to be guarded and scrutinized. Now 
suppose, under the System of laws of the state of Delaware, 
the assessor makes list of persons owning and not owning 
property, above the âge of 21 years, and is required by law 
under severe penalties to place on that list every freeman in 
his hundred above the âge of 21 years; and suppose, after the 
the list is completed and corrected by the levy court in the 
latter part of March of every year, it is found that citizens 
qualified in every other respect to vote hâve, through inadvert- 
ence or corruption, been omitted from the lists; and sup- 
pose that omission is fatal, beyond the possibility of correc- 
tion — an actual and utter extinguishment of such a citizen's 
right to vote — can it be held with any reason that such a 
state of facts does not constituJ;e a registration of voters 
within the true meaning and intent of eongress? It is ad- 
mitted by counsel for the objectors that the law will apply to 
imperfect and inconclusive lists of voters, provided tliey are 
called by law "registration of voters ; " but to apply that law, 
when the necessity of guarding and scrutinizing is vastly 
increased, from the fact that the omission of the name from 
the assessment list is absolutely without remedy, is held by 
them to be unwarranted. 

Now, what is there in the words "registi-ation of voters" 
that should require such a construction of the law as to 
defeat the manifest intention of eongress? It will be borne 
in mind that there is no such expression as "sys'em of regis- 
tration" or "registry laws," and the only words to bavo a 
construction given to them are "registration, if one there be." 
What is registration? It is the act of making a list, or cata- 
logue, or schedule, or register. The word "registration" is 
an ordinary one; it is used in a generic sensé, not teehnical; 
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and, when applied to voters, unless there is a System of regis- 
tration described by act of congress as such, and applied by 
the act as the only registration of voters under the law, it is 
any list, or register, or schedule containing names, the being 
on which lists, registers, or schedules constitutes a prerequi- 
site to Toting. Any other construction would utterly defeat 
the purpose and intent of congress. 

It is manifest that, under the construction contended for 
by the objectors, any state having in substance such a regis- 
tration of voters could avoid the opération of the act by alter- 
ing the name of the fact of registration, or altering the state 
laws in such a manner as to create a System of registration 
différent from that contemplated by the act of congress, as 
likely to be most prévalent in the majority of the states. The 
registration of voters must be widely variant in différent states 
of the Union, and because there are some acts which, under 
our System, supervisors may not be able to perform, but which, 
in the contemplation of congress, might be performed in some 
other states, it does not follow that the former states hâve no 
such registration of voters as was contemplated by the act of 
congress. Is there fit and sufficient subject-matter for this 
act to work upon, is the pertinent question, and not — ^have we 
such a System of registration in ail particulars as congress 
contemplated might exist in some of the states ? The consti- 
tutional provision in référence to voting is in thèse words : 

Art. 4. And in such élections every free white maie citizen 
of the âge of 22 years or upwards, having resided in the state 
one year next before the élection, and the last month thereof 
in the county where he offers to vote, and having, within two 
years next before the élection, paid a county tax which shall 
bave been assessed at least six months before the élection, 
shall enjoy the right of an elector ; and every free white maie 
citizen of the âge of 21 years, and under the âge of 22 years, 
having resided as aforesaid, shall be entitled to vote without 
payment of any tax. 

The laws of tho state governing the duties of assessors and 
the levy court are to be found under the titles "Levy Court," 
on page 60 and following, and of "Assessors," on page 78 and 
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following, and under title of "Valuation of Property, " and in 
other places, in the Eevised Statutes of Delaware, which we 
do not deem necessary to quote at large, an examination of 
which will, we think, show the truth of the following propo- 
sitions : 

1. There are officers appointed to make lists of votera, or 
to put on the assessment lists the names of persons who, if 
not thus assessed, will, though entitled in ail other respects, 
be deprived of the right of voting. 

2. Those ofScers are the assessors for the différent hun- 
dreds and the levy courts of the différent counties. 

3. There are not only lists such as hâve been spoken of, 
and men authorized to make them, but there are times and 
places fixed by law for their examination, investigation, ad- 
dition to and correction. 

4. The laws of Delaware contemplate their being guarded 
and Bcrutinized by its own citizens. 

6. There are times and places fixed by law for guarding 
and scrutinizing those lists in the handa of the assessor, from 
the tenth day of January to the last Saturday in that month, 
and in the levy court during the months of February and 
March. 

6. Before the assessor, objections or challenges to a name 
being put on the lists can be made, and he is bound to enter- 
tain those objections, (for if he fraudulently places names on 
his assessment lists he is liable to indictment,) and on the 
proper application and évidence he is bound to place names 
on his lists which hâve been omitted. 

7. The levy court is bound to entertain applications for 
placing names omitted on the assessment lists, though it may 
not take any off which may hâve been returned by the 
assessor. So that hère is time and place for guarding and 
scrutinizing. 

8. The clerk of the peace is bound to "make and certify, 
for the use of the inspectors of the élection, in the month of 
August in each year of the gênerai élection, an alphabetical 
list, for each hundred and élection district where a hundred 
is divided into more than one, of the names . of ail the 
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free maie citizens of the âge of 21 ycars and upwards 
residing and assessed in such hundred or élection district." 
He shall write the word "naturalized" opposite the name of 
any one on said list who appears from évidence in his office 
to hâve been naturalized; and hère, by this ofïicer, i& virtu- 
ally made a registration of voters — a list maldng a prima facie 
ca se of right on the payment of tax — a list given to and used 
by the inspector of élections for that purpose, -whose duty it 
is made to write the word "voted" opposite the name of every 
one who has voted. 

It will be notieed that the clerk of the peace does not sim- 
ply take from the assessment lists in his officiai oustody the 
names of those assessed, but ho also has to décide and fix on 
the résidence of the persons on this list, and certifies the 
place of résidence, as well as the fact of assessment, thus 
making a prima facie case of right to vote on the payment of 
a tax. Now this is not a complète registration or list of 
voters, because of the possible change of the résidence of 
voters after the first of September, or from other causes, but 
it is as complète as the clerk of the peace can make it, and is 
in close analogy, and, indeed, almost identical with lists of 
voters made out undcr a System of registry laws, eo nom- 
ine, which exista in Peansylvania; the only substantial différ- 
ence being that there the assessor makes out the list of voters 
from the assessment lists he has previously made, and hère 
the clerk of the peace makes out the list of voters from the 
assessment lists which hâve been made by the assessors, per- 
fected in the levy court. 

Why is not this list made out by the clerk of peace such an 
one as should be guarded and scrutinized? It is made by a 
public officer, charged with the performance of a duty, who 
has office hours and a known place for the transaction of 
public business. If he is a dishonest and unprincipled man 
he has the nieans of perpetrating great frauds, and in no way 
more easily than by placing on this list of voters men who 
are not assessed. 

We hâve argued this question hitherto on two grounds: 
First, that it was necessary to give such a construction to the 
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term "registration of voters," as used by congress, as to em- 
brace the System of laws in the state of Delaware governing 
the assessment of her citizens, in order that the manifest 
intention of congress should be carried out; and, second, 
we hâve endeavored to show that while congress may hâve 
contemplated provisions of registry laws existing in other 
states, which hâve no existence hère under our system, there 
still remains suffioient subject-matter to make the application 
of those laws simple, practicable and easy. Under thèse cir- 
cumstances, unless I can find in the argument of counsel 
insuperable objections, I shall be compelled to give such a 
construction to our laws as to give them substantially the 
character of a registration of voters as contemplated by 
congress. 

It is urged by both the counsel for the objectors that the 
registration of voters, to meet the requirements of the act of 
congress, must be a registration of voters "qiia voters" or "as 
voters" alone, and one of counsel goes so far as to say it 
ought to be conclusive évidence of ail the qualifications of the 
voters, or the act of congress would not embrace it as a "reg- 
istration of voters." 

This latter idea is thoroughly refuted by the settled prac- 
tice and construction of the registration laws of Pennsylvania, 
which afford no conclusive evidei.ce of a mah's right to vote 
if upon it, or of the deprivation of a man's right if not on it, 
as will appear from Purdon's Digest of Pennsylvania Laws, 
too voluminous to be hère cited (see chapter "Elections," 
Annual Digest for 1873-78). 

But hâve we not shown already that the clerks of the peaee 
in each county, by authority of law, make up lists of voters as 
such voters afiording prima facie évidence of the right to vote 
upon the payment of tax, for the use of the inspectors of élec- 
tion in each élection district in the state ? Can it be said that 
tliat is not a list of voters on which, by requirement of law, 
the word "voted" is to be marked opposite the name of every 
person who does vote; and when thèse lists are to be retained 
for thepurpose of évidence of the fact of voting? 

An examination of the statutes hereiuafter cited of thf 
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state of Delaware, referring to the action of the clerks of the 
peace in making out thèse lists, will show that he performs 
other than mers clérical duty in taking names from the 
assessment lists ; in fact, some of them are quasi judicial, sucb 
as determining the faot of naturalization of foreigners, and 
determining and certifying to the résidence of ail persons 
assessed. They are in part as follows : 

"Section 21. He shall make and certify under his hand 
and officiai seal, and deliver to the sheriff of his county, in 
the month of August, in the year of holding the gênerai 
élection, an alphabetical list for each hundred, [and élection 
district where a hundred is divided into two or more élection 
districts,] of the names of ail the free white maie citizens of 
the âge of 21 years and upwards, residing and assessed 
in such hundred [cr élection district ;] and when it appears 
by any certificate recorded in his office that a person named 
in said list has been naturalized he shall write the word 
'naturalized' opposite his name. If the gênerai élection be 
not held in any year on the same day as the élection for 
electors of président and vice président, he shall, in that 
year, make, certify, and deliver two such lists. 

"Section 5. The said alphabetical list shall be made and 
certified by the clerk of the peace of the county, under his 
hand and sealof office ; and, as to every person whose name shall 
be contained in such list and who shall appear by any cer- 
tificate recorded in the office of said clerk to be naturalized, 
the word 'naturalized' shall be distinctly affixed to the name 
of every such person. Such alphabetical list shall be delivered 
by the clerk of the peace to the sheriff on some day in the 
month of August next preceding the gênerai élection. 

"Section 18. Each qualified elector shall deliver a single 
ballot, containing the names of the person voted for, to ,the 
inspecter, who shall audibly pronounce the name of the elec- 
tor, which shall be entered in words at length upon a list 
of poils to be kept by each of the clerks, whom the judges 
shall direct to that duty, and one of the judges shall write 
against it, on the alphabetical list delivered by the sheriff to 
the inspecter aforesaid, the word 'voted.' Theve shall be no 
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examination of a ballot, except to détermine that it is single ; 
and the inspecter shall, immediately after pronouncing the 
elector's name, put the ballot into the box in his présence, 
unless the vote shall be objected to. 

"Section 33. Each inspecter shall, on Thursday preceding 
the day of the gênerai élection, deliver into the office of the 
clerk of the peace of his county the oaths or affirmations 
that shall hâve been signed by the inspecter and judges of 
the élection in his hundred, and the certificate of said oaths 
or affirmations being administered, to be made and signed 
as directed in the thirteenth section, and the two lista of the 
poils kept at the élection as before directed, and the alpha- 
betical list aforementioned, with the notes of 'voted' as the 
same shall hâve been made thereon; ail of which shall be filed 
in the office of said clerk, and shall be public records, and as 
such admissible as évidence." 

New, on a comparison of the two Systems of Pennsylvania 
and Delaware, in what respect does the Pennsylvania assessor 
présent on his list of voters a stronger case of prima fade 
right to vote than does the clerk of the peace on his ? By 
the former law the assessor makes out from his own assess- 
ment an alphabeticai list of persons entitled to vote. By the 
law of Delaware the clerk of the peace makes out an alpha- 
beticai list from the lists of the county in his officiai 
possession of ail freemen over the âge of 21 years "residing 
and assessed in each hundred or élection district." The as- 
sessor in Pennsylvania entera the letter "N " opposite the names 
of naturalized persons; the clerk of the peace writes the 
full word "naturalized" opposite the foreigner's name. The 
Pennsylvania assessor is required to write the word "vote," 
while the inspectors of élection in Delaware write against 
each name the word "voted," as the act of voting takes place. 

So it will be seen there is a great similarity between thèse 
two Systems, and my last proposition on this subject is this, 
that if the test of the character of the list as made out by 
the clerk of the peace as a list of voters is the making a lisi 
presenting a prima facie right to every one on the list to vote 
on the payment of a tax, then that test is found as fally to 
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exist in the lists made by the clerk of the peace aa in the 
registration of voters made by the assessor under the Penn- 
sylvania laws. Bt^ it has been argued by the objectors that 
even if thèse lists made out by the clerk of the peace were 
lists of voters, the guarding and scrutinizing must be con- 
fined to the action of the clerks of the peace ; that it cannot 
be extended to the action of the hundred assessors or the 
action of the levy court. 

The answer to this is a simple and easy one. The déter- 
mination of the essential élément of the right to vote, an in- 
dispensable prerequisite, viz., that of assessment, by the con- 
stitution of the state, is primarUy made by the assessor, and 
finally determined by the levy court in the completion of their 
assessment Ksts, and that détermination, expressed by the 
act of assessment itself, becomes incorporated into and a part 
of that list of voters made out by the clerk of the peace. A 
déniai, therefore, of the right to guard and scrutinize the ac- 
tion of the assessors and the levy court in that respect would 
be fatal to the right of the voter, as the period and opportu- 
nity -svould hâve passed by when he oould claim his right to 
be assessed — the essential prerequisite, as before stated, of 
the exercise of the right of suffrage. 

The attorney gênerai, Mr. G-ray, assumes that we hâve no 
registration of voters within the meaning and intent of the 
act of congress, and then argues that the acts of the assess- 
ors and members of the levy court cannot be guarded and 
serutinized under any of the provisions of section 2011, or 
congress would hâve added the comprehensive language of 
■ section 2005. 

But, ïis I hâve shown that we hâve in substance a registra- 
tion law within the olôar meaning and intent of the act of 
congress, the argument can hâve no application. 

Both of the counsel contend that the lists in the handa of 
the assessors and in the hands of the levy court are not lists 
of voters, because in addition to the voters others are assessed, 
BUch as females and non-residents. Now, while it may not 
be a list containing ail the qualifications of voters, it is a list 
tvhieh emhraces the namea of every one having the prerequi- 
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site qualification of assessment, an omission from which de- 
prives one entitled to be on it of the right of voting. It may 
not be, in the estimation of counsel, a list of voters, but it 
bas this great signifieancy of beiug such a list that any man 
not found upon it is deprived of his right to vote. 

Thus thèse lists bave a dual aspect, and are as much a list 
of voters as of assessed persons. This supposed difficulty does 
not apply to the lists of voters made out by the clerks of the 
peace, 

The learned attorney gênerai, whose opinion is entitled to 
great respect by reason of his officiai position and well known 
ability as a lawyer, has insisted that it would be impossible 
to enforce the criminal proceedings of the sections of the 
United States Eevised Statutes regarding obstruction or hin- 
drance of supervisors so appointed ; holding that no' indiet- 
ment to cover such an oiïencs could be drawn because the 
warrant claimed for the authority of thèse supervisors cannot 
be found in the United States Statutes. With ail respect to 
the learned attorney gênerai, this is begging the whole ques- 
tion. If there is substantially a registration of voters in this 
state within the true meaning and intent of the act of con- 
gress, as we bave already indicated there is, there wonld be 
no difficulty in framing an indictment against any state officer 
charged with the duties of registration of voters, either under 
the section in question or under section 2005, for any obstruc- 
tion or hindrance to supervisors in the performance of the 
duties imposed oh them by congress. 

I hâve thus at some length argued the novel and intèrest- 
ing questions which hâve been presented for my solution. I 
may hâve erred in the conclusion at which I hâve arrived. 
If I entertained doubts of the correctness of my conclusion 
which were not of the gravest character, I should feel bound 
to give the benefit of those doubts in favor of that construc- 
tion which was in good faith intended to purify and protect 
the élective franchise rather than that which wbuld curtail 
and diminish the opportunïty of doing the same. If I am 
right in my conclusion I wouïd do a great wrong in not mak- 
iug thèse appointments, while, if I err in my le^al judgment, 
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no injury ia done to any one — ^no man's rights are invaded 
or affected injuriously by the appointments — and ample op- 
portunity will be given, before a full bench, on full argument, 
to hâve this disputed question finally determined. I Bhall 
tlierefore make the appointments of supervisera of élection as 
suitable names shall be presented to me by the chief super- 
visor of élections for this district. 



MicoN, Administratrix, etc., v. Lamae, Exécuter, etc. 

(Circuit Court, 8. B. New York. January 2, 1880.) 

Gtjabdian aud Ward — Civil Wak. — A guardian appointée! by a sur- 
rogate court in the state of New York, who, together with his ward, was 
subsequently domiciled in a southern state during the waging of the 
civil war, was bound in good faith to keep bis vv'ard's money and its accu- 
mulations safely during the war, and to account for such property at its 
close. 

Same— Rbmovai, of Tkubt Fdnd— -Confiscation.— a guardian cannot 
lawfuUy remove the property of his ward in order to save it from confis- 
cation by the United States govemment. 

Same — New Guaudian — Releasb. — A new guardian may be appointed 
before a former guardian has been discharged, where sucb guardians are 
résident in separate state jurisdictions. A release from such new guar- 
dian will not, however, relieve the former guardian from liability, where 
such former guardian has unlawfully invested the funds of the ward. 

Same — Ratification bt Wakd. — The ratification by a ward must be 
made with a full knowledge of ail the facts, and a full understanding of 
ail légal rights, and the same must be clearly establisbed by the évi- 
dence. 

Same — Next of Km— Bstoppbi,. — ^The acts and admissions of the next 
of kln of the ward, made during the life-time of the ward, are not subse- 
quently binding upon such next of kin when sho becomes the adminis- 
tratrix of such ward. 

Same — Investment— Interest with Annual Rebts. — Where a guar- 
dian unlawfully invests trust funds, he is liable to make good the amount 
invested, together with interest and annual rests. 

S. P. Nash and G. C. Holt, for plaintifs. 
E. N. Dickerson and C. C. Beaman, for défendant. 
Choate, J. Thia was a suit brought by the plaintiff's tea- 
tatrix, Ann C. Sims, in the suprême court of the state of New 
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York, against the défendant, as exeeutor of Gazaway B. La- 
mar. The case was removed into this court by the défendant, 
and the plaintifif having died, the suit was revived in the name 
of the présent plaintiff, her administratrix. 

The complaint allèges that on the twenty-first day of De- 
cember, 1855, the defendant's testator, Gazaway B. Lamar, 
was duly appointed, by the surrogate of Eichmond county, 
guardian of the said Ann G. Sims, then an infant of about 
four years of âge, and then residing in said county of Eich- 
mond; that he accepted said trust and gave bond as required 
bylaw; that on or about January 1, 1856, he took into his 
possession ail the property of said infant, being more than 
$5,000 in cash and other property; that he never, during his 
life-time, rendered an account of said guardianship to the 
surrogate of Eichmond county, or to any court having cogni- 
zance thereof, or to the plaintiff ; that the said infant has 
become of full âge and has demanded an account, which the 
said guardian and his exeeutor hâve neglected to give. The 
prayer of the complaint is for an account and payment of the 
balance found due. 

The answer of the défendant avers that the said Gazaway 
B. Lamar was a citizen of Georgia, and said infant was a 
citizen of Alabama, having a temporary résidence in the city 
of New York, when the said Lamar was appointed guardian 
of said infant, as alleged in the complaint ; that in the year 
1861 the stàtes of Georgia and Alabama declared themselves 
to hâve seceded from the United States, and to constitute 
members of the so-called Confederate States of America, 
whereupon a state of war arose between the United States 
and the Confederate States, which continued to be flagrant 
for more than four years after the spring of 1861; that the 
said Lamar and Ann G. Sims were, in the spring of 1861, 
citizens and résidents of Georgia and Alabama, respectively, 
and citizens of the Confederate States, and were engaged in 
aiding and abetting the state of Georgia and the Confederate 
States in their rébellion against the United States, and so 
continued till January, 1865; that the United States, by 
various public acts, declared ail the estate and property of 
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the said Lamar and the said Ann C. Sims to be liable to 
seizure and oonfiscaiion, and they were outlawed and debarred 
of any access to any court of the United States, wliereby it 
was impossible for the said Lamar to appear in the Burro- 
gate's court of Richmond county, to settle and close his ac- 
counts there, and to be discharged of his liability as guardian, 
in conséquence whereof the relation of guardian and ward 
ceased and determined, so far as the same depended upon 
the order or decree of said surrogate's court; that, for the 
purpose of saving the money and property of said Ann C. 
Sims from seizure and confiscation by the United States, the 
said Lamar, at the request of said Ann C. Sims and of lier 
natural guardians, ail citizens of Alabama, 'withdrew the 
funds belonging to her from the city of New York, where they 
were declared to be forfeited and confiscated, and invested 
the same, for her benefit and account, in such securities as, 
by the laws of Alabama and Georgia and of the Confederate 
States, he might lawfuUy do; that on the tifteenth day of 
March, 1867, at the written request of said Ann C. Sims and 
of her natural guardians, one Benjamin H. Micon was ap- 
pointed her légal guardian by the probate court of Montgom- 
ery county, in the state of Alabama, whei-e she then resided, 
and that said Lamar accounted with and paid over to said 
Micon, as guardian, ail the estate with which he was charge- 
able, as guardian, and received from the said Micon, as 
guardian, a full release therefrom, and that the' said Ann C. 
Sims ratified and confirmed the same when she became of 
âge. 

A similar suit was brought by Ann G. Sims, as adminis- 
tratrix of Martha M. Sims, her sister, of whom the said 
Lamar was at thesame time appointed guardian. Martha M. 
Sims died in 1864, at the âge of 15 years, unmarried and 
intestate, leaving the said Ann C. Sims her next of kin. The 
complaint in this second suit states a cause of action similar 
to that stated in the suit of Ann C. Sims. The answer in 
this case states the same defences of the dissolution of the 
relation of guardian and ward by the war; the withdrawal ot 
the funds to save them from confiscation. It also avers that 
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ail the rights of Martha M. Sims vested at her death in Ann 
C. Sims, and that the settlement with Micon as guardian, and 
his release, discharged the said Lamar from ail liability as 
guardian of Martha M. Sims. 

After the revival of thèse suits in the name of the présent 
plaintif, cross suits were commenced in this court, by the 
défendant against the présent plaintiff, setting up the same 
defences as in his answer to the original complaints, and 
further averring that the présent plaintiff is the sole legatee 
under the will of Ann C. Sims, and entitled to receive in her 
owu right whatever shall be recovered in thèse actions, and 
that the présent plaintiff, as one of the natural guardians of 
said infants, approved and ratiiied ail the acts of said Lamar 
as their guardian, and is therefore estopped to deny that those 
acts were in ail respects légal and proper. ïhe présent 
plaintiff, in her answers in the cross suits, dénies that she 
was one of the natural guardians of said infants, and dénies 
the approval and ratification of the acts of the guardian. 

The four suits hâve been tried together upon an agreed 
statement of faets. 

The appointment of defendant's testator as guardian of 
the two infants by the proper court of the place of their 
domicile at the time of the appointment, and his receipt soon 
afterwards of moneys belonging to his wards, are admitted. 
The condition of his bond, which is made a part of the com- 
plaint is, that he "will faithfully in ail things discharge the^ 
duty of a guardian according to law, and render a true and 
just account of ail moneys and property received by him, and 
of the application thereof, and of his guardianship in ail 
respects, to any court having cognizance thereof, when there- 
unto required." The letters of guardianship appoint the 
gênerai guardian of the person and estate of said minor "until 
she shall arrive at the âge of fourteen years and until an- 
other guardian shall be appointed," and requires him "to 
safely keep the real and personal estate of said minor, and 
not to suffer any waste, sale or destruction of the same, etc., 
and to deliver the same to her when she becomes of fuli âge, 

v.l,no.l— 2 
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or to suoh other guardian as may be hereafter appointed, iu 
as good order and condition as when received, and also to 
render a just and true account, etc., in any court having cog- 
nizance thereof, whén required." 

The court to which the ward resorted for an account and 
relief was a court of gênerai equity jurisdiction, and therefore 
a court having cognizance thereof, and the causes of action 
alleged in the complaint are fuUy sustained by thèse admit- 
ted faets, unless the matters alleged in the answer are, if 
sustained by the évidence, valid defences to the guardian. 

1. The firstground of defence insisted on is that by the war 
the relation of guardian and ward was terminated, and hence 
ît is argued that though the former guardian continued to hold 
upon some kind of a trust the asseta which he had received 
as guardian, yet that he no longer held them as- guardian 
under and acoording to the laws of New York; that the guar- 
dian and ward having both acquired new domiciles ont of 
this state and within the territory of what became, at least 
pending the war, an alien and a hostile state, this personal 
domestic relation was thereby whoUy broken and did not re- 
vive when the war eeased, and the guardian was no longer 
accountable to the courts of New York as guardian, even 
after the close of the war. 

I can see no ground whatever for this position, so far as 
concerns the care and safe-keeping of the property of the ward 
in the hands of the guardian, and his liability to account for 
it after the war was over. Doubtless during the war, if the 
guardian had remained there and his ward had become an 
alien enemy, his duties as guardian would be modifled by that 
fact. He could not properly or legally remit funds for her 
support to any person in the hostile territory. But he would 
still be under the same obligation as before as to the safe- 
keeping of the property, and, whenever the ward eeased to be 
an alien enemy by the termination of the war, there was no 
légal obstacle to her calling the guardian to an account for 
the property so held. Even if the war dissolved the relation, 
the effect of such dissolution would not be greater than would 
be that of the termination of the guardianship by the deatb 
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of the ward; and if the ward had died before the war began, 
the guardian must still account to her légal représentative. 
If he ceased to be guardian, he still remained a trustée of the 
property upon preeisely the same trusts as to its safe-keeping, 
and under the same liability to account for it aecording to 
the ténor of his appointaient and bond, as before. The case 
of a oopartnership between citizens of hostile states, being 
dissolved by war, is cited as controlling this case. If it were 
wholly analogous, which it does not seem to be, I do not per- 
ceive that it would touch the présent question. 

By the acceptance of his appointment and his bond the 
defendant's testator undertook and agreed to do certain defi- 
nite things with the funds he received — to keep them invested 
in a certain way -which the law prescribes, and to account for 
them when required. It is alleged that he has failed to do 
so. It certainly is no answer for him to say that of his own 
free will he made himself an alien enemy of the state of New 
York and of the United States, and thereby diseharged him- 
self from the obligation thus assumed under the laws of New 
York. Yet this is what this defence amounts to, so far as it 
rests on his becoming a résident of Georgia, and as such 
engaging in the war against the United States. So far as 
this defence rests on the words "being an alien enemy," her 
right to call him to account in respect to the funds received 
by him as guardian before the war was suspended, not 
annuUed, by the war. 

In Insurance Co. v. Davis, 95 U. S. 430, the suprême court 
say : "If the agent has property of the principal in his pos- 
session or control good faith and fidelity to his trust will 
require him to keep it safely during the war, and to restore it 
faithfully at its close." If this is so of an agent it must cer- 
tainly be said, with equal force, of a guardian, that good 
faith and fidelity to his trust will require him to keep his 
ward's money and its accumulations safely during the war, 
and to account for it at its close. Nor can the guardian bet- 
ter his position in this respect by himself voluntarily going 
into rébellion, as this guardian went from New York to Geor- 
gia to join in a rébellion, for he could not, by any act of his 
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own, short of the complète discharge of his duty, relieve him- 
self from his liability. 

2, The next defence urged is that the guardian, to prevent 
the confiscation of the ward's money, withdrew it from its in- 
vestment in bank stock in New York, and sent it to Montréal, 
Canada, -where it remained invested, by his direction, in the 
bonds of cities within the rebel states, and in southern rail- 
roads. This point is clearly untenable. It is not contended 
that the new investments made were such as a guardian is 
allowed to make, according to the laws of New York, and 
they were obviously extra hazardous. They are not to be 
justified on the plea that if the fiinds had remained hère, in- 
vested according to law, they would be liable to be confiscated 
by the United States. 

It is no part of the duty of a guardian to protect his ward's 
money against the lawful demands of his own government. 
If under such lawful demands they are seized, the guardian 
would no longer be responsible for them. His duty as a cit- 
izen, to interpose no obstruction to his own government in 
carrying on war, is his first duty. It is superior to any obli- 
gation he owes to his ward. If his ward's money was for- 
feited to the United States, he had no right nor duty to pre- 
vent, by its removal, the superior rights of the government 
over it from being asserted. Moreover, the proofs show that 
what he did was, under color of protecting his ward's inter- 
ests, to allow the funds to be loaned to cities and other cor- 
porations which were aiding in the rébellion, and by this very 
act, set up in excuse, he gave aid and comfort to the ene- 
mies of ' his government. Such an act could not be pleaded 
in justification, beeause in itself unlawful, even if the circum- 
stanees wârranted a removal of the fund to avoid confiscation, 
which clearly they did not. 

3. 'Aiiother ground of defence set up is the transfer of what 
remained of the fund in 1867 to a new guardian in Alabama, 
and his alleged release of defendant's testator. ' At the time 
of the àppointment of Mr. Micon guardian by the Alabama 
court the infant, Ann C. Sims, was domieiled in that state. 
The àppointment was made upon her written request, and. 
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as it appears by the statutes of Alabama, put in évidence, it 
•was in ail respects in conformity with those statutes, and by 
a court of compétent jurisdiotion. It is objected on the part 
of the plaintifif that a new guàrdian cannot be appointed till 
the former guàrdian is removed or superseded. This may be 
the rule where both guardians are appointed within the same 
jurisdiction. There seems, however, no légal objection to 
there being several guardians in several différent states if the 
infant bas property in différent states which requires the care 
of a guàrdian. 

The defendant's testator was appointed guàrdian of the 
person and property of the infants. When they removed 
from the state of New York, which they did with the relatives 
with whom they lived in the year 1856, his daty and power as 
guàrdian of the person may bave ceased, or been suspended 
at least, until they might return, on the ground that his ap- 
pointment under the laws of New York would give him no 
power to control their persons beyond the local jurisdiction 
of those laws ; and when the infants became, as they did, 
domiciled in Alabama, I think the power of the state of Ala- 
bama to provide by law for the appointment of a guàrdian of 
their persons, and of such property as they might hâve within 
its jurisdiction, cannot be questioned. 

The fact that there was aiready a guàrdian of some of 
their property in another state or country is not inconsistent 
with tbe exercise of this power; and it. would certainly be 
most proper, and in many cases convenient, and for the true 
interest of the infant, that in case of a change of domicile a 
new guàrdian should be appointed within the new jurisdic- 
tion; and a transfer of funds from a former guàrdian to,the 
new guàrdian appointed in the state of the infant's domicile 
might be very properly authorized by the court ,to which ttie 
former guàrdian is accountable, upon the same principles of 
equity and comity on which the transfer of funds in the 
bands of an exécuter or administrator, to an executor oi ad" 
ministrator in another , state, may be authorized. Parsons 
\. Lyjnan, 20 N. Y. lOS,' 

In the présent case the former guàrdian, Mr. Lamar, 
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requested of the near relatives of the infant the appointment 
of a new guardian. His reasons were his âge and growing 
infirmities, and his own business cares and perplexities; 
and the appointment was asked for and made ic accordauce 
with his request. The reasons were yalid and sufficienli, and 
the circumstances made it proper that the new guirdian 
should be appointed in Alabama, and I eannot doubt that if 
the defendant's testator had applied to the surrogate's court, 
of Eichmond county, for leave to resign his trust and to 
transfer the ward's estate to the duly appointed guardian in 
Alabama, his pétition would hâve been granted. What would 
thus bave been approved as just and right if asked for, can 
now be justified as done for the bene&t of the ward. 

Therefore, in any accounting to be had, the defendant's 
testator should be credited with his cash payment to the new 
guardian of $808.70. But beyond this the transaction re- 
ferred to as a settlement with and release of the defendant's 
testator by the new guardian neither purported to be, nor 
could, if so understood and intended by the parties, be a re- 
lease of the former guardian of his liability to account for 
the residue of the infant's estate with which he was charge- 
able. The new trustée merely gave a receipt for sundry 
eecurities, mostly worthless, which the defendant's testator 
tumed over to him. They were the remains of the invest- 
ments which had been made of the ward's property. But the 
original investments being in bank stock had been not suoh 
as the ward was, when of âge, bound to accept, and by the 
changes of value eflfeoted by the war; and by the reinvest- 
ments made in conséquence of the war and during the war 
the result was that the rest of the fund consisted of bonds of 
Bouthem cities and southern railroads, of little value. 

It is too plain for argument, it seems to me, that a new 
guardian has no power to accept a transfer of such proper- 
lies as a full discharge of the former guardian's liability to 
account for and make good the moneys originally received. 
Buch an act would be a gross abuse of his trust by the new 
guardian. No court would authorize or justify it, and cer- 
tainly a guardian has no power, by virtue of his appointment. 
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thus to give away the property and rights of his ward. If the 
new guardian bas actually realized anything from the securi- 
ties transferred, I see no reason why, in the taking of the 
aceount, defendant's testator should not be credited with it. 

4. The defence of a ratification by the ward is not made 
eut by the évidence. Such a ratification must be very clearly 
proved, and it must appear that it was made with full knowl- 
edge of ail the facts and a full understanding of the légal 
rights of the ward affected thereby. Adair y. Bremmer, 74 N. 
y. 539-554. Neither of thèse circumstances is shown in this 
case. It is true that Ann G. Sims, in 1867, made a written 
request for the appointment of a guardian in Alabama, in 
place of her former guardian. She was then about 16 
years old. She came of âge June 1, 1872, and commenced 
this suit July 1, 1875. She was not shown to hâve done any 
act waiving her claim meanwhile. It is true that her uncle 
and aunt Micon, with whom she lived, had written letters 
expressive of tbeir gratitude to the defendant's testator for 
doing as well by their nièce as he had done, but thèse letters 
do not bind the ward, and if they did they are not shown to 
bave been written with a full knowledge of the ward's rights. 

5. The additional defence set up in the cross suits is also 
untenable. Mrs. Micon, the présent plaintiff, at the time the 
alleged acts of approval by her were done, did not stand in 
the relation of a natural guardian to the infants, having any 
power as such over their estate. She was their aunt, and 
after the death of Martha M. Sims she was one of the next 
of kin of the surviving infant, Ann C. Sims. A guardian 
upon whom the law throws the real responsibility for the 
proper and légal investment of his ward's money canuot 
relieve himself from that responsibility by pleading the ad- 
vice, direction or approval of bis ward's relatives, liowever 
near; and Mrs. Micon, before the death of Ann C. Sims, had 
no such interest in the estate as would make her admissions 
and acts binding on her, when afterwards she became the 
administratrix of Ann C. Sims. Nor is the évidence of rat- 
ification and approval satisfactory, even in respect to the 
présent plaintiff, for the reasons above stated. 
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6. Although the defendant's testator aeted withont any other 
real purpose, as it seems, than to do what he thouglit for the 
best interest of his -ward, yet he took the risk of investing the 
funds in a manner net allo-wed by law, and he must therefore 
make good the amount receiveJ, with interest and annual 
rests. King v. Talhot, 40 N. Y. 76. The fact that down to 
the time of the war there had b'3en no dépréciation in fact is 
immaterial. The ward may n )w elect to reject the inveat- 
ments altogether. The guardian is to be-allowed ail payments 
made by him for the support and éducation of the infants, as 
the same appear on his account rendered, which are admitted 
to be in that respect correct. 

7. The defendant's testator received for his wards from time 
to time a certain proportionate part of the dividends on stock 
of the Mechanics' Bank, a Georgia corporation. Tlie plain- 
tifï insists that the defendant'a testator should be charged 
with the infants' proportionate partof the value of this stock. 
The évidence is not sufficient to show what interest, if any, 
the infants had in this stock, or whether the defendant's tes- 
tor could, by appropriate proceedings in the courts of Geor- 
gia for ancillary letters of guardianship, or otherwise, hâve 
obtained possession as guardian of this interest. If he could 
hâve done so it seems that it would hâve been his duty to do 
it {Schultz V. Pulver, 11 Wend. 361 ;) but this question will 
more properly arise when an account shall hâve been taken 
and the facts are ail before the court. 

Decrees for an account in the original Buits, and dismissing 
the bills in the cross-suits, with costs. 



Sawybe V, HORN. 
(Cireuit Court, D. Maryland. January 17, 18S0.) 

Teade-Makk— î'iîAUD — Injunction. — A court of equity will restrain the 
fraudaient imitation of a package and label, although they do not tet h- 
nically constitute a trade-mark, where the public are thereby misled into 
purchaaing the goods of the imitator as those of the original manu- 
facturer. 



SAWYER V. HOEN. 35 

MoREis, J. The bill allèges that the complainant, Henry 
Sawyer, of the city of Boston, in the state of Massachusetts, 
lias been for about 20 years engagea, in the manufacture of 
bluing; that his bluing bas an extended and désirable répu- 
tation in the markets of the United States, and especially in 
Ealtimore, where it has been and now is regarded as an arti- 
cle of great excellence, and has been sold in Baltimore and 
elsewhere in large quantities. 

That in order to identify the bluing made by him and dis- 
tinguish it from ail others, complainant devised and adopted, 
as a trade-mark, certain marks, symbols and devices, and a 
form of package, none of which had been before at any time 
applied or used in connection with bluing, and which hâve 
continually, ever since, been used by him to identify his blu- 
ing. 

That the marks so adopted were : 

1. A red disk, applied on the top of the box, -which had 
been first used by him in 1863, and had been registered by 
him, aeoording to the statutes of the United States, as a trade- 
mark. 

2. Certain pictorial représentations of his boxes, which he 
used as part of the labels, applied to the outsides of the paek- 
ing boxes, in which the small boxes containing the blue were 
paoked for market. 

3. An. allocation or combination, consisting of words printed 
in bronze letters on blue paper, constituting the label sur- 
roundiiig the small boxes containing the blue. 

And also a new and original and peculiar form of pack- 
age or box to contain the blue, consisting of a cylinder, hav- 
ing a top of métal, perforated with holes, sealed with red 
sealing-wax. 

Also a packing box with certain distinctive labels before 
mentioned, in which the cylindrieal boxes were so packed and 
arranged that upon being opened nothing was exposed to 
sight but the red tops. 

And the bill charges that the respondent Horn is engaged 
in Baltimore in the business of manufacturing blue, and, 
knowing the high réputation of complainant's goods as iden- 
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tified by Ma said marks and labels and peculiar appearance, 
bas for bis own profit, and to the injury of tbe complainant, 
been selling bluing put up in boxes made in imitation of com- 
plainant's, and had attacbed to tbe boxes palpable imitations 
of complainant's trade-marks. 

And that said respondent, Horn, had wilfully and fraudu- 
lently put up bis bluing in packages substantially tbe same 
in every material respect and baving substantially the same 
gênerai appearance as tbose of complainant, and had packed 
tbe same in tbe précise form and manner originated and 
used by the complainant, and had sold the same as and for 
tbe bluing of the complainant. 

The bill furtber allèges that the respondent's imitation of 
the complainant's peculiar form of package, labels and man- 
ner of packing created confusion in the market, and misled 
and deceived purchasers who were familiar with and desired 
to obtain complainant's goods, and that respondent's goods 
were inferior and sold at a less price than complainant's. 

The bill prays for an injunction and account. 

Thèse are in substance tbe more important allégations 
of the bill. 

The respondent's answer admits that the complainant is a 
manufacturer of bluing as alleged, but dénies that prior to 
1878 tbe complainant ever claimed any of the alleged symbols, 
marks, or form of package as bis trade-mark, or that he bas 
ever attacbed to bis bluing anything in the nature of a trade- 
mark, except the fac siniile of bis signature, the dates of the 
patent and reissue obtained by bim, and tbe word "Crystal;" 
and respondent aUeges that the red top of the boxes, the blue 
eolor of the label, the lettering, type, phraseology, green box, 
and other matters claimed by complainant in his bill, are 
such as belong to commerce and the public in gênerai, and 
are not susceptible of exclusive appropriation by any one. 

Eespondent further allèges that complainant had, in the 
year 186é, obtained a patent for the said box containing his 
bluing, in which it was described as a package or case, which, 
wben made with distributing holes and fiUed, is cemented by 
wax or a wafer, which patent was afterwards held to be void. 
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That tbe red top was producedJ)y the application of Vene- 
tian red, for the purpose of stopping the perforations in the 
top of the package until required to be opened for use, and 
that the claim of the red top as a trade-mark was an after- 
thought of the complainant, suggested as a means of con- 
tinuing his monopoly after his patent was annuUed. That it 
was not a proper subject of registration as a trade-mark, had 
never been used or applied as described in the certificate of 
registration, and was but tbe ordinary use of a cheap and well 
known red material as a cément to close the perforations of 
the box, and when so applied became part of the box itself, 
and not in any sensé a trade-mark. 

Eespondent f urther claims that the pictures used by him on 
the lids of his larger packing boxes were simply pictures free 
to be used by any one, and allèges that the form of package, 
labels and other marks olaimed by complainant are not orig- 
inal or peculiar, but had been long used by many persons in 
the same trade. 

The respondent admits that he does put up and sell a bluing 
in boxes having a resemblance in form to those sold by tbe 
complainant, but dénies that he bas done so fraudulently, or 
that he bas ever done so in imitation of the complainant'g 
bluing, or ever done anything not warranted by a fair compé- 
tition in business, and dénies that he bas ever offered to sell 
any of bis goods as and for the goods of the complainant, or 
sold any goods bearing any marks belonging exclusively to 
complainant, or any false représentations thereon calculated 
to create confusion, and cause his goods to be purchased as 
and for the goods of the complainant. 

He admits that he sells his goods cheaper than the com- 
plainant, but allèges that he gives as good an article for less 
money. 

The case now cornes on for final bearing, and we bave been 
greatly assisted by the careful and thorough manner in which 
the facts bave been presented, and by the able arguments of 
counsel, and the very numerous exhibits which bave been 
brought to our attention illustrating and explaining the facts 
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in this controversy, and also many of the subjects of contro- 
versy passed upon in the calfes cited in argument. 

It appears that the complainant Sawyer in 1863 began 
using the présent form of box as a convenient method of put- 
ting up waahing bine in a dry powder, and that he began to 
distinguish them by using a red colored top in 1866. 

He used a box, Tsrhich is a small cyhnder of wood, about 
an ineh in diameter, and about two inches high. The box, 
when fiUed with the blue powder, is coYered hj a tin top, with 
a flange fitting over the top of the box. The tin cover is per- 
forated with live small holes, so that when needed for use the 
blue powder can be sifted eut as from the ordinary pepper, 
caster or dredgiiig box. Until needed for use the perforations 
are closed by something in the nature of sealing wax,. by 
prieking which the perforations can be opened. 

This device was supposed by the complainant to be patent- 
able, and he did obtain therefor a patent dated January 6, 
186é, reissued October 1, 1867, but by a deeree of the circuit 
court for the southern district of New York this patent was 
held to be void, and that deeree, upon appeal to the suprême 
court, has, since the argument of this case, been affirmed. 

The bluing manufactured by the complainant and offered 
in packages of this form obtained great favor and became 
well known, and has been the source of large profits. It 
became well known not only in Massachusetts, where com- 
plainant's place of manufacturing is, but in Baltimore, where 
he has sold large quantities since the year 1871. 

Upon the cylindrical box of the complainant he has, since 
1866, used a label of dark blue paper, printed in silver let- 
ters, which completely envelopes the box, and the métal top 
is covered entirely by a coating of Venetian red and varnish, 
so that the box, when standing upright, présents nothing but 
the blue label and the red top. 

The quantity of red cément used is in excess of the quan- 
tity necessary to be applied, simply to cover the five small 
perforations in tho métal top, and not only completely covers 
ail the top, but extends nearly a quarter of an inch down the 
sides of the box, enveloping the whole métal covoring. 
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The box and label and top which the respondent uses is 
similar in size, shape and appearance, so that, except for the 
words on the label and the color of the pnnting, which is in 
gold bronze instead of silver, and a hardly observable différ- 
ence in the shade of the red color on the top, there is nothing 
to distinguish them, and unless the two are side by side and 
attention has been freshly called to thèse différences, no one 
can discriminate between them. 

They both présent the appearance at a little distance of a 
blue cylinder, with printing in gilt letters, with a red top of 
sealing-wax. 

The respondent states that he was by trade a stone-cutter, 
and for a while kept a grocery store, and about 1873 began 
putting up bluing. That from the first he used the cylin- 
drical box and blue label, but not the red top, and that about 
1876, learning that Sawyer's patent had been held void, and 
supposing it was the red top which had been the subject of the 
patent, he then began to use the red top. 

The labels, when compared, show that they are precisely of 
the same size and color. Both are divided by vertical Unes 
into four sections of precisely the same sizes, but the words 
printed on them are différent. 

On Sawyer's label is printed horizontally : 

Sawyer's 

Chrystal 

Blue 

and 

Safety box : 

Patent Jan. 5th, 1864; 
re-issued Oct. Ist, 1867. 

Then vertîoally and enclosed by the vertical lines : 

The Standard Blue of America. This form is the best 
and cheapest method of using Bluing. The quality is un- 
excelled. 

Directions : 

Pierce the prînts on the top with a pin, and sh k a fe-w 
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grains into a cup of soft water; then stir in the rinsing 
water, 

Prepared by H. Sawyer, 
Boston, Mass. 
H. Sawyer. 
(fac simile of signature.^ 

. On Hom's label is printed, with exactly the same divisions 
by straight lines, and in almost the same type, horizontally : 

Hom's 

tinexcelled Sifting box 

Blue, 

Baltimore. 

The Standard Blue of the United States. 

The quality is unequaled. 

Directions : 
Pierce the holes of the top with a pin, and sift a few grains 
in a bowl of water, stir until fuUy dissolved, then add to the 
rinsing water. 

Prepared by 

Jas. G. Hom, 

Baltimore, Md. 

No one, we think, having the two labels before him, could 
believe that the similarities were the resuit of accidentai coin- 
cidence. And no one having before him the two boxes, with 
their similar blue labels and red tops, could fail to be con- 
vinced, we think, that there was an intentional similarity in 
their gênerai appearance, well calculated to deceive persons 
exeroising ordinary caution into mistaking one for the other. 

The name and place of manufacture on the labels are dif- 
férent, and many of the words, but the color, size, type, and 
arrangements and divisions are in such exact similitude in 
ail respects as to divert attention from the différences and to 
produce the impression that they are the same. 

The labels, if pasted upon a flat surface, could with less 
difBculty be distinguished from eaoh other, but when pasted 
around a small cylinder, in such a way that only about a fourth 
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of the surface can be seen at one time, it becomes a matter 
of painstaking comparison to detect the différences. 

The proof and the exhibits also show that thèse cylindrical 
boxes are packed by Sawyer by putting four dozen of them 
into a square, green, paper box just deep enough to contain 
them when standing upright, and when the lid is taken off 
nothing is seen of the cylindrical boxes, as they pack very 
close to each other, but the red tops, and the appearance is 
that of an almost solid, square mass of red sealing-wax. 

And the proof and exhibits show that the respondent packs 
his cylindrical boxes in precisely the same way, presenting 
precisely the same appearance. Thèse large boxes of Horn's 
being of the same color, and having on them labels very sim- 
ilar in designs and color to those of the complainant. 

We are satisfied, from an inspection of the exhibits, that the 
gênerai similarity between the goods of the complainant and 
respondent in ail thèse respects could not hâve resulted from 
accident, but must hâve been the resuit of intention, and that 
the gênerai resemblance is so great as to lead to confusion ; 
and that a purchaser who had been in the habit of getting 
Sawyer's goods would bave to exercise unusual and peculiar 
care not to take the goods of Horn if they were offered to him. 

And, as matter of fact, the dépositions of a large number 
of persons who themselves use the blue for washing purposes 
in Baltimore were produced, who testified that they knew of 
Sawyer's blue only by the appearance of the box, and, having 
been in the habit of using Sawyer's blue, and expecting to get 
it, had taken Horn's blue when olïered them by retail dealers, 
supposing it was what they had been in the habit of using, 
knowing it only by the red top and blue box. 

Being satisfied that thèse are the facts as proved by the 
complainant, we are now to consider the law applicable to 
them, and what is the remedy, if any, to which the com- 
plainant is entitled. 

As to the simple question of trade-mark, we think the 
respondent is sustained in the position taken by him. The 
red top being, as to its use, a covering for the perforations in 
the métal top, and as to its color and material one of the 
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most common of ail the céments used to close and seal the 
mouths of jars, bottles, cans and similar packages, and there 
being impressed on it no mark or design, it cannot, wé 
think, be said to be a trâde-mark, and cannot be exclusively 
appropriated by the complainant ; nor can the form of his box, 
it having been decided not to be a patentable contrivance, be 
monopolized by him ; nor can the color of the label, nor the 
allocation of words thereon, nor the type, be exclusively 
appropriated. The word "chrystal," as applied to bhiing, 
may be his trade-mark if he first so applied it, and ihefac 
simile of his antograph signature, but thèse are ail; so that 
it does not appear, as to anything which the complainant 
can call teclinically a trade-mark, that the respondent bas 
been guilty of piracy or imitation. 

But we do find that the respondent bas been guilty of im- 
proper and inéquitable conduct, to the injury of the com- 
plainant, in having designedly so put up, labeled and packed 
his goods that purchasers, for whose use they are intended, 
are misled and deceived, and do get Horn's blue, when they 
désire and suppose they are getting Sawyer's. And that Saw- 
yer, the complainant, having, after many years of manufac- 
ture, established a market and demand for his goods, as known 
by their peouliar and distinctive appearance, which he was the 
first to adopt, is now deprived of prolits which he would otherwise 
obtain, by the fact that, after he had so established a réputa- 
tion and demand for his goods, the défendant, with the in- 
tention of getting the benelit of that réputation and demand, 
has put his goods on the market prepared with such close 
imitation of the complainant's that they are mistaken for his. 

The respondent, while he denied (and there is no évidence 
whatever to the contrary) that he ever represented or author- 
ized any one to represent that his goods were Sawyer's, does, 
in his testimony, admit that he put up his goods with the 
appearance they now hâve because it was "fashionable," and 
because he found that a blue box with a red top made them 
more salable; and as he sells his goods to the grocers at 
50 cents for four dozen, while Sawyer has been accustomed 
to sell his for 85 cents, it is easy to see that the grocers pre- 
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fer to give their customers Horn's goods, if they will take 
them, as both retail at about the same priée. 

It bas been said that the fundamental rule applicable to 
such cases is that one man has no right to put off his goods 
for sale as the goods of a rival dealer, and that "he cannot, 
therefore, be allowed to use names, marks, letters or other 
indicia hy which he may induce purchasers to believe that 
the goods which he is selling are the manufacture of an- 
other person." Peiry v. Traefitt, 6 Beav. 66-73. Atul this 
principle has been recognized as applicable in cases which 
were not strictly cases of technical trade-marks by many well 
considered décisions. 

In Williams v. Johnson, 2 Bosworth, 1, decided in 1857 by 
Chief Justice Duer and Associate Judges Hoffman and Wood- 
rufï, upon appeal to the gênerai term of the suprême court 
of New York, without deeiding whether or not the complain- 
ant was entitled to the use of the words "Geuuine Yankee 
Soap," which he claimed as his trade-mark, the court held 
that tho imitations of the size, shape, style, labels and sub- 
stantial appearance of the complainant's goods by the défend- 
ant was a fraud, and that hewas entitled to protection, and 
decreed that the défendant should be enjoined from using the 
jabels, devices and hand-bills which he had been using, and 
from using any other similar ones, calculated to deceive the 
public or create the belief that the soap sold by the défend- 
ant was the soap made and sold by the complainant. 

Croft V. Day, decided in 1843, (7 Beav. 84,) was not a case 
of trade-mark strictly, but of the use by two persons, one 
iiamed Day and the other named Martin, composing a new 
firm of Day & Martin, of boxes and labels for putting up 
blacking similar to those which had been for many years 
used by an oid firm of Day & Martin. In giving the reaBons 
for his décision Lord Langdale, the master of the rolls, said : 
"The accusation which is made against the défendant is this : 
that he is selling goods under forms and symbols of such a 
nature and character as will induce the public to believe that 
he is selling the goods which are manufactured at the manu- 

T.l,no.l — 3 
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lactory which belonged to the testator in this cause, I stated 
on a former occasion that in my opinion the right which any 
person may hâve to the protection of this court does not 
dépend upon any exclusive right which he may be supposed 
to hâve to a particular name or to a particular form of words. 
His right is to be protected against fraud. It is truly said 
that if any one takes upon himself to study thèse two labels 
he wiU find several marks of distinction. On the other hand 
the colors are of the same nature, the labels exactly the same 
size,the letters are arrangea precisely in the same mode, and 
the very same name appears on the face of the jars. It 
appears to me that there is quite sufficient to mislead 
the ordinary run of persons, and that the object of the 
défendant is to persuade the public that this new establish- 
ment is in some way or other connected with the old firm, 
and at the same time to get purchasers to go to 90J Holburn 
Hill, and not to 97 High Holburn. I think what has been 
done is quite calculated to effect that purpose, and the de- 
fendant must be restrained. 

"My décision does not dépend on any peculiar or exclusive 
right the plaintiffs hâve to use the names Day & Martin, but 
upon the fact of the défendant using those names in connec- 
tion with certain circumstances, and in a manner calculated to 
mislead the public, and to enable the défendant to obtain, at 
the expense of Day's estate, a benefit for himself to which he 
is not in fair and honest dealing entitled." 

In the case of Holloway v. Holloway, (1850,) 13 Beav. 209, 
the plaintiff having established a réputation for préparations 
known as HoUoway's pills, and ointment, his brother Henry 
began to sell H. HoUoway's pills and ointment, put up in sim- 
liar boxes, and with labels and wrappers similar to plaintifif's. 
The maater of the rolls said that, although the défendant had 
a right to constitute himself a vendor of HoUoway's pills and 
ointment, he had no right to do so in such way as to deceive 
the public, and make them believe he was selling the plain- 
tiffs medicines, and that he could not be allowed to perpetrate 
gueh a fraud. 

In the leading case of The Leather Cloth Co. v. American 
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Leather Co. 11 Jur. (N. S.) 513, upon appeal to the house of 
lords the case was finally disposed of upon the ground that 
the alleged trade-mark was simply an advertisement of the 
quality of the goods, and that it was in both cases printed 
in very large type, in a circle more than six inches in diameter, 
easily read and hardly to be mistaken one for the other; 
and Lord Cranworth, in dismissing the case, says : "I men- 
tion this because if, instead of occupying this large space, the 
whole had been engraved on a stamp of the size of a shilling, 
80 as not to be capable of being read without close exam- 
ination, the case would hâve been différent." 

In the case of Dixon Orucible Co. v. Guggenheim, decided by 
Judge Paxson in 1870, (2 Brewster, 321,) although there was 
no teehnical trade-mark, to the exclusive right of whieh the 
plaintiffs were entitled, the fact that the defendant's pack- 
ages of stove polish were in size, shape and labels obviously a 
fraudulent imitation of the complainant's, induced the court 
to grant relief; although it was shown that the wholesale deal- 
ers generally understood the différence, and only the consumera 
were likely to be deceived. 

And in that case, although référence is made to a Penn- 
sylvania statute intending to restrain the counterfeiting of 
private stamps and labels, the reasons given by the learned 
judge for his décision are based entirely upon gênerai princi- 
ples adduced from the authorities cited by him. 

The case of Enoch Morgan's Sons é Co. v. Schwakhoffer, in 
the suprême court of the city of New York, was decided upon 
the same prineiple. The plaintiffs adopted the name of 
"Sapolio" as a trade-mark for their goods, and it became 
known bythat name, and by the peculiar and distinctive style 
of packages, labels and wrappers in which it was put up. 
The défendant began manufacturing the same kind of goods 
and adopted the name "Sophia" as his trade-mark, and 
adopted the same style of package, with labels and wrappers 
which, through a. careful inspection, disclosed were différent 
in almost every particular, and had the defendant's own 
name on them, yet the court, finding that the defendant's 
goods were in appearance so close an imitation of the plain- 
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tiffs' that consumers of ordinary caution did receive one for 
the other, and finding that the imitation was designed to 
mislead purchasers, enjoined the défendant, 

The case of Stonebraker v. Stonebraker, 33 Md. 252, is also 
a well considered case in which an injunction was affirmed 
by the court of appeals of Maryland, preventing the use of 
labels upon médicinal préparations similar to those used by 
the complainant. 

The case of McLean v. Fleming (96 U. S. 245, October term, 
1877) is a late and authorative décision by the United States 
suprême court of questions similar to those arising in the 
présent case, and the prineiples announced in that décision 
are, it seems to us, conclusive on the point that the right to 
a technical trade-mark, in the strict sensé of the word, is not 
necessary to entitle the complainant to relief. For, although 
the complainants had, in that case, registered their label as 
a trade-mark, under the act of congress, (which has been de- 
clared unconstitutional since the case now under considéra- 
tion was submitted for décision,) it appears that their so-called 
trade-mark was in fact, more strictly speaking, only a label. 

In McLean v. Fleming the complainants for many years 
had been selling préparations labelled "Dr. G. McLane's Liver 
Pills," and had put up the pills in wooden boxes of uniform 
size, shape and appearance, with the name of the original 
inventer stamped in red wax upon the cover of each box, 
around which they placed a label or wrapper printed in a 
distinctive style. About 1855 they adopted a black label with 
white lettering. The défendant, whose name was J. H. Mc- 
Lean, and who had also for many years been making and 
vending the same kind of pills in boxes similar to complain- 
ants', also adopted a black label with white lettering, very 
similar to complainants', on which he put the words "Dr. J. 
H. McLean's Universal Pills or Vegetable Liver Pills." It 
did not appear that the défendant entered upon the business 
expecting any advantage from the similarity of names, as the 
manufacture was begun by both in places far apart, one in 
Virginia, the other in Kentucky, upwards of twenty years 
before the filing of the bill. 
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The suprême court, by Mr. Justice Clifford, delivering its 
unanimous décision, said : "Positive proof of fraudulent in- 
tent is not required when proof of infringement is clear, 
as the liability of the infringer arises from the fact that he is 
onabled, through unwarranted use of the trade-mark, to sell a 
simulated article as and for the one which is genuine. Nor 
is it necessary, in order to give a right to an injunction, 
that a spécifie trade-mark should be infringed, but it ia 
sufficient that the court is satisfied that there was an intent 
on the part of the respondent to palm off his goods as the 
goods of the complainant, and that he persists in so doing 
after being requested to desist. DifEculty frequently arises 
in determining the question of infringement, but it is clear 
that exact similarity is not required, as that requirement 
would always enable the wrong-doer to évade responsibility 
for his wrongful acts. Colorable imitation, which requires 
eareful inspection to distinguish the spurions trade-mark from 
the genuine, is sufficient to maintain the issue ; but courts of 
equity will not interfère when ordinary attention by the jDur- 
chaser would enable him at once to diserimiinate the one from 
the other. Where the similarity is sufficient to convey a false 
impression to the public mind, and is of a character to mis- 
lead and deceive the ordinary purchaser, in the exercise of 
ordinary care and caution in suoh matters, it is sufficient to 
give the injured party a right of redress if he has been guilty 
of no lâches. Argument to show that the name of the pills, 
as givenin the trade-mark of the respondent, was of a char- 
acter to mislead and deceive, is scarcely necessary, as tliey 
are idem sonans in the usual pronunciation ; nor can it be 
doubted that the form of the box containing the pills, and the 
gênerai appearance of the wrapper which surrounded it, were 
calculated to hâve the same effect. Mention may also be 
made of the fact that the color of the label and the wax 
impression on the top of the box are well suited to divert the 
attention of the unsuspecting buyer from any critical exami- 
nation of the prepared article. Chancery protects trade- 
marks upon the ground that a party shall not be permitted 
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to sell his own goods as the goods of another, and, therefore, 
he -will not be allowed to use the names, marks, letters or 
other indicia of another, by which he may palm off his own 
goods to purchasers as the manufacture of another. DiSer- 
ence between the exhibits undoubtedly exists, still it is mani- 
fest that the gênerai appearance of the package, in the respects 
mentioned, and others -whioh might be suggested, is well cal- 
culated to mislead and deceive the unwary, and ail others who 
purchase the article without opening the box and examining 
the label." 

The decree of the circuit court was affirmed, enjoining the 
respondent from using his own name upon any label or wrap- 
per for boxes or packages of pills resembling or in imitation 
of the labels or wrappers or trade-mark of the complainant, 
whether in style of engraving, printing or lettering, but the 
decree for account was reverscd upon the ground of inex- 
cusable lâches and delay in filing the bill. 

We hâve corne to the conclusion in the case before us that 
the respondent should be enjoined from putting up his goods 
in the manner in which he has been doing, as shown by the 
exhibits, or in any other manner so simulating the form, 
color, labels and appearance given by the complainant to his 
goods as to mislead purchasers into mistaking one for the 
other. 

What we décide is that whether the complainant has a 
trade-mark or not, as he was the first to put vip bluing for 
sale in the peculiarly shaped and labeled boxes adopted by 
him, and as his goods hâve become known to purchasers, and 
are bought as the goods of the complainant by reason of 
their peculiar shape, color and label, no person has the right 
to use the complainant's form of package, color or label, or 
any imitation thereof, in such manner as to mislead purchas- 
ers into buying his goods for those of the complainant, whether 
they be better or worse in quality. And ûnding, from the 
exhibits and proof in the cause, that the bluing put up by 
the respondent is not only well caleulated so to mislead 
purchasers, but has actually done ao, to the injury of the com- 
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plainant, we are of opinion that respondent should be per- 
petually enjoined, and that he should account to the complain- 
ant for the damages sustained by him. 



The Emma Silver Mining Co. (Limited) v. The Emma 
SiLVER Mining Co. op N. Y. and others. 

{Circuit Court, S. D. New Torlc. January 14, 1880.) 

Phacticb — Plbas— lÎEFEKENCE. — Wheie judgments are pleaded in bar, 
the court on motion may refer tlie pleas to a master to ascertain the 
truth of the same. 

E. W. Stoughton, for complainant. 

J. E. Burrill, for défendants. 

Choate, J. In this case the several défendants bave filed, 
with the leave of the court, several pleas, some of which are 
to the whole bill and some of which are to parts of the bill. In 
thèse pleas they hâve set forth the existence of certain 
records, being judgments in suits at law in this court and in 
courts of Utah. Thèse judgments are pleaded in bar of this 
suit, or of part or parts of the relief sought by this bill. 

The complainant now, without replying or setting down the 
pleas for argument, moves that it be referred to a master to 
take proof of the truth of the pleas. The purpose designed 
to be accomplished by the motion, as stated upon the argu- 
ment, is that if the pleas, or some of them, are set down for 
argument the judgments bo pleaded may, upon the ai-gument, 
be before the court. And a further reason alleged for the 
motion is that, from the peouliar averments in the pleas as 
to the efïeet of the former judgments, and the inferences of 
facts and law drawn from them in the pleas, which may be 
correct inferences ' from the records, as recited, but which 
might not be held to be correct inferences from the records 
themselves, if exhibited at large, the complainant ought not 
to be compelled to elect whether to reply to the pleas or to 
set them down for argument without the production of copies 
of the records as parts of the pleas. 
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It is insisted by the défendants that there is neither précè- 
dent nor authority for granting tins motion, and that the 
practice established by the equity rules of the suprême court, 
33 to 38, is inconsistent with such a practice, and allows ouly 
one of three courses for the complainant, either to dcmur, 
take issue, or set down for argument. 

The ninetieth rule of the suprême court provides that the 
practice of this court "shall be regulated by the présent prac- 
tice of the high court of ehancery in England, bo far as the 
same may reasonably be applied consistently with the local 
circumstances and local convenience of the district where the 
court is held, not as positive rules, but as furnishing just 
analogies to regulate the practice." 

On the question whether the practice of the English court 
of ehancery sanctions the référence to a master to ascertain 
the truth of a plea setting up a former judgment or decree in 
bar of the suit I think there is abundant authority in favor of 
the practice. 

The défendants claim that the practice, if any, is limited 
to pleas of another suit pending, and perhaps to pleas of 
another suit pending in the same court. But this is not 
the resuit of the cases nor of the discussion of the matter 
by the commentators. In Morgan v. Morgan, before Lord 
Chancelier Hardwicke, in 1738, 1 Atk. 53, it is reported as laid 
down by the Lord Chanoellor, in that case, as a rule that 
•where a défendant pleads a decree of dismission of a former 
cause for the same matters in bar of the plaintifï's demand in 
his new bill, if the plaintiS does not apply to the court that 
it may be referred to a master to state whether there is such 
a decree, but sets down the cause upon the new bill for hear- 
ing, it is a waiver of his right of application for such référ- 
ence, and the court will détermine it. 

This case shows clearly that the practice of so referring 
pleas of a former judgment in har was then recognized as 
proper and as an existing practice. It does not seom to pro- 
ceed on any mère rule of court, but it establishes or recog- 
nizes the rule of practice as being in itself just and right. 
The reason of the rule is stated by Lord Eedesdale as follows; 
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"There are some pleas which are pleaded with sucb circum- 
stances that their truth eannot be disputed, and others being 
pleas of matter of fact, tlie truth of wlikh may be immediately 
ascertained by mère inqulry, it is usually referred to one of the 
masters of the court to make the inqiiiry," Among the pleas 
80 usually referred to lie mentions "pleas of a former decree," 
citing Morgan v. Morgan, and "pleas of another suit depend- 
ing, " and says, "they are generally referred to a master, and 
if the master reports the fact true the bill stands instantly dis- 
nyssed, unless the court otherwise orders. But the plaintilï 
may escept to the mastcr's report, and bring on the matter 
,to be argued before the court, and if he conceivos the plea to 
be defective in point of form or otherwise, independent of the 
mère truth of the fact pleaded, he may set down the plea to 
be argued as in the case of pleas in gênerai." 

This statement of the praetice is adopted almost without 
modification by Mr. Justice Story, (Story Eq. PI. § 700,) and 
with this agrée other learned text writers. The reason for 
the praetice thus given is that the matter of which référence 
is to be made is one '^the truth of which can be immediately ascer- 
tained by mereinquiry." That fact generally is the fact of the 
existence of a certain record. The cases show that in refer- 
ring the truth of the plea, the questions of the identity of the 
parties, and the identity of the cause of action, may also be 
included in the référence to the master. Tarleton v. Barnes, 
2 Keen, 632-635 : Wild \. Hobson, 2 Ves. & B. 110. 

It is objected by the défendants in this case that to refer 
to a master the truth of the plea would in efïect refer to him 
the trial of the issue that would be raised by a replieatiou to 
the plea, and would subject the défendants to great hardship, 
and indeed not advance the cause. No doubt, in the absence 
of fixed rules regulating the matter to be referred, the court 
would, in its discrétion, limit the référence as lircumstancea 
and the nature of the pleas might require, so that it should 
be in effeet what it is indeed intended to be, only the référ- 
ence of a matter, "the truth of which can be immediately ascer- 
tained on inquiry." The praetice being adopted for faeilitating 
and simplifying the disposition of causes, the court will Lot 
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allow it to be used to embarrass and protract the litigation, 
or, under cover of a référence to a master to aseertain facta 
capable of being ascertained on inquiry, to lead the parties 
into a long litigation before a master upon a référence which 
ought to be condueted in the ordinary course of proceeding, 
upon issue joined, by the taking of proofs before an examiner, 
to be Bubmitted to the court upon the hearing of the cause. 

In the présent case an inspection of the pleas shows that, 
while the existence of records such as are alleged in the pleas 
may be immediately ascertained on inquiry, the further qu9B- 
tions intended to be raised by the pleas, whether they are for 
the same causes of action, and whether or not the same evi-- 
dence could hâve been offered in the two suits, and other 
matters averred in the pleas, as inferences from the records, 
are not questions that ought to be referred upon the principle 
on which such a référence is allowed. But, as the whole pur- 
pose of this motion is to set before the court the records, 
alleged to be set forth according to their ténor in the pleas, 
that the truth of the existence of records answering the de- 
scription of those set forth can obviously be immediately 
ascertained on inquiry, it falls within the principles of the 
practice established by the English court of ohancery to order 
such a référence. 

Independently of this practice of referring the question 
of the truth of the averment in a plea of the existence of 
a certain record, it would seem to be entirely compétent for 
the court, upon the suggestion of the plaintiff or of its own 
motion, to require a défendant, before the plea is argued, to 
produce a copy of the record relied on by him, of which only 
a récital, according to the impleader's understanding of it, or 
his construction of it, ia set forth in the plea. Such practice 
can do the défendants no possible harm, and may greatly 
facilitate the argument of a cause, and save both parties 
from useless litigation, and relieve the court from hearing 
and determining a merely imaginary or fictitious case. 

For, making ail proper allowance for the plea being entirely 
honest and truthful, within the appréhension of the pleader, 
it may well be that inferences partly of fact and partly of law, 
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drawn from the record as set f orth by the pleader in his plea, 
may be seen by the court to be incorrect and impossible 
inferences from the record, if actually produced in fuU. And 
vet, upon the récital of the record as contained in the plea, 
the court may be obliged, upon the argument of the plea, to 
assume the truth of those inferences, because, upon the record 
as reoited, their correctness is uot an impossibility. Counsel, 
in drawing a plea, may properly draw inferences from records 
wliich in their judgment hâve so much plausibility that they 
may be honestly urged upon the court in argument.- 

The bringing before the court of the records on which 
the défendant relies in his plea, therefore, only precludes 
the défendant from temporarily availing himself of a point 
which must ultimately be decided against him. The prac- 
tioe of referring the m'itter to a master does really bring the 
records themselves bei'ore the court, because either party may 
excopt to the rulings of the master, and with his report cornes 
up the tostimony taken, including, of course, any records put 
in évidence. And, therefore, the objection urged by the 
defendpcnts that this référence substitutos the judgmeiit of the 
master for that of the court, on critical points of the case, bas 
no force. 

The pleas in this case are obviously suoh that they cannot 
be properly or intelligently argued with any hope of reaching 
a conclusion that will settlo, or aid materially in sûttling, the 
real controvcrsy between thèse parties, without having the 
records relied upon by the défendants before the court, in 
place of the récital of those records contained in the pleas. 
If it be said that it is the right of tlie défendants to plead 
what they will, I think it is a sufficient answor that it is com- 
pétent for the court to require pleadings to be made defmite 
and certain, and so far to control and direct the pleadings 
that the trial and argument shall be brought down to the real 
point in controvcrsy. If there is no précèdent for an order 
requiring copies of the records pleaded to be brought in upon 
the argument of the pleas, there are analogies enougli of the 
similar exercise of power by courts of justice, among which 
may be mentioned the requiring of the profert of a deed 
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pleaded, the directing of a bill of particulars, and the prae- 
tice of requiring pleadings to be made more definite and cer- 
tain, on motion. The practice of referring the truth of the 
plea may account for the want of précédents for such an 
order. It could not be questioned that it -would be a rea- 
sonable rule of court that in ail cases where a record is 
pleaded it should be set forth in the bill, or the plea in hœc 
verba, or by copy annexed to the bill or plea, unless for cause 
shown excused by the court ; and I think it is equally évident 
that, where justice and the interest of ail the parties require 
it, or will not be prejudiced by it, and the court may thereby 
be relieved of hearing and deciding a merely imaginary case, 
the same thing may be directed by spécial order. There is 
nothing in the statutes, or the rules, or the principles of prac- 
tice to prevent it. 

I eau see nothing in the rules of the suprême court to in- 
terfère with the granting of this motion. It is true that rules 
33—38 imply that the plaintiiï will demur, reply or set down 
for argument. This is but the embodiment in rules of the 
ordinary chancery practice. The référence asked for is 
merely preliminary to setting down for argument or replying 
to the pleas. It is not iijconsistent with the rules. Thèse 
rules do not purport to regulate ail the points of practice, 
and they exnressly adopt the principles of practice of English 
chancery not inconsistent with thèse rules. It cannot be 
assumed that they were intended to make the practice more 
difficult and cumbersome, but rather to facilitate and simplify 
it. Therefore, a practice obtaining in the English chancery 
not expressly or obviously inconsistent with the rules, and 
which tends strongly in the direction of abbreviating litiga- 
tion and relieving the parties and the court from unnecessary 
proceedings, should be deemed as adopted by the ninetieth 
rule. This practice is of that nature. 

Cases cited in which it appears that the truth of the plea 
as to the existence of the record lias been tried under plea 
and replication in ordinary course, are of no account, for 
without question the plainfciff may take that coursa if he 
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An order will be entered referring it to a master to ascer- 
tain and report as to the truth of the existence of records in 
any way corresponding with those set forth in the pleas, and 
directing the master, with his report, to return copies of said 
alleged records, which shall he produced before him by the 
défendants, unless, within ten days after entry and notice of 
this order, the défendants shall iile with their pleas, and to 
be taken as parts thereof, copies of the records set forth or 
intended to be set forth therein. And, if such copies are filed, 
then this motion to be denied; and the plaintiiî is to hâve 
till the next rule day, after the coming of the master' s report 
or notice of such filing, to demur, reply to, or set down for 
argument the said pleas. 



The St. Louis Nat. Bk. v. Beinkmak. 

{Circuit Court, D. Kansas. January 7, 1880.) 

National Banks — Iuiupdiction.— National banks are not authorized to 
institute suits in the fédéral courts eut of the districts wliere they are 
established, when tlie ainount in controversy does not exceed $500. 

Sterry & Seclgwick, for plaintiff. 

Gardiner Laihrop, for défendant. 

FosïER, J. The plaintiiî is a national bank, duly organized 
under the act of congi-ess of June 3, 1864, (13 U. S. St. 99,) 
and is established and doing business at the city of St. Louis, 
state of Missouri. It brings this action against the défend- 
ant, who is a citizen of the state of Kansas, to recover the 
sum "bî $138.51, with interest from August 10, 1878, at 10 
per cent, per annum, for so much money collected by défend- 
ant for the use and benefit of plaintiff. 

The défendant maintains that the plaintiff, beinga national 
bank established out of this judicial district, this court bas no 
jurisdiction. 

The question is one upon which I hâve found no adjudicated 
case, and we hâve to look to the several acts of congress to 
cletermine the point at issue. 
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Involving, as it does, the right of national banks to sue in 
the fédéral courts out of the district in which they are estab- 
lished, the question presented is an interesting one. Ttie 
amount in controversy in this case being less than |500, that 
alone -would defeat the jurisdiction, unless there is some law 
authorizing national banks to sue in the fédéral courts out of 
the district where they are established, and without regard 
to the sum in controversy. 

Section 59 of the act of 1863, commonly known as the 
"Currency Act," (12 U. S. St. 681,) reads as follows : 

"That suits, actions and proceedings, by and against any 
association under this act, miiy be had in any circuit, district 
or territorial court of the United States, lield ivithïn the district 
in which such association may he esiaUlshed." 

The act of June 3, 1864, (13 U. S. St. 116, § 57,) re- 
enacts this section, omitting the words "by and," so it in 
terme only authorized proceedings in said courts against 
such associations and not by them. But tbe suprême court, 
in Kennedy v. Gibson, 8 Wall. 506, liekl that the omission of 
those words was accidentai and not intentional, so the law 
remained in that respect as it was originally enacted. When 
the revision of the United States Stalutes was had, this sec- 
tion was dropped from the currency act, title, "National 
Banks," and was plaoed under the title "Judiciary," and there 
reads as follows : 

"The circuit courts shall hâve original jurisdiction as 
follows : 

"Tenth. Of ail suits by or agamsfc any banking associa- 
tion, established in the district for xchlcli the court is held, under 
any law jM-oviding for national banking associations." U. S. 
Eov. St. 110, 111. 

It will be seen that this provision îs in substance the 
same as that contained-in the currency acts bei'ore men- 
tioned, and very clearly limita the jurisdiction to suits by 
or against banking associations established in the district ivhere 
the court ia held, and that jurisdiction in no way dépends upon 
the amount in controversy. 
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There is but one other provision of the law touehîng this 
question, and that is found in the Bev. St. (2d Ed.) 993, under 
the title "National Banks," and among the enumerated pow- 
ers conferred on thèse banks je the foUowing : "ïo sue and 
be sued, complain and défend, in any court of law and 
equity as fully as natur al •persans." This provision is eopied 
Verbatim from the currency aets of 1863 and 1864. 

There is nothing in this enactment conferring any spécial 
jurisdiction on the fédéral courts in cases where national 
banks are parties; but thèse banks are placed on an equal 
footing with natural persons in ail courts of law and equity. 

Now in the case of natural persons the citizenship of the 
parties and the amount in controversy in actions of this 
nature are both material, and are the controlling éléments to 
jurisdiction in this court. 

I need not décide or discuss the question whether a national 
bank organized under the law of congress and established in 
the state of Missouri is a citizen of that state under the rule 
recognizing corporations organized under the laws of a state 
as citizens of that state, for the purpose of suing and being 
sued in the fédéral courts. Even if the affirmative of that 
proposition could be maintained, there would still be a want 
of jurisdiction in this case, as the amount in controversy is 
not sufficient, and on that ground this case must be dis- 
missed, and the costs paid by défendant refunded to him. 



Hewat V. Havemyer. 

(Distnct Court, E. D. New York. , 1880.) 

Damages to Cargo— Drainage dp Sogar — Freioht. — Where a cargo 
of sTigar was brought from Havana to New York in bags, and the con- 
signées retused to pay the freight, alleging damage to the sugar by rea- 
son of bad storage, and careless delivery, to tlie amount of $1,100, where- 
upon the master brought suit to recover his freight, lield, that upon the 
eTidîrcî Iho ship was not liable for any damage to the sugar whkh 
arose from unusual drainage, and not by fault of the ship, and there- 
fore tho master is entitled to his freight. 
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Butler, Stillman & Huhbard, for Hewat. 

Man é Parsons, for Havemyer. 

Benedict, J. The weight of évidence is that the damage 
to the sugar in question arose from drainage of the sugar 
itself, for which the ship is not liable. But if the opinion of 
the claimant's witnessGS, that the appearance of the sugar in 
the staiued bugs is indisputable évidence of contact witli 
water, be taken to be correct, then the positive évidence in 
regard to the storage of the sugar, the dry condition of the 
ship, and the place where the stained bags were found, as to 
ftll which there is no dispute, warrants the inference that any 
contact with water, if it occurred, must hâve taken place bef ore 
the bags were shipped, and was not disclosed on their out- 
ward appearance when shipped, in which case, also, the ship 
would not be liable. 

There is a small charge of $5.75 for sugar lost that is cov- 
ered by the allégations in the ansv/er, but I think the testi- 
mony that ail the sugar received was delivered is an answer 
to this demand, in the absence of any évidence that any was 
lost overboard during the delivery. 

The claim of a damage of four cents a pound on the "sweep- 
ings" can hardly be held to be covered by the pleadings, but if 
it were, the proofs do not sustain it. The évidence is that 
the bags were handled with ordinary eare, and in the method 
then usually pursued, and that the proportion of sweepings, 
though large, was not excessive. Whatever exeess of sweep- 
ings there was, is fairly attributable to the condition of the 
bags and the description of sugar they contained, and is not 
chargeable to the ship. It is no part of the carrier's contract 
that sugar, which in handling necessarily runs out because 
the bags are not strong enough to endure ordinary handling, 
and must therefore be svvept up from the hold, shall be deliv- 
ered clean. 

The libellants are entitled to a decree for the balance of 
freight unpaid, with interest and costs. 
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Thë United States of America v, Goggin. 

(Circuit Court, E. D. Wisconsin. January 5, 1880.) 

Indictment — Fraud, how Alleqed. — An indictment charging fraud 
should aver the fraiid witU sufRcient particularity to enable the de- 
fendant to prépare lils defence, and plead the judgment as a bar to a 
subséquent prosecution. 

O. W. Hazelton, U. S. Dist. Atfy, for the United States. 

JenJcins, Elliott d Winkler, for défendant. 

DïEB, J. This is an indictment for presenting for pay- 
aient to the pension agent in Milwaukee a false and fraudu- 
lent claim for pension rnoneys. The défendant was tried and 
convicted at the last term of the court, and the case is again 
up for considération upon a motion in arrest of judgment. 

It is not without relvictance that I hâve corne to the con- 
clusion with référence to the disposition of the motion which 
I am constrained to announce, since the évidence adduced on 
the trial tended strongly to show the perpétration of a grosa 
fraud upon the government ; but it is the duty of the court te 
administer the law according to its best understanding, re- 
gardless of conséquences. 

The défendant was indicted under section 5438, Eevised 
Statutes, which provides that every person who présents for 
payment to or by any person or officer in the civil service of 
the United States any claim upon or against the government, 
or any department thereof, knowing such claim to be false, 
fictitious or f.audulent, shall be punished as the statute 
directs. The offence may in one view be regarded as a felony, 
and in anothev view as a misdemeanor, since the statute dé- 
clares with référence to the punishment that the person 
oflfeuding shall be imprisoned at hard labor for not less than 
one nor more than five years, or fined not less than $1,000 
nor more than $5,000. 

The indictment contains three connts, but as they are 
équivalent in form référence to one will be sufficient. The 
first count charges that on the fourth day of December, 1877, 
the défendant did présent and cause to be presentad for pay- 

v.l,no.3 — 4 
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ment to and by a person in the civil service of the United 
States, to-wit, Edward Ferguson, a pension agent of the 
United States, at the city of Milwaukee, a claim against the 
government of the United States, to-wit, a claim for the sum 
of $24, then and there olaimed and represented by the défend- 
ant to be due to him from the said government of the United 
States as a pensioner, und^r and by virtue of a certain instru- 
ment knotvn as a pension certificate, which said pension certi- 
ficate had been theretofore procured and obtained by the said 
Eichard Goggin upon false and fraudulent proofs, and with- 
out the authority of law, and in fraud of the iaw goveming 
pensions and pension certificates ; he, the said Eichard Gog- 
gin, well knowing.at the time and place of making said claim, 
and of presentîng the same for payment, that it was then and 
"there false, fictitiouB and fraudulent. Objection is made to 
the indictment as not stating any offence, the argument be- 
ing that no offence is described with such certainty as the 
law of criminal pleading requires. The reply of the learned 
district attorney is that it states the offence substantially in 
the language of the statute, and that this is sufficient. It 
will be observed that the gist of the offence, as we ând it 
defined in the statutes, is the présentation for pàyment of a 
false and fraudulent claim. 

The indictment allèges no facts which constikite the fraud ; 
it is not shown how the fraud was perpetrated, nor wherein 
the claim was false, except that the défendant presented a 
claim which he represented to be due to him by virtue of a 
pension certificate, which had been theretofore procured upon 
false and fraudulent proofs, and by unlawful and fraudulent 
devices, and without authority of law. What the false and 
fraudulent proofs, and unlawful and fraudulent devices were, 
is not stated. The question is, are thèse allégations suffi- 
ciently certain, and do they contain statements of fact which 
will support a conviction ? My impression, upon the argument, 
was that the objection urged by counsel for défendant was 
one which went rather to the form than to the substance of the 
indictment, and that, as he had not moved to quash, his 
■objection was not good in arrest of judguient; but the rule 
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îs that any objection to an indictment which would be good 
upon demurrer, is fatal on motion in arrest, and this being 
80, the objection to the indictment, if well grounded in law, 
may be as well taken at the présent stage of the proceedinga 
as by motion to quash. In the case of the U. S. v. Watkins, 3 
Cranch, Cir. Ct. Rep. 441, the court had occasion to state the 
rule with référence to certainty in alleging frauds in a case 
of false pretences, and it was there held that an indictment 
charging fraud should aver the means by which the fraud was 
effected; that fraud is an inference of law from certain facts, 
and the indictment must aver ail the facts which constituted 
the fraud ; that whether an act has been fraudulently done is 
a question of law, so far as the moral character of the act is in- 
volved. To aver that an act was fraudulently done is, theref ore, 
to aver a matter of law and not a matter of fact. (See pages 
456, 457, 458 and 459.) It is true that this was a case of false 
pretences, and there may be a well grounded distinction, as 
arged by tlie leamed counsel for the United Utates, betweon 
such a case and the case in hand ; because, in a eaise of false 
pretences, it is undoubtedly essential that the f^i^ts and eir- 
cumstanceg should be alleged with S'uch certainty that the 
court may sce upon the face of the ploadmg that tàe pretences 
were false, and that they were of sueh character, and were 
made under such circumstances, as oonstii-ute fiJse pretences 
within the meaning of the criminal law-j that they were r,9- 
lied upon, aeted upon, and that the party defrauded had a 
right to rely upon them; and herein, and perhapa in some 
other respects, such a case is distinguishable from the précise 
question which we bave in the case at L-ar. But it is un- 
doubtedly a Sound principle that an indictment charging 
fraud of any sort ought to aver, with requisite particularity, 
wherein the fraud consisted, and the means by which it was 
eiïected, and I bave been unable to find any case which dis- 
penses with the application of this rule. It is true that many 
of the niceties and technicalities with référence to form in 
criminal pleading which once existed are not allowed now 
to prevail, but I do not understand that there has been any 
relaxation of the rule with relurcMce to certainty and clear- 
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ness as to the matter clmrged. It is also a gênerai rule that 
in an indictment for an offence created by statute it is suffi- 
cieiit to describe the offence in the words of the statute. 

In the case of the V. S. v. Simmons, 96 U. S. 360, the 
suprême court had occasion to point out the précise scope and 
limitations of this rule, and after stating the rule Justice 
Harlan says, in the opinion: "But to this gênerai rule there 
is the qualification, fundamental in the law of criminal pro- 
cédure, that the accused must be apprised by the indict- 
ment, with reasonable certainty, of the nature of the accusa- 
tion against him, to the end that he may prépare his defence, 
and plead the judgment as a bar to any subséquent prosecu- 
tion for the saimie offence." And hère, I think, we strike the 
fatal point in this indictment ; for, after as careful and seri- 
ous considération as a case of this nature requires, I am 
unable to see how défendant conld plead his présent conviction 
under this indictment, and a judgment thereon, in bar of a 
second prosecution for the same offence. It is alieged, only, 
that lie presented to the j)ension agent a daim for pension 
moneys under a pension certificate which was procured by 
false and fraudulent proofs, and unlawful and fraudulent 
devices. The fraud should hâve been, by apt allégation, 
more particularly identified; it should hâve been alieged 
what the proofs and devices were, and wherein they were 
fraudulent; and it is, in my judgment, immaterial when the 
proofs were made, or devices resorted to — whether at the 
time of presenting the claim, or at a time anterior — and 
when made, as the basis for obtaining the pension certificate. 
If the fradulent devices had consisted of an act done when 
payment was demanded, it would, I tliink, be clear that the 
nature of the devices, or particular fraud practiced at the 
time, should be alieged, and, if this is so, it seems also 
essential that they should be alieged, though they were, in 
fact, practiced at and before the time of obtaining the pension 
certificate. The offence, it is true, was one committed, not 
in 1867, but in 1877 and in 1878 — that is, a claim was pre- 
sented for payment at those times — but, going back to the 
origin of the alieged fraud, I do not understand why it is not 
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as uecessary to allège wherein the fraud consisted at its in- 
ception, and when made the basis for obtaining the pension 
certificate, as it would be, if it consisted of some device prac- 
ticed at the very time the claim was presented foi* payment. 
It was necessary to show the alleged fraud and the acts which 
constituted it, on the trial, and it was, therefore, necessary 
that it should be alleged, at least with sufficient particularitj' 
to enable the défendant to plead any judgment which might 
foUow, as a bar to a subséquent prosecution for the same 
offence. The allégation is that a claim was presented by the 
défendant, as a pensioner, under and by virtue of a certain 
instrument known as a pension certificate; but this certificate 
is not described so that it can be identified; and I think it 
should bave been so described as to make it capable of iden- 
tification — as by date, the names of the persons who pur- 
ported to sign it, and the like — so as to satisfy the require- 
ments of the rule as laid down by the suprême court in 
U. S. V. Simmons. If we adopt as authoritative, upon the 
question under considération, the case of the U. S. v. 
Jkttïline, 15 Inter. Eev. Eec. 32, which is a case some- 
what in opposition to U. S. v. Ballard, 13 Inter. llev. Rec. 
195, it is very clear that we should bave to hokl this indict- 
ment insufficient ; and I incline to the opinion that the cor- 
rect rule is stated in the former case. 

It was stated upon the argument that what is alleged in 
tlie indictment in regard to fraud in obtaining the pension 
certificate relates to the évidence of the offence, and not the 
ofïence itself ; but it is not the présentation of the claim for 
payment which makes the offence, it is the présentation for 
payment of a false or fraudulent daim, and as no fraud can be 
committed but by deceitful practices, the particular deceitful 
practices by which the fraud is alleged to hâve been commit- 
ted, or which make the claim fraudulent, should be to such 
extent set forth as to make the fraud appear upon the face 
of the indictment. This may be, to a certain extent, alleging 
the évidence of the offence, but it is rather the statement of 
essential faets which constitute the fraud, and therefore make 
the présentation for payment of the claim a criminal offence. 
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The point is one that cannot be made clearer by élaboration. 
I rest my judgment upon the fact that the allégations of the 
pleading are net sufficient, within the rule stated by the su- 
prême court, to apprise the défendant with that certainty 
which the law requires of the nature of the accusation against 
him, to the end that lie may prépare his def ence, and plead 
the judgment as a bar to any subséquent prosecution for the same 
offence. 

Judgment must be arrested. 



THE SVEND. 
Richards and others v. Hansën. 
{Circuit Court, D. Massachusetts. November 24, 18T9.) 

CoMMON Cakriees bt Watkr — ExcEPTioKs IN BiLL OF Ijading. — Ex- 
ceptions in il bill of ladiDg against breakage, leakoge aud rust, as 
well as tlje pei'ils of the soa, rlo iiot relicve a carrier froin liability 
where a cargo of iron was injured by sait water, owingto Improper 
stowage and the detecti\'e construction of the vessel. 

Cliffoed, J. Carriers of goods, if eommon carriers, con- 
tract for the safe custody, due transport and right delivery of 
Ihe same, and, in the absence of any législative régulation 
orescribing a différent raie, are insurers of the goods, and 
are liable at ail events and for every loss or damage, unb- 
it happened by the act of God, or the public enemy, or tlic 
fault of the shipper, or by some othor cause or accident ex- 
pressly excepted in the bill of lading, and without any fault 
■ir négligence on the part of the carrier. The, Cordes, 21 
How. 23. Ship-owners and masters of ships euiployed as 
gênerai ships in the coasting or foreign trade, or in gênerai 
freighting business, are deemed eommon carriers by watei-, 
and as such are as much insurers of the goods they trans- 
port as eommon carriers by land, unless it is otherwise pro- 
vided in the bill of lading. Story on Bailments, (7tli Ed.) 
501. Such a carrier's ôrst duty, and one iraplied by law, 
is to provide a seaworthy vessel, tight and staunch, and well 
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lumiahed with suitable tackle, sails or other motive power, as 
the case may be, and fumiture necessary for the voyage. 
Vessels bo employed must also be provided with a crew adé- 
quate in number, and sufficient and compétent to perform the 
reqtiired duty, and witli a compétent and skilful master of 
sonnd judgment and discrétion. Owners in such cases must 
see to it that the master is well qualified for his situation, as 
they are directly responsible for his négligences and un- 
skilfulness in the performance of his duty. In the absence 
of any spécial agreement to the contrary, the duty of the 
master extends to ail that relates to the lading and stowage 
of the cargo, aa well as to the transportation and delivery of 
the goods, and for the performance of ail those duties the ship 
is liable, as well as the master and owners. Elliott v. Rugsell, 
10 John. 7; King v. Shepherd, 3 Story, C. G. 349; Abbott on 
Ship. (8th Ed.) 478. Goods of great value, consisting of 
sheet iron in bundles, were shipped by the libellants in the 
steamer Svend, bound on a voyage from the port of Liverpool 
to the port of Boston. By the manifest it appears that the 
steamer was an iron propeller, carrying gênerai cargo for 
freight, and that the shipments belonged to varions peraons, 
which, of itself, is sufficient to show that the master and 
owners were common carriers in the strictest sensé. Suffi- 
cient also appears to show that the goods, when shipped, 
were in good order and condition, and that the covenant of 
the bill of lading is that they shall be delivered in like good 
order and condition. One thousand bundles of the ship- 
ment, stowed in the forward part of the aft lower hold, were 
badly wet with sait water to such an extent that, when the 
bundles were hoisted out to be delivered, the water dripped 
out of the same and appeared muddy with rust. Damages 
are elaimed by the libellants, in the libel as amended, for 
breach of the contract to deliver the goods in the condition 
specified in the bill of lading in the sum of four thousand 
dollars, and the évidence shows that the goods shipped were 
injured in the manner charged to an amount even greater 
than that alleged in the libel. Compensation for the injury 
is elaimed by the libellants upon the following grounds : 
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First. Because the évidence proves to a démonstration 
that the goods were shipped in good order and condition, and 
that the respondents hâve failed to show that the injuries to 
the goods resulted from the excepted périls, or any of them, 
or from the fault of the shipper. - 

Second. Because the steamer was unseaworthy in that she 
■was not of a construction suitable to carry such a cargo on 
such a voyage at that season of the year. 

Third. Because the ceiling of the steamer was not of a suit- 
able charactor, nor fit to protcct such cargo from sait water 
on the desoribed voyage. 

Foiirth, ïhat the goods injured were not properly stowed or 
dunnaged for their protection against injuries of the kind on 
such a voyage. 

Two points are not controverted in argument by the re- 
spondents : 

First. That the goods were in good order and condition 
when shipped. 

Second. That the quantity mentioned in the libel was in- 
jured in the course of the voynge, and that it was not in good 
order and condition when delivered. 

Conceded or not, the évidence to that efïect is satisfactory 
and conclusive, but the respondents explicitly deny every 
other proposition submitted by the libellants, and insist as 
follows : 

First. That the burden of proof is upon the libellants to 
prove that the injury to the goods did not resuit from the 
excepted périls. 

Second. That the steamer was in ail respects seaworthy, and 
of suitable construction and equipment to transport such a 
cargo on such a voyage at that season of the year. 

Third. That the ceiling of the ship was sufficient, and that 
the goods were properly stowed and dunnaged. 

Hearing was had in the district court, and the district 
court entered a decree dismissing the libel, from which decree 
the libellants appealed to this court. Since the appeal was 
entered hère more than aixty witnesses hâve been examined 
by the parties, whieb renders it necessary to review ail the 
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findings of the court below, as well as the légal prineiples 
applied in disposing of the case. i 

Due shipment of the goods is net denied, nor is it eontro- 
verted that the steamer sailed from Liverpool, March 24, 1873, 
and that she arrived at Boston, her port of destination, April 
14, in the same year. Certain exceptions are eontained in 
the bill of lading. At the time of the voyage the steamer 
■\vas comparatively a new vessel, it appearing that she was 
built in October of the previous year. Compétent expert 
witn esses in great numbers describe the construction of the 
steamer under deck as low-waisted forward of the poop, and 
express the opinion that she was unfit to make such a voyage 
during the winter months. They were asked to give the rea- 
sons for that conclusion, and answered to the eflfect that in 
such a construction as that desoribed the tendeucy in rough 
weather would be to fill the waist with water, and to cause the 
vessel to strain and roll deep and heavy. When asked what 
effect the straining of the vessel would hâve upon her ceiling 
in the lower hold, the answer was that if the vessel labored 
heavily it would cause her to blow; that the deeper the ship 
rolls the higher she will blow the water in her bilge, particu- 
larly if her ceiling is not water-tight. Sheet iron, ail agere, 
is quite susceptible to damage from being wet, and some of 
the expert witnesses testify that a drop of sea water will dam- 
age a shoet of the iron, and that it would. take very little water 
to go throiigh a whole package of such merchandise. Apart 
from the construction of the steamer, including her ceiling, no 
attempt is made to show that she was unseaworthy. Beyond 
doubt, she was comparatively new, and was staunch and 
strong. Nor is'it pretended that the damage to the cargo 
resulted from any defects in the huU of the vessel or in her 
equipment, beyond what is embraced in the charge that her 
construction in the particulars mentioned exposed the vessel 
to unusual strain in bad weather, and tended to make her roll 
unusually deep and heavy. 

Argument to show that the vessel, when she rolls deep and 
heavy, is more likely to blow and expose cargo stowed in her 
aft lower hold to wet, is quite nnuecessary, as the conclu- 
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sion accords with ail expérience, and is fuUy established in 
this case by the, évidence, unless the ceiling of the ship is 
water-tight. Owners of vessels of such a construction, even 
tliough they are seaworthy in the gênerai sensé, are bound to 
furnish such appliances for the protection of the cargo so 
stowed as will protect it from injury arising from the ordi- 
nary périls of navigation. Damage to cargo, occasioned by 
sait water, does not coma within the excepted périls when, by 
reason of the place in which it is stowed, it is exceptionably 
liable to such injury in severe weather. The Oguendo, 38 Law 
Times, (N. S.) 151. Ship-owners, by such a bill of lading, 
contract for safe custody, due transport, and right delivery of 
the goods, in like good order and condition as when they were 
shipped ; and it is universally admitted that the contract im- 
plies that the ship is reasonably fit and suitable for the ser- 
vice which the owner engages to perform; that she is, and 
shall continue to be, in a condition to encounter whatever 
périls of the sea a ship of the kind, laden in that way, may 
be fairly expected to encounter in the contemplated voyage. 
Safe custody is a part of the contract, and if, in conséquence 
of the peouliar construction of the ship, further appliances 
are neoessary to protect the cargo from injury by ordinary 
périls, not excepted in the bill of lading, the duty of the owner 
is to furnish ail such; and if he fails to do so he is responsi- 
ble for the conséquences. TJie Marathon, 40 Law Times, 
(N. S.) 163. Explicit exceptions may excuse imperfections 
of construction or repairs, but, in the absence of express 
words to the contrary, a bill of lading, in the usual form, 
implies a warranty of seaworthiness when the voyage be- 
gins, and ail the exceptions in it must, unless otherwise ex- 
pressed, be taken to refer to a period subséquent to the sailing 
of the ship with the cargo on board. As for example : Wheat 
was shipped at New York for Scotland, under a bill of lading 
excepting périls of the seas, however caused. During the 
voyage the wheat was damaged by sea water. In an action 
by the holders of the bill of lading against the owners of the 
ship, the jury having found that the water obtained access to 
the cargo in conséquence of one of the ports being insufS- 
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ciently fastened, the subordinate court entered a verdict for 
the ship-owners, upon the ground that the loss was covered by 
the exception in the bill of lading. But the House of Lords, 
on appeal, reversed the judgment, and held that as in order 
to bring the loss within the exceptions it must be found that 
the ship sailed with the port in a seaworthy state, a new trial 
must be had, it not appearing that that fact had been found 
by the jury. Steel v. State lÀne Steamship Go. 37 Law Times, 
(N. S.) 333; Lyon v. Melh, 5 East. 428. 

Two defects are suggested in the steamer, both of which, if 
they be defects, existed at the time the ship sailed : 

First. That the construction of the ship, as already ex- 
plained, rendered her unfit to transport such a cargo on such 
a voyage at that season of the year. 

Second. That the ceiling of the ship, in view of her peouliar 
construction, was not sufficient to protect such cargo from 
damage by sait -water in such a voyage during the winter 
months of the year, -when rough weather may reasonably be 
expected. 

Eough weather, as ail expérience shows, may be expected 
on such a voyage in the winter and early spring months of 
the year, but the respondents deny that the construction of 
the steamer rendered her unfit to transport such goods on 
such a voyage, and insist that her ceiling was properly con- 
structed and sufficient to protect such cargo, in the place 
where it was stowed, from damage by sait water, and from 
every péril within the contract of the bill of lading. When 
built the steamer was ceiled with a permanent ceilinj' up to 
her deck. It is claimed by the respondents that she had 
during the voyage, in addition to that, a temporary ceiling 
up to the turn of the bilge, but the évidence, taken as a whole, 
does not sustain that theory of fact. Even the master testi- 
fies that "she was ceiled ail the way up to the deck," but he 
says nothing ahout any such additional temporary ceiling as 
that supposed by the respondents. Surveyors examined the 
steamer in New York, and one of them speaks of the vessel 
as ceiled to the deck, but makes no mention of any tempo- 
rary ceiling of any kind. Proof that the steamer had no 
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such ceiling is also derived from the statements of the con- 
signée, who testifies that he went down into her hold after 
she was discharged, and he states that she was ceiled from 
the keelson entirely up to the deck, Nor does he say a word 
about any additional ceiling. Ships carrying grain fre- 
quently hâve what is called a grain ceiliag, in addition 
to the ordinary permanent ceiling, which usually extends 
only to the upper turn of the bilge. Uuiike that, a grain 
ceiling is a temporary appliance built up as dunnage to 
keep the grain removed from the permanent ceiling. Sup- 
port to the theory of the respondents that the steamer had 
such temporary ceiling for the protection of the cargo in 
question is derived chiefly from the testimony of the head 
stevedore, who superintended the discharge of the cargo, and 
the fact that the steainer, on her former voyage from Odessa 
to Falmouth, for orders, carried a cargo of wheat, which was 
delivered without injury. 

Beyond ail doubt, the évidence shows that the damage was 
caused by sait water, which came in contact with the bundies 
of sheet iron as they lay stowed in the aft lower hold; and it 
is equally clear that the water must hâve reached the iron in 
large quantities to hâve caused such extensive dama-ge to one 
thousand bundies of the iron, estimated to weigh 55 tons. 
Cargo stowed in the same hold, above the bundies of sheet 
iron, came out in good condition; and the witnesses for the 
respondents agrée that there had been no leakage through 
the hatches, fxom which it worM seem to follow that the 
wat^r must hâve corne from below. 

Confirmation of that view, of a persuasive eharacter, is 
derived from the testimony of the master, who in direct terms 
attributes the damage to the blowing of bilge-water through 
the seams of the ceiling in the after hold wlien the steamer 
rolled. Cogent support to that theory is also derived from 
the testimony of the mate, who expresses the opinion that it 
was caused by thé ship laboring so heavily and rolling. Con- 
vincing confirmation of that theory, if more be needed, is also 
found in the testimony of Port Warden Paine, who tostified 
that when he went down into the after hold he did not see 
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anything that denoted a leak, and he expressed the opinion , 
that it must hâve been donc by what is called blcwing — that 
is, that the bilge-water swashes up when the ship rolls ; and 
he added that it is a common tbing for bilge-water to blow 
up when the ship labors, as explained, and that it does not 
take much water to damage sheet iron. Few steamers hâve 
their ceiling caulked so as to be water-tight, and in ail cases 
where they do not it seems that the blowing of bilge-water 
through the seams of the ceiling is a common occurrence when 
the vessel rolls. Steamers, as well as sail ships, roU more 
or less on every such voyage, varying in degree with the state 
of the wind, the construction of the vessel, the manner in 
which she is loaded, and the means by which she is propelled. 
Even suppose that cases may arise where it would properly 
be held that blowing is a péril of navigation, within such an 
exception in a bill of lading, it is clear such a rule cannot be 
applied in this case, as it appears that the goods might hâve 
been protected from such damage by a reasonable foresight, 
care and prudence, the rule being that the carrier ought to 
take adéquate measures to protect the cargo against a com- 
mon and ordinary occurence which might and ought to bave 
been foreseen. Bearse y.Ropes,! Sprague, 332. 

Dangers of the seas, said Judge Story, whether understood 
in its most limited sensé as importing only a loss by the 
natural accidents peculiar to that élément, or whether under- 
stood in its more extended sensé as including inévitable acci- 
dents upon that élément, must still in either case be clearly 
understood to include only such losses as are of an extraordi-- 
nary nature, or arise from some irrésistible force or some over- 
whelming power which cannot be guarded against by the ■ 
ordinary exertions of human skill and prudence. The Reeside, 
2 Sum. 571. Hence it is that, if the loss occurs by a péril 
of the sea that might hâve been avoided by the exercise of 
any reasonable skill or diligence at the time when it occurred, 
it is not deemed to be in the sensé of the phrase such a loss 
by the périls of the sea as will exempt the carrier from lia- 
bility. Btory on Bailments, (7th Ed.) § .512a; Nugent v. 
Smith, Law Eep. 1 G. P. D. 437; 3 Kent's Com. (12th Ed.) 
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217. Both parties agrée that the steamer was well built, and 
that in the gênerai sensé she was seaworthy when the voyage 
began and when it ended at the port of destination, the only 
defeet alleged by the libellants being that in conséquence of 
her peculiar construction and the insufficiency of her ceiling 
and dunnage, she was unfit to carry sheet iron stowed in her 
aft lower hold on such a voyage during the winter and early 
spring months of the year; and the court is of the opinion 
that the great weight of the évidence fuUy sustains that prop- 
osition. It may be that the steamer would hâve been a fit 
and proper vessel to carry such cargo on such a voyage in a 
milder season of the year, or that she would hâve been a fit 
and proper vessel for the voyage in question if her ceiling had 
been water-tight, or if the sheet iron had been stowed be- 
iween decks; but itis very clear, in the judgment of the court, 
ihat the construction and defective ceiling of the steamer, 
taken in connection with the place and manner of stowage, 
rendered her unfit to transport such goods on such a voyage 
at that season of the year. By the terms of the bill of lading 
safe custody is as much a part of the contract of the carrier 
as due transport and riglit delivery. When shipped the sheet 
iron was in good order and condition, and when delivered it 
was badly damaged by sait water, the évidence showing to 
the satisfaction of the court that the water obtained access to 
the goods through the seams or crevices in the ceiling of the 
steamer. 

Evidence of leakage is not exhibited in the record, and in- 
àsmuch as it is proved that the cargo stowed above the iron 
in the same hold came out dry, it seems clear, almost to a 
"démonstration, that if the ceiling had been water-tight no 
such damage would bave been occasioned, and that the swash- 
ing of the bilge-water between the sides of the vessel and the 
ceiling would not bave caused it to reach the sheet iron^ 
though stowed in the aft lower hold. Where goods are shipped 
and the usual bill of lading given, promising to deliver the 
same in good order, the dangers of the seas excepted, without 
more, and they are found to be damaged, the onus probandi is 
upon the owners of the vessel to show that the injury was 
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occasioned by one of the excepted périls. Clarli v. Bamwell,. 
12 How. 272; Story on Bailments, (7th Ed.) § 529; Nelson 
V. Woodruff, 1 Black, 166. Eèported cases, however, may be 
found where it is held that if an excepted péril is shown -whicli 
is adéquate to hâve occasioned the loss, the burden of proof 
shifts, and that the shipper, in such a case, is required ta 
show that it was not occasioned by that perU, but by some 
négligence of the carrier, which rendered that péril efficient, 
or co-operated with it, or brought it about without any con- 
nection with the sea péril. The Invincible, 1 Lowell, 226; 
The Lexington, 6 How. 384. Such ship-owners, carrying 
goods under a bill of lading by which they contract to deliver 
the goods in good order and condition, certain périls excepted, 
are bound to deliver the same in that condition unless pre- 
vented by those périls, and are responsible for any damage to 
the goods occasioned otherwise than by those périls. The 
Chasca, 32 Law Times, (N. S.) 838. Three marine surveyors 
examined the steamer after her return, and concur in the 
opinion that she was not fit for such a voyage, at that season, 
in view of her construction and conséquent tendency to roU 
and produce blowing in a heavy sea, and many other wit- 
nesses are of the same opinion. Her internai construction 
was such that bilge-water could blow into the hold through 
the seams of her ceiling when she rolled, it appearing that 
her ceiling was built upon the ribs of the ship, beginning at 
the keelson, only 14 inches above her iron bottom, and that 
it continued ail the way up to her main deck, being only 
about four inches away from her iron sides, which shows that 
bilge-water might rush up between the ceiling and her iron 
sides whenever the ship rolled, as there is no évidence to show 
that the seams of the ceiling were caulked or pitehed before 
she sailed, or at any time during the voyage; Defeets of the 
kind might easily hâve been remedied before the voyage be- 
gan, or at any time during its progress; but it does not 
appear that any attempt was made to apply any of the known 
remédies for such defeets. Stowage in the lower hold may 
be a fit place even for such a cargo in a steamer of a différent 
construction, and doubtless might bave been in the steamer 
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of the libellants if the ceiling had been water-tigbt, or if 
proper means had been devised and applied to prevent the 
bilge-water, when the vessel rolled, from blowing or escaping 
through the seams of the ceiling, and finding access to the 
sheet iron as stowed in the hold. Suitable applianees, it is 
not doubted, would hâve prevcnted such conséquences, and 
protected the cargo from damage. Nothing of the kind was 
done or attempted, and, in view of the exposed condition of 
the cargo from the causes shown, the conclusion miist be 
that the place where the same was stowed was an unfit place, 
in that steamer, for stowing such cargo on such a voyage at 
that season of the year. 

Defences of varions kinds are set up in argument, of which 
the two principal ones deserve to be specially examined: 

First. That the bill of lading excepts leakage, breakage 
and rust; the language of the instrument being "not answer- 
able for leakage, breakage or rust." 

Second. That the damage was caused by the périls of the 
seas, within the meaning of the bill of lading. 

1. Two or more answers may be made to the defence, aris- 
ing from the said exception: 

First. It is not adéquate to hâve occasioned the loss. Kust 
may be cause by sweat or mère moisture of the air in the 
place where goods are stowed, and it may be that the excep- 
tion is adéquate to cover such a loss, and in such a case to 
shift the bu xlen of proof from the carrier to the shipper, to 
show tlat the loss was not occasioned by that péril. 

Seci) d, Goncade that, but it by no means follows that such 
an exception is adéquate to cover the damage in this case, 
which arose from the profusely wetting and soaking the 
sheet iron in sait bilge-water, blown through the seams and 
crevices of the ceiling on the sides of the place where the iron 
was stowed. Viewed in the light of the actual circumstances, 
it is clear that the exception is neither adéquate nor suffi- 
ciently comprehensive to cover the damages occasioned by 
the means proved in this case. 

Third. Suppose, however, it may hâve the effect to shift 
the burden of proof, still it does not follow that the defence 
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is a valid one, as it fully appears that the évidence introduced 
by the libellants is sufScient to overcome every presumption 
in favor of the carrier, and to show that the damage was 
occasioned by mère want of foresight, care and diligence. 

2. Nor is there any better ground to support the second 
defence. Evidence to support the defence was introduced in 
the court below, consisting of the dépositions of the master, 
mate and engineer of the steamer, and the protest filed in the 
case ; and those documents are exhibited in the record, together 
with the dépositions of nineteen other witnesses taken since 
the appeal, of which sixteen were introduced by the libellants. 
Ships carrying cargoes as common carriers must be fitted to 
encounter ordinary sea périls on the voyage described in the 
contract of shipment. Injuries to cargo resulting from such 
périls give the shipper a right of action against the carrier, 
but the court below, on the évidence then exhibited, found 
that the gales were proved to be of extraordinary violence, 
and such as would hâve been likely to damage a seaworthy 
ship, and to corne within the usual définition of such périls. 
Kesponsive to that, the first observation to be made is, that 
the gales referred to did not damage the steamer of the 
respondents in the slightest degreee worth mentioning, as 
appears from ail the testimony exhibited as to her condition 
after she arrived at her port of destination. Except that the 
muzzle around the end of the pipe under the ceiling broke 
loose, there is no proof of actual damage to the steamer, and 
it is not claimed that the expenses of repairing that injury 
would amount to more than a nominal sum. Witnesses 
called by the respondents, especially the officers of the steamer, 
sustain the theory of the respondents that the gales which 
the steamer encountered were extraordinary, but in view of 
the very slight damage to the vessel, and the contradictory 
testimony introduced by the libellants since the appeal, the 
court is of the opinion that the violence of the gales was 
much exaggerated in^^the testimony of the officers as intro- 
duced in the court below. The Oguendo, 38 Law Times, 
(N. S.) 151. Opposed to the theory of the respondents that 

V. l,no.2 — 5 



66 FEDBBAIi BEFOBTEB. 

the damage was occasioned by the extraordinary périls of the 
seas, is the united testimony of the sixteen witnesses since 
introduced by the respondents. Suffice it to say, without 
reproducing their testimony, that they are -wituesses of great 
nautical expérience, and that they ail testify in substance and 
effeet that the weather, even as described by the master, was 
not more boisterous than is usually found on that voyage at 
that season of the year. Eight steamers coming westward 
over the same route as the steamer of the respondents, start- 
ing at différent times later, overtook and passed her at varions 
points on her course, and encountered only moderato weather, 
and made very good passages as to time. On the other hand, 
steamers which left a week earlier than the steamer of the 
respondents encountered severe and heavy weather, such as 
is to be expected and is usually experienced during the winter 
and early spring months. Inquiry was made of the master 
whether or not there was any unusual wind or weather dur- 
ins the voyage, and bis answer was, "We had very heavy 
gales, sir, but I could not say it was an unusual thing to 
hâve, except at that season, being so far advanced." 

Examined in the light of the whole évidence, the court is of 
the opinion that the respondents hâve failed to show that the 
damage was occasioned by the périls of the seas within the 
meaning of the bill of lading. Much testimony was intro- 
duced by the respective parties in regard to the dunnage of the 
sheet iron stowed in the lower hold. Dunnage usually con- 
sists of pièces of wood placed against the sides and bottom of 
the hold of the ship, to protect the cargo from injury by con- 
tact with the vesael or other cargo, or by leakage. Confined 
to that purpose, the court is of the opinion that the weight of 
the évidence shows that it was sufficient, but if its purpose be 
extended as a means to protect the cargo stowed in the hold 
from being wet by bilge-water blown through the seams and 
crevices of a defective ceUing, the court is of the opinion that 
it was olearly insufficient to afiford any such sufficient protec- 
tion. Conclusive proof is exhibited that the ceiling was not 
water-tight, and ail the witnesses examined upon the subject, 
except the head stevedore and one of his assistants, hâve 
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given évidence tending to convince the court that the sait 
•water obtained access to the sheet iron through the ceiling. 
Testimony to the contrary cornes chiefly from the stevedore, 
but his statements are so indefinite, contradiotory, rash and 
inconsiderate, that they fail to secure the concurrence of the 
court in their accuracy. Beyond controversy the damage to 
the sheet iron was occasioned by blowing, by which is 
meant that the sait bilge-water found access to the iron, as 
stowed in the forward part of the after hold, through the 
seams and crevices of the ceiling, when the vessel rolled ; from 
■which it foUows that the libellants are entitled to recover, and 
that the decree must be reversed. Separate findings of fact 
and law are required in an admiralty suit in the circuit court 
in ail cases where the amount in controversy, on appeal, is 
sufficient to give the suprême court jurisdiction to re-examine 
the decree rendered in the circuit court ; but vyhere the sum 
or value in dispute does not exceed the sum or value- of 
$5,000, a more gênerai finding of those matters in the opin- 
ion of the circuit court will be sufficient. 18 St. at Large, 
315, § 1; 316, § 3; 1265 Vitrified Pipes, U Blatch. 279. 

Prior to the filing of the answer the libellants filed an 
amendment to the libel, increasing the ad damnum to $4,000, 
and inasmuch as the respondents made no objection to 
the amendment it is deemed proper to regard it as hav- 
ing been duly allowed, as otherwise it would be allowed 
by this court. On June 16, 1876, the libellants asked leave 
to file a second count as an amendment to the libel, and the 
court ordered it placed on file, reserving the question of its 
allowance or disallowance to be decided at the final hearing. 
Pursuant to that order the amendment, as proposed, is 
aUowed, but the additional amendment proposed at the argu- 
ment, further increasing the ad damnum, is disallowed. Evi- 
dence as to the estent of the damage is contained in the rec- 
ord, and in view of that fact it is not necessary to refer the 
cause to a commissioner to ascertain the amount, the court 
being satisfied that the loss exceeds even the amended ad 
damnum of the libel, which is ail the court can allow under 
the pleadings, exeept for costs which hâve arisen through the 
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fault oî the respondents in not paying the just claim of the 
libellants. The Wanata, 5 Otto, 600, 612. 

Decree of the district court is reversed, and a decree for tha 
libellants entered for the sum of $4,000, with costs. 
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{Circuit GourU If- JD. Illinois. November 21, 1879.) 

FiRK Insurance — Mobtgagor and Mobtgagbe— Partt to Suit.— In an 
action upon a policy of insuranoe on mortgaged premises, the mortgagee 
is not a proper party plaintiff, wliere the policy was issued to the mort- 
gagor, althougli made payable to the mortgagee. 

Brbach of Conditions. — Any breach by the mortgagor of the conditions 

contained in such policy will avoid the same. 
Rbstoration of Ji'ropbrtt. — If the injured property is repaired by the 

mortgagor, no right of action remains upon the policy. 

Gary, Gody de Gary for défendant. 

Hoyne, Horton é Hoyne, for plaintiff. 

Blodgett, J. This is a suit brought on a policy of insur- 
anoe issued by the défendant insurance company, dated the 
second day of February, 1877, to one Nigg, whereby the 
défendant insured George Nigg to the amount of $1,500, 
against loss by fire or lightning, etc., on a two-story frame 
dwelling house, situate on lot 2, in block 31, in Cooksville, 
Illinois, loss, if any, payable to Henry Friemansdorf, as his 
interest may appear. 

The suit is brought in the name of Friemansdorf, and the 
plaintiff avers that the policy was issued for the sole purpose 
of insuring the plaintiff, Friemansdorf ; that a fuU disclosure 
was made to the defendant's agent of the plaintiff' s interest, 
and that the défendant chose the form of policy which was 
issued; that the plaintiff paid the premium and has the sole 
right of action. The déclaration, of course, avers the loss 
by fire of the property insured, and states that the plaintiff 
Friemansdorf had an interest to the extent of $1,000 in the 
premises as mortgagee. 

There are three pleas interposed to this déclaration : 
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The first is, that the policy contained a clause that other 
prior or subséquent insurance, without the written consent of 
the défendant, should void the policy ; and avers that there 
was at that time a policy outstanding held by Nigg, the 
mortgagor, issued by the Farmers' Pire Insurance Company, 
of Philadelphia, which was in full force at the time of the 
loss. 

The second plea invokes the same clause of the policy, and 
avers that in violation of that clause of the policy there was 
outstanding at the time of the loss another policy of insur- 
ance issued by the Farmers' & Drovers' Insurance Company 
of Louisville, Kentucky, to Henry Nigg, and that the same 
was in force at the time of the fire aforesaiJ. 

The third plea states that after the loss Nigg, the mort- 
gagor, and owner of the equity of rédemption of the prem- 
ises, fully repaired the premises, without any expense to the 
plaintiff, whereby the plaintiff has sustained no loss or dam- 
age by reason of the said fire. 

To thèse pleas the plaintiff has interposed a gênerai de- 
murrer, and on the part of the défendant it is claimed that as 
no plea of the gênerai issue now appears upon the record, that 
this demurrer should be carried back to the déclaration, and 
the question is made upon the argument of the demurrer that 
this suit cannot be maintained in the name of Friemansdorf, 
the mortgagee, and to whom the loss is to be payable. 

I hâve no doubt but what the authorities, both in the state 
of Illinois and the United States, hâve now settled the law 
beyond ail question or challenge, as far as this court is con- 
crned, that upon a policy like this, issued to a mortgagor, 
and with the loss, however, directed to be paid to a mortgagee 
or any other encumbrancer or lienholder, the suit must be 
instituted in the name of the mortgagor, and cannot be insti- 
tuted in the name of the mortgagee or the person to whom the 
loss is made specifically payable. The contract is really 
between the insurance company and the owner of the property, 
to whom the policy is issued. Legally, the contract is between 
the insurance company and the person to whom the policy 
runs, not to whom it or some portion oi it may be made payable 
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in the event of a loss. Such ia the uniform holding of the Illi- 
nois cases; and in the case of Bâtes v. The Equitable Insurance 
Company, reportedin 10 Wall. 33, the same principle is estab- 
lished. In that case Philbrick, the party insured, received a 
pnlicy, and afterwards he wrote upon the baok of the policy, 
"Payable in case of loss to E. C. Bâtes," and signed "W. E. 
Philbrick," who was the original party to whom the policy 
was issued, and the agent of the company wrote underneath 
this indorsement by Philbrick as foUows: "Consent iahereby 
given to the above indorsement. Equitable Insurance Com- 
pany, by Frederick W. Â.rnold, Secretary;" so that it, in légal 
effect, made the policy precisely like the one now before us ; 
that is, a case of a policy with loss, if any, payable to E. C. 
Bâtes, as his interest may appear. And the suprême court 
there held that the suit must be maintained in the name of 
Philbrick ; that Philbrick was the insured, and any breach of 
the conditions of the policy by Philbrick voided the policy. 

The same rule is held in the case of Fitch, reported in 51 
m., and in the case of the Home Insurance Company, re- 
ported in 53 111., so that I hâve no doubt the law is well set- 
tled in this state as well as in the fédéral courts, as I hâve 
already stated. 

There is a séries of cases in the state of New York, com- 
mencing since the adoption of their code of practice, which 
requires that ail suits shall be instituted in the name of the 
party in interest, where the courts hâve allowed a suit to be 
prosecuted in the name of the person to whom the loss was 
payable, where it was made to appear that the entire sum 
insured, or due, upon the policy, was going to the party 
bringing the suit, because such person was really the only 
person actually interested in the event of the suit. And the 
same rule bas been held in the state of Wisconsin, because 
the state of Wisconsin has adopted, bodily almost, the New 
York Code ; and there are a few cases in some of the other 
states depending upon similar reasons. But the gênerai 
scope of authority throughout the United States, unless it is 
otherwise held by reason of some statutory législation, has 
been and now is, undoubtedly, that ail this class of policies 
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are really to be held as contracta between the insurance Com- 
pany and the mortgagor, and that any act on the part of the 
mortgagor which voids the policy, such as the violation of 
any of the conditions of the policy, is good aB against the 
mortgagee or the person to whom the loss is payable. 

ïhe same rule is also applicable to the pleas that are inter- 
posed in this case. The pleas set up that there were out- 
standing policies, in violation of the conditions of this policy 
— other insurance, in other words, outside of the insurance 
upon this property which the insurance company had the 
right to stipulate in favor of Nigg — and by reason of such 
other insurance thèse policies hâve become void. 

This policy sued upon having been issued to Nigg, I bave 
no doubt that, although the loss was made payable to Pried- 
mansdorf, he must lose the benefit of his insurance if there 
has been any violation of the conditions of that policy by 
Nigg, the mortgagor. 

Under the authority of the cases which I bave cited this 
suit, undoubtedly, should hâve been originally commenced in 
the name of Nigg. That is a mistake, however, which the 
plaintiff can now remedy, undoubtedly, by amcLdment, if he 
sees fit to do so. But the question arises whether, if the 
facts stated in thèse pleas are true, there would be any use 
of amending. If it is true that there were outstanding poli- 
cies upon thèse premises in favor of George Nigg, contrary 
to the stipulations of the policy, and which would void it, then 
it seems to me that those facts would be fatal to the plain- 
tiff's right of action in this case, and that if the demurrer be 
carried back to the déclaration, and the court holds that the 
déclaration is bad, for the reason that the suit could net be 
brought in the name of the présent plaintiff, the amendment 
would do no good if the facts continue to exist. 

With regard to the third plea, that the premises bave been 
repaired, there is undoubtedly a conflict of authority, or an 
apparent conflict of authority, upon the question asto whether 
this defence can be set up. I do not think, however, that a 
careful examination of ail the cases will show that there is 
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really any oonflict of authority upon the subject. AU the 
cases that I hâve examined — I hâve not had time to examine 
ail of them — that hâve been cited in the brief of counsel, but 
thoae which I hâve examined hâve been cases where the pol- 
icy was issued directly to the mortgageeè It lias been held 
by the courts for many years paat that a mortgagee could 
insure his interest in the premises by a policy of insurance 
running directly tohimself, in which case the entire privity of 
the contract is between the insurance eompany and the mort- 
gagee, to whom the policy runs. Upon that class of policies' 
there has been a eonflct as to whether, in case the premises 
were sold by the mortgagor, there was any right of action in 
favor of the mortgagee. But I think the better rule in référ- 
ence to this class of questions is the one laid down by the 
suprême court of the state of New York, that a policy like this 
is not to be beld as a policy issued to the mortgagee at ail — 
not the insurance of the mortgagee's interest. It is an insur- 
ance of the mortgagor's interest in the property; but the 
mortgagor has, by the terms of the policy itself, directed the 
payment of the loss to tlie mortgagee to the extent of the mort- 
gagee's interest, so that really the privity of the contract is 
ail between the mortgagor and the insurance eompany. 

In the class of cases which I hâve referred to where the 
confiict has occurred, it has been claimed on one side that 
the policy was issued for the purposes of direct indemnity 
to the assured, and that in case of loss the right of action 
enured to him, notwithstanding there might hâve been a 
complète réparation of the property by some other person 
than the insurance eompany; yet, a cause of action baving 
arisen, the assured, having paid his premium, had the right 
to the indemnity which he had stipulated for. On the con- 
trary, the other class of cases which hâve been passed upon, 
and the rule laid down, holds that where there is insurance 
eiïected for the benefit of the mortgagee, itmust be concluded 
to be solely an insurance that the property shall remain 
unimpaired as security — that is, that there shall be no dimi- 
nution of the value of the property as security for the mort- 
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gagée, and if there is really no such diminution there is no 
right of action, because he has sustained no loss. And there 
beingno rule in the fédéral courts upon that subject, and this 
court having the right to assume and adopt such rule as it 
oonsiders the most consonant with equity and justice, under 
the circumstances — having the right in a case of conilict 
between the state authorities to adopt that which seems to be 
the most consonant w'Àh justice — I think that the reasoning 
of the court in the case of the Insurance Company v. Royal, 
reported in 65 N. Y., is the most satisfactory. There it is 
held that the only purpose of the poliey is to prevent a dimi- 
nution or impairment of the mortgagee's interest in the 
property — its capacity to pay the mortgagee's debt; if that 
remains unimpaired, if the property is as good or is made 
as good after the fire as it was before, by reason of some 
other person's réparation of the property, that there is no 
right of action. 

In this case the demurrer will be carried back, of course, 
under the pleadings and form of the suit, to the déclaration, 
and the demurrer will be sustained to the déclaration. 

I hâve already intimated that I do not know what course 
counsel will feel disposed to take, but it seems to me that 
there is very little use in amending the déclaration if the fact 
exists that is stated in the pleas. 

Mr. Hoyne : I would like to hâve time to consider whether 
I will amend or not. 

The Court : Demurrer carried back to the déclaration, and 
plaintiff has ten days to eieot whether he will stand by bis 
demurrer or not. 
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Parsons, Assignée, etc., v. Caswell and othera. 
{Œreuit Court, E. D. Wïscomin. January 5, 1880.) 

BaNKBTJPT LAW — UNLAWF0L JfKBFEKENCB OF OrEDITOK. — AlthOUgh, Un- 

der a sound construction of the bankrupt law, mère passive non-resist- 
ance by the insolvent debtor will net defeat a judgment and levy 
where tlie debt was due and there wasno defence to tlie same, still, very 
slight évidence of an affirmative cliaracter of a désire to prefer a créd- 
iter, or of acts done to secure such préférence, may be sufflcient to inval- 
idate the whole transaction. 

Circumstances in this case considered, and held sufBcient to establish 
the fact that certain judgments were obtained and exécutions levied 
through the secret co-operation of an insolvent debtor, and were there- 
f ore void. 

F. C. Winkler, for complainant. 

E. Mariner, for défendants. 

Dyer, J. This is a bill filed by complainant, as assignée in 
bankruptcy of Albert W. Coe, to annul and set aside certain 
exécution levies in favor of certain creditors of the bankrupt, 
as fraudulent under the bankrupt law. The bill not only 
oharges that judgments were obtained and the levies made for 
the purpose of securing to judgment creditors unlawful préf- 
érences, but attempts to charge that such judgments were 
obtained by actual collusion between the parties, and that 
some of the claims in favor of thèse creditors were in whole or 
iu part fictitiouB, and had no foundation in actual indebfced- 
ness. Upon the argument the bill was much criticised by 
counsel for défendants, as insufficient in respect of such 
charges. However liable the bill may be to such crifcicism, I 
deem its allégations sufficient as chargingtheprocufement of 
forbidden préférences by means of the judgments and levies, 
and through the aid and co-operation of the bankrupt. 

The bill also seeks to avoid and set aside certain transfers 
of persoual property made by the bankrupt to the défendant 
Caswell, to secure certain indebtedness owing by the former to 
the latter, and the allégations of the bill are also sufficient to 
the extent that they charge such transféra to hâve been pref- 
erential and unlawful. 

Counsel for complainant, upon oral argument and in writ- 
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ten brief, attacked certain claims upon which the judgmenta 
in question were obtained as fictitious, and as created solely 
for the purpose of using them to accomplish, through the in- 
sîrumentality of judgments and exécution levies, fraudulent 
transfers of the bankrupt's property. 

In deciding the case I shall proceed upon the assumption 
that ail of the claims, as well those upon which judgments 
were obtained as those to secure which transfers of property 
were made to the défendant Caswell, were genuine and valid, 
and represented bona fide indebtedness from the bankrupt to 
the parties respectively holding such claims. And the single 
question will be considered in the light of the évidence, whether 
or not the judgments, exécutions, levies and transfers in ques- 
tion were obtained and made in contravention of the bank- 
rupt law. 

The bankrupt was a hardware merchant doing business in 
the city of Milwaukee. On the second day of November, 1876, 
the following judgments were entered against him in the state 
court, and exécutions were immediately levied upon his entire 
stock, except such portions as had been transferred to the 
défendant Caswell to secure other claims upon which judg- 
ments were not obtained, and to which more particular référ- 
ence will hereafter be made : One judgment in favor of the 
défendant Caswell for $5,776.42 ; one in favor of Albert E. 
Coe, the father of the bankrupt, for $1,892; one in favor of 
Charlotte E. Coe, the wife of bankrupt's brother, for $1,161.04; 
one in favor of Orra B. Benedict, sister of the bankrupt, for 
$3,987.75; a second judgment in favor of the défendant 
Caswell for $2,551.95; and a second judgment in favor of the 
défendant Albert B. Coe for $567.78 ; the total amount of thèse 
judgments beiug $15,936.94. The judgment in favor of the 
défendant Caswell for $5,776.42 was rendered upon the fol- 
lowing demands: A judgment note for $4,780.76, dated July 
3, 1S76, due in one day; a judgment note for $340, dated 
June 20, 1876, due in 30 days; a note for $400, dated March 
13, 1876, due in six months; a note for $200, dated April 30, 
1875, due August 1, 1876; a note for $200, dated April 30, 
1875, due September 1, 1876; a note for $250, dated Sep- 
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tember 20, 1876, due on demand; a note for $759. é4, dated 
March 7, 1876, due in six months, and also a claim for three 
months' rent of store. The second judgment in favor of 
défendant Caswell, for $2,551.95, was entered upon a judg- 
ment note for $2,500, dated October 5, 1876, and due on 
demand; the judgment in faYor of Albert E. Coe, for $1,892, 
was entered upon a note for $1,800, dated July 3, 1876; the 
second judgment in favor of the same party, for $567.78, was 
entered upon a note for $500, dated February 28, 1876, and 
due in four months; the judgment in favor of Charlotte E. 
Coe, for $1,161.04, was entered upon a judgment note for 
$1,092.75, dated July 5, 1876, and dueinone day; the judg- 
ment in favor of Mrs. Benedict, for $3,987.75, was entered 
upon a judgment note for $1,000, dated June 12, 1875, due 
in one day, and another judgment note for $3,000, bearing 
the same date, and due in one year from date. 

The suits in favor of the défendants Caswell on his $2,500 
note, and Albert E. Coe on his $500 note, were commmenced 
October 12, 1876, and the other four suits were ail begun on 
the same day, namely, September 23, 1876. In ail the cases 
judgments were entered by default, and exécutions and le vies 
were at once and simultaneously issued and made. 

The transfers of property by the bankrupt to Caswell, to 
secure demands not put in judgment, and which are also by 
this bill sought to be set aside, were respectively made Sep- 
tember 23 and October 28, 1876. 

The exécution levies upon the bankrupt's stock necessarily 
closed his business, and bankruptcy proceedings were insti- 
tuted against him on the sixteenth day of November, 1876. 
If the judgments, exécution levies and transfers in questions 
are sustained, it is understood that they exhaust the entire 
assets of the bankrupt, except uncolleeted merchandise ae- 
counts, many of which are worthless ; and the great question 
in the case, and one which the court bas very carefully con- 
sidered, is, ought thèse judgments, levies and transfers, in the 
light of the facts and circumstances developed by the testi- 
mony, to stand as valid securities in favor of the défendants ? 
And this question is settled when it is determined whether or 
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not the bankrupt co-operated in the transactions in question; 
that is, whether he did or did not, within the meaning of the 
bankrupt law, secure to thèse creditors préférences, by pro- 
curing his property to be taken on exécutions, for the pur- 
pose of satisfying the demanda of thèse judgment creditors. 
If he did, then no matter what may be the resulting hard- 
ship to thèse creditors, thèse judgments and levies must falL 
because they were obtained and made within the period before 
bankruptcy proeeedings were commenced, which enables the 
assignée to attack them. 

In Wilson v. City Bank, 17 Wallace, 473, the suprême court 
decided that, under a sound construction of the Bankrupt 
Act, something more than passive non-resistance in an in- 
solvent debtor is necessary to invalidate a judgment and 
levy on his property, when the debt is due and he bas no 
defence; that in such a case there is no légal obligation on 
the debtor to file a pétition in bankruptcy to prevent the 
judgment and levy ; and that a failure to do so is not sufficient 
évidence of an intent to give a préférence to the judgment 
creditor, or to defeat the opération of the bankrupt law. The 
court, speaking through Justice Miller, was at the same time 
careful to say that "undoubtedly very slight évidence of an 
affirmative character of the existence of a désire to prefer one 
creditor, or of acts done with a view to secure such préférence; 
might be sufficient to invalidate the whole transaction. Such 
évidence might be sufficient to leave the matter to a jury or 
to support a decree, because the known existence of a motive 
to prefer, or to defraud the bankrupt act, would color acts or 
décisions otherwise of no signifioance. Thèse cases must rest 
on their ovrn circumstances." And it is noticeable of Wilson 
V. The Bank that it was a case destitute of any évidence of 
the existence of such a motive, unless it should be imputed, 
as a conclusion of law, from faets which the court did not 
think raised such an implication. Each case, then, must 
rest on its own circumstances, and it is apparent that the 
rule declared by the suprême court, that slight évidence of an 
affirmative character of the existence of acts done with a view 
to secure a préférence may be sufficient to invalidate the 
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transaction, ia a reasonable and proper one, because in many 
caees, as the court says in the case of Baker, 14 N. B. E. 436, 
"parties intend that the debtor shall préserve a nice equi- 
librium between acquiescenoe and co-operation," and under 
Buch circumstances the rôle is so difficult that slight indicia 
auffice to show that it bas failed. In such cases courts are 
justiûed in being critieal to detect thèse indicia, and should 
accord them ample "weight when discovered." 

Guided by this rule, which, as we bave seen, has the sanc- 
tion of the suprême court, we may proceed to look into the 
circumstances of this case. Publicity was given to the failure 
of the bankrupt on the second day of November, 1876, when 
his stock of goods was seized under the exécutions. That he 
was insolvent — that is, unable to meet his paper as it matured 
in the ordinary course of business — on and before September 
23, 1876, is, I think, established beyond the necessity of dis- 
cussion. The testimony shows that throughout the summer 
of 1876 his business was duU ; that unusual measures were 
from time to time necessary to enable him to proceed success- 
fully, and that, in fact, during that season, and at a time con- 
siderably anterior to his aetual failure, failing circumstances 
began to be developed. That the défendants were charge- 
able with reasonable cause to believe the debtor to be insolv- 
ent, and that most of them knew that he was insolvent when 
they commenced their suits, is in my judgment equally well 
established. As we bave seen, four of the suits were begun 
on the same day ; two of them were begun on a later day, 
namely, October 12, 1876, and ail the judgments were simul- 
taneously entered. The exécutions were also simultaneously 
issued and levied, so that it appears to hâve been the intent 
that ail of thèse judgment creditors should stand with référ- 
ence to themselves upon an equal footing, and that ail should 
secure an equal préférence over other creditors who had no 
knowledge of thèse proceedings and were taking no steps to 
obtain security. 

The défendant Albert E. Coe was the bankrupt's father, 
living in the state of New York, and I am convinced that, in 
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the Bteps taken to obtain judgments in his favor, the défend- 
ant Caswell acted as his agent. 

The défendant Orra B. Benediet was the bankrupt's sister, 
living in Milwaukee. The défendant Charlotte E. Coe was 
the vsrife of bankrupt's brother, L. W. Coe, and he was the 
bankrupt's book-keeper and confidential clerk. The défend- 
ant Caswell had at some time been a hardware merehant in 
Milwaukee, had previously sold to the bankrupt his stock, 
was or had been the bankrupt's landlord, had had many 
business transactions with him arising ont of loans of 
money, had evidently been for a considérable time in inti- 
mate business relations with the bankrupt, and at the time 
the suits in question were begun and the judgments rendered 
occupied as his office a room partitioned off in the bank- 
rupt's store. AU the suits upon which the judgments in 
question were rendered, were begun in a manner that avoided 
publicity until the judgments were rendered and exécution 
issued, though this ia a circumstauce which I esteem of no 
conséquence, since it involved nothing wrongful or unlawful 
on the part of the creditors. 

It appears from the testimony that one Phelps, a salesman 
for certain creditors of the bankrupt in Chicago, was in Mil- 
waukee on the twenty-first day of Oetober, to look after the 
interests of his firm, certain ageneies having reported that 
the bankrupt was refusing payment, or that his paper was 
being protested. This was after the suits in question had been 
begun, and this witness testifies that the bankrupt told him 
there was no reason for such reports; that there was no real 
foundatiou for any reports afifecting his crédit, and that he 
gave a sort of gênerai assurance that he was solvent. Again, 
this witness was in Milwaukee on the second day of November, 
which was the day when the judgments were rendered, and 
he testifies that he asked the bankrupt if any suits had been 
commenced against him ; that the bankrupt replied that two 
or three suits had been commenced in justices' courts for 
small amouHts; that he had procured one or two to be ad- 
journed, and that he would not allow judgment to be entered 
against him in favor of any one against the interests of ail 
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the oreditors. No information was communicated to the wit- 
ness of the six suits which were then pending in the state 
court, and in which judgments were rendered on that very 
day. This was deceit on the part of the bankrupt, and it is 
not mitigated by anything which the bankrupt in his own tes- 
timony says upon the snbject, for he admits that he had the 
alleged conversation with Phelps; that Phelps asked him 
whether there were suits commeneed against him; that he 
answered that there were sUch suits in justice courts, and that 
thèse suits did not involve more than $600 ; and in his answer 
to the pétition in bankruptoy, sworn to November 27, 1876, 
he admits that he did not tell Phelps that the suits in which 
judgments were recovered were then pending. Hère, then, 
was a créditer from abroad, who was seeking information 
direetly from the bankrupt with référence to his finaneial 
condition, inquiring as to suits — as to any suit brought against 
him — and he is diverted from his line of inquiry and misled as 
to the real facts, by what is shown to hâve been clearly a 
deliberate suppression of a most vital f act, that on, that very 
day cases pending against him in the state court in favor of 
relations and another créditer, to the amount of $15,000, 
were ripe for judgment. Surely, this alone is a powerful cir- 
cumstanee of an affirmative character, tending to show at 
least the existence of a désire on the part of the bankrupt to 
prefer thèse creditors. In another part of his testimony he 
says that he does not know that he informed any créditer 
of the pendency of thèse suits against him, and that he does 
not think he would be apt to do so; and this would be 
undoubtedly true, if he was desirous that by means of judg- 
ments thèse creditors should obtain préférences, and especially 
if he was at the time by any affirmative action facilitating 
such a resuit. It is true the bankrupt further testifies that 
he thought he should get through and pay his debts, but that 
is no excuse for suppressing the truth when direct inquiry 
was made of him by one of his creditors, and is too unsub- 
stantial to remove what appears to be good grounds for the 
belief that he was actuated by a motive to hide from view the 
novements of other creditors to secure préférences. 
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It appears further that one of the notes embraeed in the 
first suit commenced by the défendant Caswell, namely, a 
note for $250, was made on the twentieth day of September, 
1876, three days before the suits were commenced, and was 
made payable on demand; that the note upon which the 
défendant Caswell, on the twelfth day of October, 1876, com- 
menced his second suit, was made on the fifth day of Octo- 
ber, Ï876, was payable on demand, and was, moreover, a judg- 
ment note. It appears also that the demand for $1,800 in 
favor of the défendant Albert E. Coe had been, previous to 
the time when suit was commenced, included in obligations 
agaiust the bankrupt held by the défendant Caswell, and 
when it beoame necessary to bring a suit in favor of Albert 
E. Coe by name, it was essential that the obligation should 
run to him, and so, at Caswell's request, the bankrupt at 
that time gave a note for $1,800 running to his father, and 
which was dated baek to July 3, 1876, and made payable in 
one day from date, and the défendant Caswell testifies that, 
although he does not remember what he said to the bank- 
rupt when this $1,800 note was thus made, he did say to him 
in substance "what the case would require." It should be 
further stated that when this $1,800 note was thus given the 
amount of it was indorsed upon the note held by Caswell, 
and which had, up to that time, included the $1,800. 

As I understand the testimony, the notes of Mrs. Benedict 
and Mrs. Charlotte E. Coe were, prior to the commencement 
of the suits in their favor, kept in the bankrupt's safe in his 
store, and were withdrawn from the safe for purposes of suit. 
In this connection the circumstauces are significant that 
the commencement and pendency of the suits brought by 
Mrs. Charlotte B. Coe and Mrs. Benedict in no manner dis- 
turbed their relations with the bankrupt, nor was there any 
interruption of the business and confidential relations exist- 
ing between the bankrupt and his brother, L. W. Coe, the 
husband of Charlotte E., for he continued to be the bank- 
rupt's book-keeper and clerk, or agent, until the failure, 
although, as the testimony shows, he was attending to the 
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suit in behalf of his wife, and had ako assisted Mrs. Benedict 
in the commencement of proceedings in her behalf. Mrs. 
Benedict testifies that she lived opposite the résidence of the 
bankrupt ; that not a word was said between them about her 
suit, and that it did not disturb their relations. The testi- 
mony shows that even after the suits were commenced, and 
up to the twenty-first of October, 1876, the bankrupt con- 
tinued to order goods from houses in Chicago and elsewhere, 
buying upon crédit and giving notes payable at times when 
he must hâve known he could not pay them, and ail this 
when he likewise knew that suits were pending against him, 
and were almost ripe for judgment, to the amount of $15,000, 
in favor of relations and of the défendant Caswell ; and it 
appears that goods were thus ordered, not only by letters 
written personally by the bankrupt, but by letters and orders 
written and given in his behalf by L. W. Coe, his brother and 
book-keeper, who of course knew of his condition, and was 
acting at the very time as the agent of his wife in measures 
then in progress .to secure to her the position of a preferred 
créditer by means of a judgment in the suit in her favor then 
pending. In a letter of date September 16, 1876, written by 
L. W. Coe, the bankrupt orders from Eathbone, Sard & Co., 
at once, a quantity of stoves. In a letter dated September 
28, 1876, written by L. W. Coe for the bankrupt to A. A. 
Thompson & Co., a small remittance of $227 was enclosed; 
collections were spoken of as very slow, and an order for 
goods to the amount of over $1,000 was aLo sent. On the 
fourth day of October, 1876, the bankrupt, by letter, ordered 
from the Vulcan Iron & Nail Company two car loads of 
nails, one on 60 days' time, and one at four months. On the 
twelfth day of October, 1876, the bankrupt wrote to Eath- 
bone, Sard & Co., ordering stoves. In a letter of October 13, 
1876, written by L. W. Coe to DwightBros. & Co., he ordered 
three tons of felt paper, and in a letter of same date, written 
to Barrett, Arnold & Kimball, three tons of tarred felt paper 
were ordered, and on the twenty-first of October, 1876, he 
wrote to the Chicago Stove Works, sending them five notes, 
amounting in ail to nearly $2,500, and in which letter he 
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says that he bas spread the accounts along through the fol- 
lowing months of Deeember, January and February, and tells 
them be présumes they bave heard reports concerning bim, 
but that they must net be alarmed, and be orders from tbem 
more goods. 

Upon an examination of the accounts and books of tbe 
bankrapt the complainant assignée has testiûed that after 
September 23, 1876, when the suits in question were com- 
menced, tbe bankrupt received new goods to the amount of 
over $13,600, and that for thèse goods he had paid in cash 
but about $2,300, the balance, amounting to over $11,300, 
having been purebased on crédit. Sucb conduct on tbe part 
of tbe debtor, at a time wben tbe circumstances indicated so 
clearly that he must bave known that be was hopelessly 
insolvent, and wben ail of thèse suits were hanging over 
bim, makes it difficult to believe that bis was the struggle of 
an honest debtor to weather tbe storm, but ratber inclines 
a disinterested mind strongly to tbe conclusion that bis 
purpose was ratber to accumulate a fund wbicb sbould 
beyond peradventure seeure fuU payment to favored creditors, 
especially when we find that at tbe last bis total liabilities 
amounted to over $60,000, witb a reasonable certainty that 
thèse creditors, by virtue of tbeir levies and transfers, will 
exbaust bis available assets. 

Anotber circumstance swom to by the défendant Caswell 
is this: Just before the levies there were some old goods 
belonging to tbe bankrupt upon CasweH's promises, wbicb 
bad been previously sold by Caswell to tbe bankrupt, and 
two or tbree days before the levies they were removed to tbe 
bankrupt's premises, and Caswell testifies tbat the bankrupt's 
men removed tbem by Coe's order ; tbat it was "because they 
were going to be levied on," or, as Caswell expresses it in 
anotber part of the testimony, they were taken out "so as to 
be levied on, to be in the hands of tbe sberiff," as he, Caswell, 
did not want anytbing on bis premises that would be levied 
on. 

As avoiding the efïect of this circumstance, counsel for 
défendants relied upon the case of Louchien é Brother v. Henzy, 
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18 N. B. E. 173, in which it was held that the mère fact that 
the debtor brought or caused goods to be brought within reaoh 
of exécution, a short time before the sheriff's sale, which was 
closely followed by the commencement of proceedings in bank- 
ruptcy against him, is not suiEeient to invalidate the sale. 
It is to be, however, observed of this case that it was because 
the single act of the debtor was unconnected with any other 
suspicions or doubtful circumstances that it was held insuffi- 
cient to vitiate the whole sale — "the mère fact that the debtor 
brought or caused goods to be brought," etc., says the court. 
But in the case in hand we hâve many other circumstances 
which tend to taint the transactions in question, and, this 
being so, the removal of goods for the purpose of being levied 
upon forms a link in the chain, and by relation with other 
circumstances attains significance which it might not possess 
if it were an isolated circumstance alone relied upon to inval- 
idate the transaction. 

From the first of July, 1876, to the time of the bankrupt's 
failure, his note and bills-payable book shows a steady addi- 
tion to the volume of his liabilities, only insignificant amounts 
being paid, except that as late as October 26th and 28th he 
paid to his wife's sister, a Mrs. Cleveland, $740, in full satis- 
faction of notes which he had given her as late as Gctober 
13th and 14th, payable on demand, and one of which, as I 
understand the testimony, was a renewal of a note given in 
September. Goods which he purchased on crédit, after the 
suits in question were begun against hiâi, were among those 
levied upon to satisfy the exécutions. 

Other transactions still transpired between the bankrupt 
and the défendant Caswell which tend to color the whole 
case. On the twenty-third of September, 1876, which was 
the day when the suits were begun, the bankrupt gave to Cas- 
well his note for $619.25, due in 30 days, and transferred 
and delivered to him goods, most of which were new, as 
security for the payment of the note; and on the twenty- 
eighth day of October, 1876, he gave to Caswell another note 
for $535.69, payable on demand, and transferred and delivered 
to him, as security for the payment of this note, still other 
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goods, most or ail of which were new goods. It îs true that 
each of thèse notes represented in aggregate other liabilities 
previously existing, and for some or ail of which Caswell had 
a certain character of security; but the giving of thèse new 
notes at such a critical time, and when the suits in question 
were commeneed or pending, and for the payment of which 
the bankrupt, as I read the testimony, then gave to Caswell 
greater and better security than he before had, évidences an 
intention on the part of Caswell to acquire such security, and 
on the part of the bankrupt to give such a préférence, as the 
law under the circumstances forbids; and this goes not only 
to the validity of thèse transfers themselves, but, as I hâve 
said, colors ail the transactions under investigation, so far as 
motive, intent and acts are concerned. It is true that upon 
the liabilities which made up the note of $535.69 Caswell 
had a certain character of security in the shape of a chattel 
mortgage, and a lease which contained a clause transferring 
to Caswell the personal property upon the leased premises, 
but it is very doubtful whether this security was valid, and it 
is évident that it was not relied upon as possesing the value 
which the emergency required. It is noticeable, also, that one 
of the notes which went into and formed part of the note for 
$535.69, namely, a note for $156.93, was not then due, and 
I am elearly of the opinion that tl^ese two transactions did 
not constitute an exchange of securities which may be pro- 
tected within the rule laid down by the suprême court, and 
certainly, transpiring as they did, just on the eve of the 
bankrupt's failure, they tend strongly to show a deliberate 
purpose on the part of the bankrupt to prefer his créditer by 
giving to him the best security at his command. It was 
urged, upon the argument by the learned counsel for défend- 
ants, that the notes upon which the judgments in question 
were rendered were judgment notes; that the judgments were 
not obtained as speedily as they might hâve been, and that 
this is a circumstance tending to show that there was no such 
co-operation between the parties as will now be held to inval- 
idate thèse liens; but ail of the notes sued on were not judg- 
ment notes, and some were executed as if in préparation for 
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what foUowed, and it is quite évident that in the emergency 
it was by thèse judgment creditors deemed wise strategy to 
move unitedly for the accomplishment of the desired resuit. 

There is testimony in the case to the effect that before suits 
were commenced by thèse judgment creditors the bankrupt 
begged further time from one or more of them; a fact which, 
if true, ought to be regarded by the court as a cireumstance 
tending to repel the other theory of the case. But the testi- 
mony leaves it in serious doubt whether there was any very 
earnest expostulation after the Buits were commenced, and it 
afSrmatively shows that the bankrapt made no intercession 
with his father for further leniency, although he testifies that 
his father was a wealthy man in the state of New York. 
And the claim that after the suits were begun the bankrupt 
requested further delay, is quite inconsistent with his suppres- 
sion of the fact that the suits were pending when he was 
inquired of by his creditors ; and it is worthy of notice that, 
in his answer to the pétition in bankruptcy, he in express 
terms admits that he was willing, in case he must fail, that 
the creditors who hâve recovered judgments should be paid in 
fuU, but he denied that he made any suggestion to any or 
either of them, directly or indirectly, that they bring suit and 
recover judgments, or levy their exécutions on his stock. And 
in his testimony in the présent case he states that he had no 
particular désire in relation to those who sued him, except 
one, his sister, from which the implication foUows that he had 
a particular désire with référence to the sister who had sued 
him. 

On the whole, my opinion is that the cireumstances of this- 
case lead to the conclusion that the seizure of the bankrupt's 
property to satisfy the judgments in question was facilitated 
by the bankrupt; that the law was transgressed, and that 
thèse judgment creditors hâve secured illégal préférences, 
and in so holding I am not unmindful nor unappreciative of 
enunciations of the suprême court in this class of cases. I 
aeknowledge the principle, so strongly enforced by that court, 
that something more than passive non-resistance in an insolv- 
ent debtor is necessary to invalidate a judgment and levy 
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under the bankrupt law ; and if it be said that we hâve not, in 
the case at bar, direct proof of active participation by the 
bankrupt to facilitate his creditors in securing a préférence, 
and that he was only silent under authorized légal proceed- 
ings, I must reply that the circumstances show it to hâve 
been but the outward silence of concealed co-operation. 
Decree for complainant. 



The American Whip Co. v. The Hampden Whip Co. 

and others. 

(Circuit Court, B. Massachusetts. February 2, 1880.) 

Invention — Whip Tip Independbnt op Stock. — A whip tip, made inde- 
pendent of the stock, to which it may be fltted by means of a soclîet, ia 
not alone such an improvement as may be patented. 

LowELL, J. Clark E. Shelton's patent, now the property 
of the plaintiffs, is re-issue No. 7382, for an improvement in 
■whip tips. The spécification represents that driving whips, 
especially long whips vsrithout a lash, are expensive, and fre- 
quently broken or frayed out at the tip end, and that several 
inconvénient and imperfect devices hâve been resorted to for 
repairing them. The patented improvement is to make a whip 
tip independent of the stock, and providing it with a socket 
which may be fitted to the stock. The partieular mode de- 
scribed, which is mentioned as one of many possible modes, is 
to make a screw-thread on the inside of the socket of the tip, 
whereby the tip can be readily screwed upon the stock, and 
again removed at pleasure. The first claim is: "As a new 
article of manufacture, a whip tip provided with a socket, so 
as to be attached to the stock proper, as and for the purposes 
set forth." 

The défendants make and sell a whip tip constructed after 
the patent of Edward B. Light, No. 154,876, which bas a 
socket or ferrule, which fits the stock, and, instead of the 
screw-thread, the raetallie ferrule has certain pièces partly 
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eut out in such a form that they may be pi-essed or hammered 
into the stock and hold it like dogs. In the Light patent they 
are called hook-shaped teeth, formed out of the ferrule. > 

The idea of making a separate tip for whips belongs to 
Shelton, and has been found to work a great improvement in 
the trade. The idea is borrowed by the défendants, and, if 
the plaintiffs can hold a broad claim for the independent tip, 
there is no doubt of the infringement. It is in évidence, and 
is well known, that fishing rods had been made in sections 
before the invention of Shelton, and the tips of thèse rods were 
BO made with sockets as to be fitted to or removed from the 
next joint, at pleasure. Thèse sockets were not usually 
fastened with a screw-thread, and I Houbt if any were so 
fastened in the mode of the patent before its date. The joints 
whioh came together were so nicely fitted by their ferrules tliat 
they were held for a practically useful purpose by adhésion 
or friction. Before the date of the patent, whips had been 
made in sections by a traveling agent, not, however, for sale in 
that form, but for convenience of packing in a trunk. The plain 
tiff 's expert testifies that a sample of thèse sectional whips would 
not work well, because the parts were so loosely united that 
the tip would corne ofï when a smart blow was struck. This 
is a matter of adjustment. There ean be no doubt, I suppose, 
that a whip tip might be united to the stock in a usefal way 
after the old fashion of the fishing rod. 

Thèse being the facts, although the merits of the adoption 
of this form of manufacture in the trade is great, I feel oon- 
strained by the authorities to hold that the patent is for little 
more than the application of an old art to a new use analogous 
to that of making fishing rods. To sustain the patent, there- 
fore, it must be confined to the particular improvement of the 
screw-thread ; and, so construed, I do not find it infringed by 
the défendants. 

BiU dismissed, with costs. 
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Phalon V. The Hadji. 

(Bîstriet Court, E. D. Nm York. January 5, 1880.) 

ADOTRAiiTr — Xegligence. — It is not négligence to cover the lower deck 
bcans of a steamer with loose planks, for the purpose of stowage, wlien 
the party injured has notice of the manner inwhich tlieyare placed, and 
uses tlie same without any necessity. 

Benedicï, J. This is an action in rem to enforce a lien 
upon the steamship Iladji for the damage sustained by the 
libellant by reason of injuries occasioned by bis falling from 
the between-decks to the lower hold of that steamship in the 
port of New York, on the eighth day of September, 187T. 

The following are the facts : The steamship was an open- 
beam vessel; that is to say, she had beams running across the 
hold on whieh a lower deck could be, but never had been, con- 
structed. Vessels of this description are not uncommon. 
They are not unfinished vessels, but a kind of vessel used in 
navigation. The lower deck beams of this one were about 
seven feet apart ; around the sides of the vessel, at the end of 
the beams, was a stringer, forming a passage on which aper- 
son could pass in safety fore and aft in the between-decks, 
and which was used for that purpose. Therewere also beams 
some two feet wide running across the vessel, capable of be- 
ing used and actually used to pass from one side of the 
between-decks to the other. 

The steamship in this condition was taking in cargo, and 
certain deals in the lower hold being found to be in the way 
were removed to the between-decks and laid upon the low.er 
deck beams, They were not laid for the purpose of forming 
a deck or to be used to support cargo, nor were they to remain 
there, but were simply placed on the beams temporarily, be- 
cause they were in the way elsewhere. Thèse deals, when so 
placed, extended from the stanchions amidships to the string- 
ers in the wings, on each side, and for the most part covered 
the deck beams from the fore hatch forward. They were not 
Êtted to each other or in any way secured to the beams, but 
simply laid side by side fore and aft upon the beams, in some 
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places lapping over each other. Between the stanchions 
amidships were open spaces; and in one place, just aft the 
forward beam, several of the deals were too short to extend to 
the forward beam, and thèse were therefore left with one end 
unsupported by a beam. 

The libellant was employedto assist in stowing the cargo of 
the steamer. In the course of such employment he was di- 
reeted to go to the eyes of the ship for some dunnage. No 
directions were given as to how the libellant was to go for- 
ward. He might hâve gone upon the stringer with safety, 
Instead of so doing he went upon the deals that were lying 
upon the beams. While so proceeding he stepped upon the 
unsupported ends of the deals that failed to extend to the for- 
ward beam. The deals tilted under his weight and he was 
precipitated to the lower hold, several deals falling with him, 
and thus received the injuries complained of. 

Upon thèse facts the first question arising is, whether nég- 
ligence bas been proved. Clearly it was not négligence to 
allow the lower deck beams of this steamer to remain uncov- 
ered by a deck. The owners of the vessel had the right to 
construct and use their ship without any lower deck upon the 
lower deck beams. Such a between-decks being a eommon 
feature in ships, it canhot be held that a vessel so conatructed 
was an improper vessel so far as her construction was con- 
cerned. 

Neither was there any négligence in using the lower deck 
beams for the purpose of stowing loose plank upon them for 
a temporary purpose ; such a use of this portion of a vessel 
is-not unusual or improper. If there was any négligence it 
was in placing the loose deals upon the beams in such a 
manner as to leave their ends unsupported at the place where 
the libellant fell. But as already stated the deals were not 
intended to serve as a deck, nor was it neoessary to go upon 
them in order to reach the place to which the libellant was 
sent for dunnage. There being no duty on the part of the 
ship to maintain a deck in the between-decks, and the évi- 
dence rendering it impossible to hold that the deals formed a 
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deck, it is difficult to see any ground upon which to hold that 
négligence bas been proved. 

It is said that the deals were so placed as to create the 
belief in any one required to go into the between-decks that 
a deck had been constructed there, and tbat the responsibil- 
ity is therefore the same as if an improper and unsafe deck 
had in fact been constructed there. But, whatever niight be 
the responsibility in such a case, no such case is made out 
by the évidence. The deals were not so placed as to justify 
the libellant in believing that he was proceeding upon a deck. 
The deals were rough, they were laid loosely without any, 
fastening whatever, and, according to the évidence, were not 
evenly laid, but in some places lapped one upon another; 
moreover, the spaces between the stanchions were open. 
Thèse openings were plainly visible, and were notice to ail 
who might go upon the deals that they were not upon a deck. 

The case is that of a use, by the libellant, of the deals for 
a purpose for which they were not intended, without neces- 
sity, and with fair notice from the manner in which they lay 
that they were not intended to be so used. 

Such a case is not one in which it can be held that the 
injuries to the libellant were caused by négligence on the 
part of the ship owner, or of those entrusted with the care 
and management of the ship. 

The libel must therefore be dismissed, and with costs. 



Keeobbne Lamp Heateb Company v. Fisheb. 

{Oireuit Court, D. Massachusetts. January 20, 1880.) 

Patent Case — Practicb. — Modes of proceeding before a master to wliom 
a patent case has been referred. 

LowBLL, J. Some questions are raised relating to the 
modes of proceeding before a master to whom a patent case 
has been referred, in certain particulars in which the prac- 
tice of différent masters is said to differ, and I hâve consulted 
with Judge Nelson as to the answers which should be given. 



92 FBDEBÀI< HBPOBTEB, 

We consider that the practice adopted by Mr. Stetson har- 
monizes better with the rules than that whioh was adopted in 
this case. The practice which we approve is this : The mas- 
ter appoints a day for proceeding with the référence, and 
gives notice, by mail or otherwise, to the parties or their solic- 
itors. We think the solicitor should be notiûed, whether the 
party is or not; though, probably, under rule 75, notice to 
the party is a good notice. If the défendant does not appear, 
the master proceeds, ex parte, and makes ont the profits and 
damages, if he can, from the évidence produced by the plain- 
tiff. If it appears that an account of profits is necessary to 
a just décision of the cause, and is desired by the plaintiff, he 
makes an order that the défendant fnrnish an account by a 
certain day, and adjourns the hearing to that day. The de- 
fendant should be served personally with a notice of this 
adjournment, and of the order to produce his account, if it 
is intended to move for an attachment in case he fails to 
appear. The service may be made by any disinterested per- 
son, and need not be by the marshal. If the défendant then 
fails to appear and account, he will be in contempt. 

The mode of proceeding which we do not approve, is for 
the plaintiff to take out a notice, in the first instance, before 
any hearing has been or can lawfully be had, requiring the 
défendant to furnish an account by a certain day on pain of 
punishment for contempt. We doubt the power of the mas- 
ter to make such an order upon a mère inspection of the 
record, and we consider the practice inexpedient if it is 
lawful. 

The defendant's first objection is sustained. His objection, 
which is of more real importance in most cases, that the ser- 
vice must be by the marshal, we overrule. 
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Hayden V. ThE Androscoggin Mills. 

Haydën V. The Bâtes Manupacturing Company. 

{Circuit Court, D. Massachusetts. Kovember 20, 1879.) 

FoEEiGiT CoKPORATioN — JtJRiSDiCTioiï. — A foreign trading corporation 
may be sued in the circuit court for the district of Massachusetts, although 
the property of the défendant has not been attached, where such corpo- 
ration is doing business within the state, and the summons has been duly 
served upon an offlcer of the Company. 

The plaintiff in the case first above named, by his writ, com- 
manded the marshal to attach the goods or estate of the 
Androscoggin Mills, "a corporation duly established by the 
laws of the state of Maine, and doing business in Boston," to 
a certain value, and "to su^mmon the défendant." The déc- 
laration was in trespass, for damages for the alleged infringe- 
ment of a patent granted to the plaintiff. The return of the 
marshal was that he had attached a chip as the property of 
the défendant, and had delivered a summons to T. W. Walker, 
the président of the company. 

The défendants appeared specially, and moved to dismiss. 

The second case was in ail respects like the first. 

Henry D. Hyde and Elmer P. Howe, for the défendants, 
distinguished Ex parte SchoUenberger, 96 U. S. 369; Wil- 
liams V. Empire Transportation Co. H OS. Gaz, 423 ; Pack- 
ing Co. v. Hunter, 1 Eeporter, 455, in that the service in those 
cases was precisely such as the state courts required to be 
made upon foreign corporations, while in Massachusetts an 
effectuai attachment of property must be made in such cases. 
Andrews v.Mich. 0. B. Co. 99 Mass. 534; Peabody v. Hamil- 
ton, 106 Mass. 217. 

li. Lund and D. F. Crâne, for plaintiff. 

LowELL, J. The important point of jurisdiction întended 
to be raised by the défendants cannot be decided in their 
favor, upon a motion to dismiss, because it is entirely con- 
sistent with this record that the défendants should hâve an 
agent hère expressly authorized to accept service, or that some 
other fact should exist which would prove the défendants to 
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be subject to prooeas hère imder the récent décisions. Such 
a motion is not well advised for another reason: that the 
suprême court might, in one event, refuse to revise my action. 
Toland v. Sprague, 12 Pet. 300. 

As the point has been fully argued, I see no impropriety in 
my giving my opinion upon it, taking the faets to be as I 
understood the parties to state them. Those facts are, that 
the corporations are chartered in Maine, and hâve eaoh a 
principal, if not the principal, place of business in Massachu- 
setts, where most of the business, financial and other, except 
the actual manufacture, is done, and indeed from which the 
manufacture itaelf is directed and controlled. I suppose that 
most of the stockholders and officers live hère. I do not mean 
to say that this fact alone would be very material. 

The question is, whether such a corporation is suable hère 
in a transitory action begun in the circuit court of the United 
States without an effectuai attachment of property. 

The acts of congress from the beginning hâve prohibited 
the maintenance of original civil suits against any one unless 
he shall be an inhabitant of or be found within the district 
where the suit is brought. The foundation of natural justice 
upon which this practice was supposed to rest has been much 
vfeakened by the décision that, in admiralty, a personal action 
may be maintained against an absent défendant by attach- 
ment of his goods. Atkins v. Disintegratîng Co. 18 Wall. 272. 

Formerly the circuit courts, following the high authority 
of Mr. Justice Nelson, were accustomed to hold that a corpo- 
ration could not be "found" beyond the limits of the state or 
country by whose authority it was chartered. This rule 
worked badly, and especially in patent cases, for if a corpora- 
tion by its agents maintained a flagrant breach of a patent 
right within any judicial district, there was no adéquate re- 
dress in the place of infringement ; and if the corporation 
happened to be chartered in Europe, or South America or 
Canada, there was no adéquate redress anywhere within the 
United States, for no one will affirm that tlie power to enjoin 
the agent and to sue him personally for damages will meet the 
requirements of ail or of most patent cases. 
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Fortunately the suprême court hâve taken a différent view 
of the subject, and in three décisions bave held, in the first, 
that a corporation may be found in any place where it has 
exercised its corporate powers by express consent of the légis- 
lature; and in the second andthird, that a foreign company, 
which is required by a gênerai law of the state to appoint an 
agent for service of process, as a condition to its transaction 
of business in the state, may be sued in either the state or 
fédéral courts. Railroad Co. v. Harris, 12 Wall. 65; Lafa- 
fayette Ins. Co. v.French, 18 How.404 ; Exparte Schollenberger, 
96 U. S. 369. 

Since thèse décisions were made two cases hâve arisen in 
the circuits in whioh the gênerai laws of a state making foreign 
corporations suable hâve been applied to suits in the courts of 
the United States, held within that state, without the appoint- 
ment of an agent for that particular purpose, Williams v. 
Empire Transportation Co. 14 Off. Gaz. 523; Wilson Packing 
Go. v. Hunter, 7 Eeporter, 455. 

The case before me differs from any which has been decided 
in this : By the statutes of Massachusetts, as construed by 
the suprême judicial court, actions against foreign corpora- 
tions must be begun by effectuai attachment of property. 
Andrews v. Mich, Cent. R. Co. 99 Mass. 534. ïïere there 
was no such attachment. The Massachusetts law gives their 
courts jurisdiction when there is an attachment, though the 
corporation is not found in the state, having no agent or place 
of business there. Under our statutes an action cannot be 
begun in that way in the fédéral courts unless the défendant 
is found hère. Therefore if there liad been an attachment in 
this case the question would still remain, whether the défend- 
ant had been found hère. Now no Massachusetts case, that I 
bave seen, holds that a foreign trading corporation, having its 
principal establishment hère, is not found hère, but must be 
brought in by publication, as in the case of a défendant act- 
ually absent. As attachment cannot give us jurisdiction, so 
the want of it cannot, in my opinion, take it away, if the 
défendant is hère. The service is suiScient in form by the 
law of this state, and would bind a domestic corporation in 
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the state courts, and I think it would likewise suffice for a 
foreign corporation, except for the gênerai rule requiring 
attachments againsl them, which cannot affect us. 

I think a trading corporation may be said to be personally 
présent for the purposes of an action wherever it has an 
established place of trade. This was so decided in England 
on principle, and as a new question, as late as the year 1872. 
Neivhy v. Von Oppen, L. K. 7 Q. B. 293. That was the case 
of the Coït Patent Arms Company, having a house in Lon- 
don for the sale of its manufactures. In the only other case 
that I hâve seen the ticket office of a railroad company was 
held not to be such a place of trade as to give jurisdiction, 
and the court say that the question is one of fact in each 
case. Mackereth v. Glasgoiv R. Co. L. E. 8 Ex. 149. 

In the United States most of the cases turn upon the words 
of a statute, but the reasoning is often more gênerai, and is, 
I think, in substantial accordance with the law of England, 
namely, that a trading corporation is of right suable in any 
country in which it conducts an important part of its busi- 
ness, Aceordingly the t»ndency of opinion, if I may so call 
it, is to apply gênerai words concerning corporations to in- 
clude foreign corporations under those circumstances. See 
Angell & Ames Corp. §§ i02-406; Eorer Inter-State Law, 282. 

Upon the whole I think I am authorized to décide that a 
foreign corporation may be sued in the circuit court hère 
under the circumstances existing in this case as I understand 
them ; tliough the fact of attachment, immaterial to our juris- 
diction, does not exist. 

If the question should be brought up in some new form, 
and the facts should prove to be différent, my décision may 
be différent. 

Motion to dismiss denied. 
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The United States v. The Pacific Eaileoad and others. 

(Circuit Court, E. D. Missouri. March 13, 1880.) 

IKCOME Tax— Dhmand— Lten— TiiTE IT ATTAcnBS— Property it At- 
taches.— Tlie lien of the income tax (Act July 13, 1866, 14 St. at Large, 
107; Eev. St. } 3186) relates back, upon demand, to the time wlieii the 
tax was due, but only attaches to the property belonging to the per- 
son from whom the tax was due at the time when the demand for the 
payment of the tax was made. 

Samb — Lien, How Oreated. — The assessment of auch tax by the assessor, 
in the mode prescribed by law, is essential to the création of suoh lien. 

In equity. Demurrer to bill. 

McCraey, J. This is a bill in equity, filed by the TTnited 
States, to enforce a lien upon property, formerly owned by the 
Pacific Eailroad, for taxes amounting in the aggregage, includ- 
ing penalties, to something over $135,000. The tax claimed 
as delinquent accrued during periods of time extending from 
July 1, 1861, to February 28, 1871, and is the income tax, or 
the tax upon the receipts and profits of said company during 
those periods. When the tax accrued the Pacifie Eailroad 
was the owner of the property against which the lien is sought 
to be enforced, but since that time several large mortgages 
hâve been executed upon the same, and under a foreclosure 
of one of thèse the property was, on the sixth of September, 
1876, sold to one James Baker, who, on the twenty-iirst day 
of October, 1876, conveyed the same to the Missouri Pacific 
Eailroad Company, the présent owner. The last-named com- 
pany mortgaged the property November 1, 1876, to secure 
bonds to the amount of |4,500,000. The présent owner, as 
well as the several lien holders, are made parties, and the 
prayer of the bill is for decree declaring the taxes aforesaid to 
be a lien on said property prior and paramount to any claim 
on their part, and for a foreclosure and sale. It is conceded 
that the tax was never assessed by any officer of the govern- 
ment, but it is insisted that this was not necessary, because 
there was an assessment by opération of law which was 
equally effective. The bill avers that demands were made for 

vl,no.3— 7 
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the payment of the taxes claimed on the second of Novem- 
ber, 1877, .and on the sixteenth of July, 1879; both dates 
being subséquent to the exécution of the several mortgages 
aforesaid, and also to the purchase of the property by the 
présent owner. 

The défendants demur to the bill upon the ground that the 
same constitutes no cause of action, for the foUo-wing, among 
other reasons : 

"That even if the complainant has a lien it only took effect 
at the time the demand is averred to hâve beem made, and so 
is subject to the title of the mortgagees and purchaser repre- 
sented by the défendants." 

In considering the demurrer we are called upon to construe 
the statute under which the lien is claimed. This statute is 
found in the act of July 13, 1866, (lé Stat. 107.) and is 
also embodied in section 3186 of the Eevised Statutes, and is 
as follows : 

"And if any peraon, bank, association, company or corpora- 
tion, liable to pay any tax, shall neglect or refuse to pay the 
same after demand, the amount shall be a lien in favor of the 
United States, from the time it was due until paid, with the 
interest, penalties and costs that may accrue in addition 
thereto, upon ail property and rights to property belonging to 
such person, bank, association, company or corporation." 

The question is as to the meaning of the words "upon ail 
property and rights of property belonging to such person, bank, 
association, company or corporation." Does the language 
apply to the property belonging to the Pacific railroad when 
the taxes accrued, or only to that belonging to that company 
when the demand by which the lien was created was made ? 

It was said by Mr. Justice Miller, in United States v. Pacific 
Railroad, 4 Dillon, 71, that "in construing this section it is 
proper to consider the extraordinary nature of this lien. It 
is," he said, "not only a lien upon the land, but is a lien upon 
the Personal property ; it is not only a lien upon property in 
possession, but upon ail rights to property depsnding upon 
contracta, and upon unexecuted contracts ; it not only créâtes 
a présent lien, but it relates back." He further observes 
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that the demand may be made long after the maturity of the 
tax, and will create a lien which relates back and establishes 
itself upon "the property or rights of property of the défend- 
ant." The question in that case was as to the sufScienoy of 
the de.mand, and the précise point now under discussion did 
not arise; but I think I am within the spirit of that opinion 
when I say that the statute should not be construed as sub- 
jeeting property which has been conveyed to innocent pur- 
chasers, prior to any demand, unless this is its plain meaning. 
The conséquences of such a ruling -would be so serions and 
far-reaching that I should not be willing to invoke them by 
any doubtful interprétation. There is no limitation as to the 
time within wMch the government may proceed against per- 
sons who failed to comply with the income and other internai 
tax laws. I hâve no doubt such persons are numerous. 
Many of them may be insolvent now, but may hâve owned 
property, when the taxes accrued, which has since passed 
through many hands, The law may well be liberaUy con- 
strued and rigidly enforced as against the guilty, especially 
where they hâve concealed their property or otherwise at- 
tempted to évade their just obligations to the government. 
But if, upon making demand now, at the end of 12 or 15 
years from the time when the taxes were due, the govern- 
ment can establish a lien upon ail the property then owned 
by the delinquent tax payers, it would resuit that in most cases 
not the guilty, but the innocent, would be made to suffer. 
Such a doctrine would also unsettle the titles to real estate, 
since it would be impossible to know or to ascertain whether 
the owner has not, during the existence of the income tax 
law, suppressed the truth as to his receipts and earnings, or 
made a false return thereof. In my opinion the language of 
the statute does not require the construction contended for 
by counsel for the government. If congress had intended to 
make the statute so far-reaching as to subject property in the 
hands of innocent purchasers, who became owners years 
before any step was taken by the government to assert its 
lien, this intention would bave been plainly expressed. Such, 
however, is not the case. Let us examine the phraseology : 
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"If any person, ♦ * liable to pay a tax, shall neglect or 
refuse to pay the same after demand, tlie amount shall be a 
lien in favor of the United States fram the time it was due 
until paid, * * * upon ail property, etc., belonging to 
such person," etc. The statute does not say "upon ail prop- 
erty which may hâve belonged to such person when the tax 
accrued." 

This or similar language would, I think, hâve been em- 
ployed if congress had intended to give the statute this effect. 
It must be conceded that the words "ail property * * * 
belonging to such person" must be construed as referring to 
some time to be ascertained by the context ; and it may also 
be conceded that we might, without doing violence to the lan- 
guage of the law, refer them to the time when the tax became 
due, and make the clause read "ail property, etc., belonging 
to such person, etc., at the time the tax became due." This, 
however, does violence to the spirit of the act for reasons 
already stated. Another reading is authorized by the lan- 
guage, and is in harmony -with the spirit, and that is the one 
I hâve adopted, namely, that the words in question refer to 
the time when the demand is made, and may be phrased 
thus : "AU property, etc., belonging to such person at the 
time such demand is made." By this construction the lien, 
when it once attaches, relates back to the time when the tax 
was due, but it does not attach to the property transferred to 
innocent purchasers prier to demand. This view also har- 
monizes with the gênerai policy of the law relating to land 
titles, which is to protect the citizen against loss from secret 
liens, not disolosed by any public record nor ascertainable by 
due diligence. Nor is it unjust toward the government, for it 
is fair to présume that the government, armed as it is with 
so many agencies and appliances for ascertaining what taxes 
are due and unpaid, and from whom, and all-powerful as it 
is to enforce its rights, will, within reasonable time, make 
demand, or take some steps in the direction of making col- 
lections, in ail cases where there is delinquency. The gov- 
ernment may protect itself by diligence if the view I take of 
the statute shall prevail; but, if the opposite vifw is sus- 
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taîned, the citizen who purchases real estate is absolutely 
without protection against possible liens for taxes of this char- 
acter, 

Anotlier ground of demurrer is as foUows: "Because it 
appears that no assessment return or list was ever made of 
said taxes, and so there ean be no lien therefor." 

The question wliether an assessment by the assessor or 
other officer, authorized by law to make it, is a necessary step 
in the création of a lien for taxes under the internai revenue 
laws, is, so far as I know, undecided. The laws provided for 
assessors, whose duties were very particularly prescribed. 
They were clothed with power to summon any person failing 
to deliver a list or return of taxes within the time required, 
or making a false retum, as well as any other person, whether 
residing within or without the state, for the purpose of requir- 
ing testimony under oath respecting any objects liable to tax, 
and disobedience to such summons was made punishable as 
a contempt of court ; and, in case any person or corporation 
failed to make a proper and true return, the asfsessor was 
required, from the best information he could obtain from an 
examination of witnesses, and on his own view and informa- 
tion, to himself make a list or return of ail such person's taxes, 
including spécial and income taxes. The assessor was au- 
thorized to hear and détermine appeals concerning taxes 
returned in the annual list, and after disposing of thèse he 
was to make ont lists containing the sums, payable accord- 
ing to law, upon every subjeot of taxation for each collection 
district, which list was to contain the name of each person 
residing in said district liable to tax, and to furnish to the 
coUectors of the several collection districts, respectively, copies 
of such lists. The coUector was required to receipt for said 
lists, and thereupon to give public notice that the taxes therein 
specified had become due and payable, and to fix a time and 
place within the county at which he or his deputy was to attend 
andreceive the same. Thenfollows the provision alreadyquoted 
providing that if any person, bank, association, company, or 
corporation, liable to pay any tax, should neglect or refuse 
to pay the same after demand the amount should be a lien, 
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etc. I hâve given, without quoting at length, the substance of 
the provisions of the revenue laws applicable to the questions 
now under considération, as they are found in the acts of 
June 30, 1864, (13 Stat. 223,) and of July 13, 1866, (14 
Stat. 97.) The question is, -whether the several steps in 
the préparation of the assessment lists and their return to the 
coUector must précède the demand, which is the foundation 
of the lien. The suprême court has decided in two cases that 
the obligation to pay the tax does not dépend on an assess- 
ment made by an officer, but that, the facts being established 
on which the tax rested, the law made the assessment, and 
an action of debt could be maintained to recover it. The 
Dollar Savings Bank v. United States, l9 Wall. 227; King v. 
United States, 99 U. S. 229. 

The question in thèse cases was, however, simply as to 
the liability of the delinquent himself when sued in an action 
of debt for taxes due and unpaid, but never assessed by an 
officer. The présent is a very différent case; hère the object 
is not to enforee a common law remedy in the collection of 
an admitted indebtedness, but to enforee a statutory lien 
against property which was once the property of the debtor, 
but is now in the possession and ownership of others. It is 
well settled that, in order to support and enforee a statutory 
lien for taxes, ail the prerequisites of the laws granting the 
lien must be striotly complied with. Thatcher v. Powell, 6 
Wheat. 119 ; Parker v. Rule's Lessee, 9 Cranch, 64; Rouhendorf 
v. Taylor, 4 Pet. 349 ; Stead's Ex'r. y. Course, 4 Cranch, 403 ; 
Early v. Doe, 16 How. 618; Williams v. Peyton's Lessee, 4 
Wheat. 77; Mayhew v. Davis, 4 McLean, 213, 217; Hilliard 
on Taxation, 291; Cooley on Taxation, 258, 259; 2 Dillon 
on Mun. Corp. § 658. 

The distinction between a suit to enforee a lien of this 
character, and an action at common law to recover judgment 
for unpaid and past due taxes, was clearly recognized and 
strongly stated by Mr. Justice Miller, in his opinion in the 
former case in this court, between the parties to this suit, 
already cited, (4 Dill. 71,) in which he said, in referring to a 
suit to enforee such a lien : "AU this is a very différent 
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thing from the collection of the taxes by the ordinary pro- 
cesses of distraint, or by a suit against the party for the 
amount of them. In an action of debt no such demand is 
necessary for the collection, as the suprême court of the 
United States bas decided, because, when the dividends are 
declared, or the interest paid, the law annexes to it the 
obligation to pay 5 per cent, on that amount. But the law 
does not annex to that any lien on a man's property. The 
law does not annex to those taxes, astaxes ex proprio vigore, 
any lien." 

In the same opinion he further said that, m view of the 
extraordinary character of this statute, and of the lien created 
thereby, "it is reasonable, and it is proper, that ail the steps 
which the law requires of the party creating the lien in hia 
own favor shall be pursued strictly." 

Is, then, the assessment (in a case like the présent, where 
no return was made) one of the steps required by the law in 
the establishment of a lien ? I am clearly of the opinion that 
it is. The regular order established by the statute is : 

1. The return or the assessment by which the amount of 
the tax is fixed. 13 Stat. 225, 230, §§ 12, 21, inclusive; 14 
Stat. 101, 104. 

2. The notice that the taxes are due, and informing tax 
payers of the time and place of payment.^ 13 Stat. 232, § 28 ; 
14 Stat. 106. 

3. The demand for the payment of the spécifie sum due 
from the individual tax payer who may hâve neglected or 
refused to pay the same. 14 Stat. 107. 

I do not feel at liberty to hold that any one of thèse steps 
is non-essential. A demand implies the previous ascertain- 
ment of the sum due, and this ascertainment is by means of 
the return or assessment. 

The lien is not created by the law itself, without any action 
by officers under the law, though a debt may be thus created. 
The liability of the tax payer is one thing ; the création and 
enforcement of a lien, especially against innocent parties, is 
another and very différent thing. What I hâve said is of 
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course conclusive of the case, and the other questions dis- 
cussed by counsel n&e-l not ba considered. 

The demurrer i« sustaiued. 

TaEAT, J., concurs. 



The United States r. MoCaetnet and others. 

{Circuit Court, D. Massachusetts. January 16, 1880.) 

Collection of Internal Revenue — Officiai Bond — Subséquent 
Législation. — The officiai bond of a collector of interaal revenue is 
applicable to the payment of certain store-keepers, under an act of con 
gress providing for the appointment and payment of such store-keep- 
ers, enacted subsequently to the exécution of such bond. 

This action was prosecuted against the sureties upon an 
officiai bond; the principal was named as a défendant, but 
was absent fi'om the district and waa not served with pro- 
cess. In Juue, 1866, McCartney was collector of internai 
revenue for the third collection district of Massachusetts, and 
was duly directed by the secretary of the treasury to act as 
disbursing agent for that district, in accordance with section 4 
of the act of March 3, 1865, (13 Stats. 483,) and gave the 
bond in suit, which recites McCartney's position as collector, 
and that the secretary has directed him to act as disbursing 
agent to pay the lawful expenses incident to the various acts 
relating to the assessment and collection of the internai 
revenues; and ia conditioned that McCartney, collector as 
aforesaid, shall faithfuUy perform his duties as such disburs- 
ing agent, and shall properly account for and pay over ail 
moneys that may corne into bis hands as such disbursing 
agent. 

The course of business was for McCartney to make réquisi- 
tions for the sums wbich be expeeted to need, and for the de- 
partment to send drafts for the amounts, or so much as they 
thought necessary, which drafts were deposited by McCart- 
ney, who drew cheeks to pay the several expenses, wbich, 
before the passage of the act of 1868, presently to be men- 
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tioned, consisted of liis own commissions and his salary, and 
that of the assessors, assistant assessors and clerks, and the 
gênerai expenses of his office. 

It appeared, by duly verified transcripts from the books of 
the treasury department, that MoCartney received drafts 
monthly from the government on this disbursing account, 
and rendered monthly returns from June, 1866, to the end of 
Maroh, 1869. He went ont of office May, 1, 1869, and it did 
not appear that he had either drawn or paid ont any moneys 
during the month of April, and there -n'as some évidence that 
he had done neither. A balance of $7,155.17 appeared to be 
left in his hands by his latest return, from which had been 
deducted by the department his compensation for April, and 
some other allowances, leaving apparently due the sum now 
demanded, $3,545.92. 

The act of July 20, 1868, (15 Stats. 145,) provided for the 
appointment of store-keepers, by the secretary of the treasury 
at a compensation to be fixed by the commissioner of internai 
revenue, not exceeding five dollars a day, and, by the papers 
in the case, it appeared that McCartney claimed crédit for 
payments to such store-keepers amounting in ail to $3,- 
572.57, and that the department had allowed him on that 
account $3,293.99. This was ail the évidence tending to show 
that McCartney had been required, as such disbursing agent, 
to pay the fées of store-keepers under the act of 1868. 

The plaintiiïs offered to put in évidence certain other 
papers purporting to be copies of the monthly réquisitions of 
McCartney for money to pay his various disbursements, with 
the action of the department thereon, for the purpose of show- 
ing how much money was drawn for the payment of the fées 
of store-keepers. Thèse papers were under the seal of the 
treasury department and the signature of the secretary, but 
not that of the register, and were excluded by the court. 

The learned judge was asked by the défendants to rule 
that the bond was avoided by the passage of the act of 1868, 
and the action under it; and the plaintiiïs contended that it 
remained wholly valid, and required a due accounting for 
the excenses of store-keepers. The court ruled that the bonrt 
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did not require the sureties to make good any loss arising m 
respect to the fées of storekeepers, and that there waa no 
sufSeient évidence wbat part, if any, of the balance of 
MoCartney's last account, as since reduced by crédits, was 
due in respeot to thèse fées, and ordered a verdict for the 
défendants. 

Before the trial by ]ury, a demurrer, interposed by the 
défendants, was overruled, 

The case was heard in this court ùpon the plaintiff's ex- 
ceptions. 

P. Cummings, Assistant Attorney of United States, for 
plaintiff. 

S. B. Ives, Jr., for défendants, 

LowELL, J. The learned judge of the district court ruled, 
as I think I should hâve ruled in his place, that the bond 
remained valid only in respeot to those disbursements which 
could hâve been required to be made by the collecter under 
the law as it stood at the date of the bond, That this ruling 
was Sound so far it sustained the obligation for the original 
duties of the principal obliger, if the évidence was such that 
the amount due for a breach of those duties could be dis- 
criminated from that which arose from % failure in the new 
daty, is not to doubted. Oaussen v, V. S. 97 D. S. 584; U. 
S. V. Singer, 15 WaU. 111; U. S. y. Kirkpatrick, 9 Wheat, 
720; Corn, v, Holmes, 25 Gratt. 771. 

A careful examination of the subject convinces ma that a 
ruling should hâve beea given, as prayed by the plaintiffs, 
that the bond was applicable to the pay of store-keepers, as 
well. 

It is said by a late learned commentator that, according to 
the weight of authority, the sureties of an officer, upon his 
ofËcial bond, are liable for the faithful performance of ail 
duties imposed upon the officer, whether by laws enacted pré- 
viens or subséquent to the exécution of the bond, which 
properly belong to and corne within the scope of the particular 
office, though not f jr those which hâve no connection with it, 
and cannot be presumed to hâve been within the contempla- 
tion of the parties at the time the bond was executed. Notes to 
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ReesY. Berrington, 2 Lead. Cas.Eq. (4th Am. Ed.) 1867-i913. 
The language used in the foregoing extract is taken from one 
of the décisions which I shall cite, and the context and cita- 
tions show that it refers to publie oiïïcers, and to the weight 
of authority in the United States. A similar statement is 
made in Brandt's Suretyship, § 469. I hâve examined the 
cases eited by thèse authors, and some others, and fiind their 
positions to be sustained. 

The sureties of a postmaster arenot dischargedby the sub- 
séquent passage of an act raising the rates of postage. Post- 
master Gen. V. Munger, 2 Paine, 189; Boody v. U. S. 1 W. & 
M. 150. It was held in White t. Fox, 22 Maine, 341, that 
the sureties of a clerk of court remain liable though a penalty 
of 25 per cent, per annum is afterwards imposed by law for 
a failure by the clerk to pay over his surplus fées in due sea- 
son. In that case Shepley, J., said : "If the sureties on the 
officiai bonds of persons holding offices created by law, and 
the duties of which are prescribed' by law, were to be dis- 
charged by every change of the law relating to the duties, it 
would, in thèse days of over fréquent change, be to little pur- 
pose to trouble officers to obtain sureties. There is little of 
similarity between such cases and those arising out of offices 
or tr jsts whose duties are assigned or regulated by contract." 
Page 347. 

Like décisions hâve been made in several states and cir- 
cuits in regard to sheriffs, constables, collectors of taxes, col- 
lectors of customs, and other officers. Illinois v. Ridgeway, 12 
111. 14 ; Smith v. Peoria Co., 59 111. 412 ; People v. Vilas, 36 N. Y. 
459-465 ; Mayor v. Sibberns, 3 Abb. App. Cas. 266 ; Bartlett v. 
The Govermr, 2 Bibb, 586 ; Colter v. Morgan, 12 B. Mon. 
278 ; Corn. v. Gabbert, 5 Bush, 438 ; Marney v. State, 13 Mo. 
7; King v, Nicholaa, 16 Ohio St. 80; U. S, v. Gaussen, 2 
Woods, 92. 

The décision last cited was affirmed on anotjier ground, 
and the suprême court has never decided this point, but the 
remarks of Strong, J., show it to be his opinion that the bond 
will not be discharged unless duties of a différent nature are 
imposed, or (which is the English way of putting it) the 
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dutîes of the office ^re so increased that the court can fairly 
call it a différent office from that originally undertaken. V. 
S. V. Gaussen, 97 TJ. S. 584. Strong remarks ia support of 
the gênerai rule as above laid down will be found in the 
opinions of Clifford, J., in U. S. v. Powell, 14 Wall. 493, of 
Hunt, J., now of the suprême court, in Beople v. Vilas, 36 N. Y. 
465, where he mentions coUectors of customs and of internai 
revenue, and of Swayne, J., in U. S. v. Singer, 15 Wall, 111. 

I hâve found very few cases in the United States which 
can be cited in opposition to this rule. I hâve not fully 
examined the law of England, but will mention an early case 
because it is very often cited in this country, and has been 
misunderstood. Bartlett v. Att'ij Gen., Parker, 277, was de- 
eided in the exchequer in 1709, and is reported briefly but 
with mueh précision, as foUows: "Clarke, in 1691, was made 
collecter of the customs in the port of Boston ; Bartlett and 
others vrere security for him. In 1698, (10 William III.,) the 
duties were granted upon coal, etc., which by the statute 
were to be under the management of the commissioners of 
the customs, and certain clauses for that purpose in the act. 
The commissioners gave Clarke a deputation for that purpose and 
took security. Clarke afterwards died ; the customs were paid ; 
but on this new coal duty £1,000 remained unpaid, upon 
which the bond was put in suit against Bartlett, the widow 
and executrix of Bartlett, the security, and she brought her 
bill, and the question was whether the bond in which Bart- 
lett became security extended to this new duty on coals. 
After adjournment the Barons deliverod their opinions seri- 
atim, and unanimously held that the bond did not extend to 
the new duty on coals;" and they granted a perpétuai stay of 
the action. 

I hâve put one line of the report in Italics in order to point 
out what I understand to be the actual légal resuit. The new 
duty does not appear to hâve been considored a customs duty 
at ail, though put under the management of the commission- 
ers of customs. The statute, which I bave examined, (9 and 
10 William III., c. 13,) leaves no doubt of this in my mind, 
and it seems that the commissioners took a new bond under 
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it. The case, therefore, is one of a new office bestowed upon 
the same person who already held one; and, of course, the 
old bond does not apply to the new office, and does remain 
good for its own purposes. Skillett v. Fletcher, L. E. 1 C. P. 
217, and 2 C. P. 469. 

Another case of the highest authority is United States v. 
Kirkpatrick, 9 Wheat. 720. In that case a collector appointed 
during a recess of the sénats to hold until the end of the next 
session, and no longer, was nominated to and confirmed by 
the senate at its next session, and received a new commission, 
but gave no new bond. The décision was that the old bond 
ended with the expiration of the old commission. But Mr. 
Justice Story comments on the great change of duties which 
had been imposed upon the officer by some later statutes, and 
says that the new liabilities would not hâve been within the 
condition of the bond had it remained in force. The case, 
in that respect, may well fall within the qualifications of the 
rule which I will now proceed to consider. 

The rule is usually said to be thus qualified : that it shall 
not apply if the office has been wholly changed, or if the new 
duties, however unimportant in themselves, are not germane 
to those of the original appointment. Thèse qualifications 
lead to some uncertainty, because courts may diiïer as to what 
changes are in kind or degree within the limitation. 

I hâve found but two cases in which it has been held that 
the new uuties were so différent from the old that they could 
not be supposed to be within the contemplation of the par- 
ties. In United States v. Singer, 15 Wall. 111, a distiller had 
given bond to comply with the provisions of the law in rela- 
tion to the duties and business of distillers, and pay ail pen- 
alties incurred or fines imposed upon them for a violation of 
any of the said provisions. Thèse provisions were numer- 
ous; requiring notices, returns, keeping books, paying taxes, 
etc., etc. When the bond was given the law was that the 
store-keepers, who were officers of the United States appointed 
to duty at the warehouses of distillera, should be paid by the 
United States; afterwards a joint resolution was passed in 
congresB requiring the distillers to reimburse to the UaiLel 
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States the expenses and salary of store -keepers. The action 
upon the bond aJleged as a breach the non-payment of 
certain taxes, and the failure to reiraburse thèse expenses 
which had been paid by the United States befo^e the passage 
of the joint resolution. The point that the bond was entirely 
discharged does not appear to hâve been taken, and the court 
revers ed the ruling whieh had decided that no taxes were 
due, and, of course, upheld the bond pro tanto. As to the 
salary of a store-keeper, they held that the joint resolution 
did not apply to salaries paid before its passage; but that, if 
it did, the parties could not be supposed to hâve had in mind 
that the United States would pass a law throwing the ex- 
penses of their own officers upon the distiller. 

In People v. Tompkins, 74 111, 482, A. was appointed chief 
inspecter of grain in a certain city and gave bond. The law 
imposed important duties upon the inspecter, and his liabil- 
ities were correspondingly great ; but they looked to a careful 
and impartial inspection of grain, and not to any direct pe- 
cuniary responsibility. The duties of chief inspecter might 
be regulated to a certain estent by certain commissioners, 
and after the bond was given A. was duly required by the 
commissioners to reeeive and account for the fées of inspec- 
tion. The court held that while such a désignation of duty 
was within the power of the commissioners, the sureties could 
hâve had no reason to expect that a responsibility of that na- 
ture would be imposed upon their principal. 

In this case the obligation imposed upon McCartney to pay 
store-keepers in addition to his own salary and commissions, 
and the payment of assessors, assistant assessors, clerks, etc., 
appears to me to be ejusdem generis with those duties which 
the obligors knew he was to perform, and, therefore, to bring 
this case within the gênerai ruie. 

Notwithstanding gênerai rules every contract must be inter- 
preted by its own words ; but I do not find anything in this 
bond to take it out of the rule. The récital that McCartney 
had been designated as disbursing agent to pay the expenses 
incident to the internai revenue laws, when construed by the 
light of the law prevailing in the United States, refers to fu- 
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ture as well as présent laws and expenses, so far as they are 
germane to the ofSce; and, moreorer, the condition is gên- 
erai to account as such disbursing agent, which is an under- 
taking to account as such public agents are by law required 
to account. 

The défendants took no exceptions to the rulings of the 
district judge, but it was necessary to consider th'e ponts 
which I hâve decided, not only because it cornes within the 
exceptions of the plaintiS, but because, if upon the admitted 
facts the bond was void, the judge was right in ordering a 
verdict for the défendants. 

I do not find it necessary to décide whether any case is 
made by the déclaration, because that may be ameiided; nor 
whether a part of the transcripts from the treasury depart- 
ment was not properly verified, because, before the next 
trial, a further vérification may be obtained. So far, however, 
as the défendants' objection is that the collector was only 
bound to pay the expenses of his district at some time, before 
or after he had left office, and that the bond does not require 
him to pay anything to the United States under any circum- 
stances, I ought to say that, in my opinion, the condition to 
account and pay over obliges him to pay the expenses while 
he holds office, and that, when he retires, he must pay the 
balance in his hands to his successor, or to some other officer 
duly authorized by the United States to receive it. Upon the 
broad ground which I hâve been considering the order must 
be for a venire de novo. 



Gilbert v. Quimbt and others. 

{Uircuit Court, S. B. New Ym-k. January 20, 18S0.) 

Bankrttptcy — Attachmbnt op Dividend — Equitable Uelœf. — A bill 
in equity will not lie in favor of a partnership creditor, to reatrain the 
application of a dividend in tlie hands of an assignée in bankruptcy to 
the debt of an individual creditor, where both of the cj-editors hâve 
attajl.ed suth dividend under process issued by a state court. 
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Wheeler, J. One Alden J. Adams and the défendant 
Union Adams were partners, and the défendant Lynch had 
a partnership debt against them. The interest of Alden 
Adams in the partnership assets was transferred to Union 
Adams, for which the latter became indebted to the former in 
the sum of $6,000. Union Adams became insolvent, and 
assigned,his property to the défendant Woolton, for the ben- 
efit of his ereditors. Afterwards he was adjudged a bankrupt 
and the défendant Mitchell became his assignée in bank- 
ruptcy, and as such recovered the property. Lynch assigned 
his debt against Union Adams to the défendant Quimby, and 
both the latter and Alden Adams proved their claims against 
the estate of Union Adams in bankruptcy. Quimby has 
received a dividend upon his claim, and Union Adams has 
reeeived a discharge. A dividend to Alden Adams upon his 
claim has been ordered and is still in the hands of the 
assignée. 

Quimby commenced suit in his own name, under the laws 
of New York, in the courts of New York, against Alden Adams, 
recovered judgment therein, took out exécution on the judg- 
ment and placed it in the hands of the défendant Carpenter, 
who is sheriff of Westohester county, and of the défendant 
Connor, sheriiï of New York county, who bave claimed to 
attach thereon the dividend of Alden Adams in the hands of 
Mitchell, assignée. The orator has proeeeded in the same 
manner with his debt against Alden Adams, but the attachment 
in his case is subséquent to Quimby's. He claims that heis 
an individual creditor of Alden Adams, and that as such he is 
entitled to hâve his debt satisfied out of the individual prop- 
erty of the debtor in préférence to Quimby, who is a partner- 
ship creditor, and has brought this bill to hâve application of 
the dividend to Quimby's debt restrained, and application of it 
to his debt decreed. The défendant Quimby insists that th e div- 
idend represents Alden Adams' share in the partnership assets, 
asto which the orator is uot entitled to any priority; that he 
is entitled to precedence because of the priority of his attach- 
ment; and that the fund is not so before this court that it 
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tan be marshalled hère. The orator urges against the defend- 
ant's claim of priority of attachment that no attachment of 
the dividend in the hands of the assignée, on process ont of 
the state court, could be made. 

That the dividend was not attachable on process from the 
state courts would seem to be quite clear. While in the hands 
of the assignée it would be a part of the estate of the bank- 
rupt in the custody of the court. It would not be held the 
property of the debt.or, but would only be property that would 
become his when he sbould get it. He could not maintain 
any suit against the assignée for it, nor obtain it by any 
légal process other than by application to the district court 
having control of the fund as a party to the proceedings in 
that court. Money in the hands of a disbursing officer of the 
United States, due to a private person, eanuot be attached on 
process against such person out of a state court, because the 
money wiil not be his, but will remain the property of the 
United States until it is paid to him. Bucluman v. Alexander, 
4 How. 20. Neither can any fund be so attached that it is so 
situated that the debtor in the process is not entitled to sue 
for and recover it. McLaughlin v. Swann, 18 How. 217; Gas- 
sett V. Grout, i Met. 486-488. Thèse reasons are appli- 
cable to a dividend in the hands of an assignée. Colby v. 
Coates, 6 Cush. 558; Cappd v. Smith, 47 K. 312, and Grant v. 
Harding, in note; In re Bridgman, 2 Nat. Bank Eeg. 252. 

The order of the district court would be that the dividend 
be paid to Alden Adams, and there would not appear to be 
any tenable ground on which any other court or officer could 
order it paid to any one else, or order that payment to another 
should be payment to him, or answer the effect.of the order. 
And if the attachments were both wholly inoperative, as the 
orator claims and it seems they are, there is no ground left 
for making the plaintifï in the first attachment or the attach- 
ing ofEcers parties hère. Payment of the dividend to them 
by the assignée on such process would be no more than pay- 
ment to them or any one else without process, and he would 
remain subject to the order to pay to Alden Adams the same 

v.l,no.3— 8 
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as before, and no interposition through tliis court would make 
his liability any greater or différent. 

And if the process of the state court would hâve any va- 
lidity or effect in attaching the dividend, there is another 
reason why they should not be proceeded against in this man- 
ner hère. The U. S. Eev. St. § 720, provide that writs of 
injunction shall not be granted by any United States courts 
to restrain proceedings of a state court, except where author- 
ized by law relating to proceedings in bankruptcy. The ex- 
press authority to restrain such proceedings in the bankrupt 
law extends only to suits against the bankrupt himself . U. S. 
Eev. St. § 5106. The implied authority would extend only 
to proceedings to realize the assets and bring them into the 
custody of the bankruptcy court. Id. § 4972. 

This dividend is a part of the bankrupt estate of Union 
Adams, but this suit has no référence to it as such, but only 
as a part of the property of Alden Adams. Peck v. Jennes, 
7 How. 612. It is argued for the orator that the jurisdiction 
given to the circuit court in bankruptcy matters warrants pro- 
ceeding in this manner against this fund. This jurisdiction 
is given by sections 4979 and 4986, Eev. St. The provisions 
of the former section evidently relate to actions for the re- 
covery, defence or asceitainment of the estate of the bank- 
rupt for his creditors. Lathrop v. Drake, 91 U. S. 516; Bur- 
bank v. Bigelow, 92 U. S. 179; and thoseof the latter section 
to the review of décisions upon questions that hâve arisen 
in the course of the proceedings in the district court. In re 
Alexander, 3 Nat. Bank Eeg. 6, and 8 Am. Law Eeg. 423; 
^ Morgan v. Thornhill, 11 Wall. 65. This is not a case of either 
class, as is apparent from the reasons before stated, and this 
court has not any fund as such before it, or in custody, as it 
would hâve if it were administering upon the bankrupt estate, 
nor on account of any other proceedings of its own, as the 
court in Burbank v. Bigelow had, by the appointmeut of a re- 
eeiver. 

Still the parties are résidents of différent states, and the 
amount in controversy is more than $500, so that this court 
has jurisdiction of the parties and of the cause of action, if 
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there is any ground of relief. It is doubtless true that, by 
the law of New York, where this partnership was and thèse 
transactions took place, individual creditors hâve a préfér- 
ence as to individual property over firm creditors, (3 Kent 
Comm. 64; Murray v. Murray, 5 John. Ch. 60,) although the 
law may be différent in some other places. Bardicell v. Perry, 
19 Vt. 292. But whether the orator bas such paramount lien 
or not, does not seem to be very material to the décision liere, 
for the défendants are not asserting any lien that the orator 
is bound to take notice of , or that can affect bis rights in any 
degree, aceording to bis own argument. If the défendants were 
about to dispose of individual property by creating a lien 
upon it, which would be good but for the orator's paramount 
equity, there would be occasion for him to assert bis equity. 
Till then he bas no ground to complain. 

The assignée holding the dividend ordered to be paid ta 
Alden Adams, and the creditors of Alden, are both before the 
court, and if there were grounds for it the dividend should be 
taken to pay his debt. He is not a party to this suit, but 
should be, if his property and rights are to be adjudicated 
upon in it. If that lack could be supplied, then the question 
would remain whether a court of equity could grant the 
relief. A bill for the purpose of appropriating the dividend 
to the debt would be in effect an action at law, (Wilson v.. 
Koontz, 7 Cranch, 202;) and if the dividend could not be 
reached at law, there is no good reason apparent why it could 
be by such a bill. There is no relief about the dividend which 
a court of equity could furnish to any party that a court of law 
could not. The fund is subject to the order of the district court,. 
and neither could interfère with that. There must be some 
ground for équitable relief in reacbing the property of the 
debtor before a bill will lie in such a case. Public Works v» 
Colwmbia Collage, 17 Wall. 521. There does not appear to- 
beany ground on which the bill can be sustained. 

Let there be a decree dismissing the bill of complaint, with. 
costs to such défendants as bave answered the biJl. 
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Këystonë Bridge Company v. Britton. 

{Circuit Court, S- Z». iVeifl York. January 20, 1880.) 

CoNTRACT — liBCEiPT — EVIDENCE. — Where, upon sufflcient considération, 
a statement is written across tlie face of a note by the party signing such 
statement, to the eiïect that i■uncl^ hâve lieen placed in his hands, as 
trustée, for the payraent of such note at maturity, the party so signing 
becomes personally liable for Ihe payment of the note, although évidence 
was admissible to prove that tlie payée of the note knew that such signer 
aotually had no such funds in his possession at the time lie signed the 
statement, nor had subseqently received sufficient to pay the note in full 
at its matur.ty. 

Man de Parsons, for plaintiff. 

Tracy, Olmstead é Tracy, for défendant. 

Wheelee, J. The orator built a bridge across the Missis- 
sippi river, at St. Louis, for the Illinois & St. Louis Bridge 
Company, in wliich the défendant was interested, and of 
which he was treasurer. After the bridge was completed, but 
while it was still in the possession of the orator, the Illinois 
& St. Louis Bridge Company executed its promissory note for 
$51,510.95, payable in ten months after date, to its own order, 
at the Bank of Commerce, in New York. Although the de- 
fendant at that time had not funds in his hands, as trustée 
or otherwise, for the payment of the note, which the orator 
knew, it was arranged between him and the Illinois & St. 
Louis Bridge Company that he should receive the tolls of the 
bridge for that purpose, wliich they thought would be suffi- 
cient to pay it, and a statement written across the face o£ 
the nolj in thèse words, "Funds for the payment of this note 
at maturity hâve been placed in my hands, as trustée," was 
signed by the défendant to induce the orator to aceept the 
note and deliver up the bridge. The note was indorsed by 
the Illinois & St. Louis Bridge Company, aiid delivered to tlm 
orator. The note was equal in amount to the balance due 
the orator for building the bridge. The orator took the note 
and delivered up the bridge, and the défendant received the 
tolls of the bridge. AU tolls received by the défendant hâve 
been applied to the payment of the note, but they were not 
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sufScient to pay it, and there is a large balance still due upon 
it. This suit is brought to eompel payment. 

The défendant claims that, in view of the circumstanoes, 
the true meaning of the statemeut signed by the défendant is 
that some funds for the payment of the note had been placed 
in his hands, and that the extent of his obligation thereby 
assumed was that he should apply to its payment what funds 
he so had, and that, if the statement means more than that, 
the undertaking beyond that is without considération. The 
orator insists that the statement signifies that funds sufficient 
for the payment of the note are in his hands, and implies an 
undertaking that he will apply them to its paj'ment; ail 
amounting to an obligation to hâve funds and pay the note at 
maturity, which could be discharged only by payment of the 
note, and that évidence of a lack of funds placed in his hands 
is contrary to his agreement and not admissible. 

The entire want of considération for an agreement may 
alv^ays, between the original parties to it, be shown, for it 
would not add to or vary a contract, but show that there was 
none. As this note was given upon a pre-existing debt of the 
Illinois & St. Louis Bridge Company, if by the law where 
made it would not diseharge or afïect the debt, proof of that 
fact might show a want of considération as to the défendant, 
unless there was a new considération. The proof, howover, 
shows the delivering up of the bridge on which the debt was 
due, and this was an ample considération, in which the 
défendant participated. 

There are many cases in which porsons wha are not parties 
to notes as written, but become so by putting their names 
upon them in blank, indieating authority to the holder to fill 
the blunk, hâve been permitted to show the intention of the 
parties; and where persons who bave become parties by sign- 
ing an undertaking written out in fuU are permitted to show 
the circumstances under which it was donc to place the trans- 
action in its true light. Goody. Martin, 95 U. S. 90. This 
case is not one of the former elass, for it is apparent that the 
défendant wrote what he intended to sign, and left no blanl 
to be fiUed. Under the rule as to the latter class the evidenrî 
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as to the circumstanees is proper to be considered, to enable 
ïhe court to see the transaction as the parties saw it. When 
this évidence is viewed the interprétation of the defendant's 
undertaking is not doubtful. 

The orator would not rely upon the toUs, as they should 
corne to the defendant's hands, for the payment of the note,, 
and the défendant executed this instrument. Funds for the 
payment of the note must be taken as signifying funds for the 
payment of the whole note. The défendant agreed that he 
had the funds for that payment, which was an agreement in 
efïect that he might be treated as if he had, whether he had 
or not. He became situated like a receiptor of property, as 
if it was attached when there was none, or a person who has 
acknowledged the receipt and holding of property for some 
purpose otherwise, when none has been received, each of 
whom is held bound by the terms of the receipt or acknowl- 
edgement. Harmon v. Anderson, 2 Camp. 243; Stannard v. 
Vunkin, Id. 344; Lyman v. Lyman, 11 Mass. 317; Chapman 
V. Searle, 3 Pick. 38. If he had funds in his hands for the 
payment of the note at maturity, a court of equity would 
charge him with the payment of the amount of the note. 
He agreed that he had such funds, the orator took the note 
on faith in that agreement, and he must stand now as if he 
liad them charged with payment of the note. No account of 
the funds is necessary to be taken, for he is to be charged 
with the amount due on the note, which can apparently be- 
assertained by mère computation. 

Decree for plaintiff. 



Saxonville Mills v. Kussell. 
{Circuit Court, D. Massachusetts. January 7, 1880.) 

KBVENDK — DUTÏ ON WOOL. — l'RESUMPÏION AS TO " InVOICE VaLUE. " — It 

will be presuraed, in tlie absence of testimony, tliat where an importation 
of woc)l was appraised at its " invoice value," sucli appraisment did not 
include the cliarges upon the wool at the port of exportation, wheti 
the invoice contained the amount and cost of the wool separate from, 
such charges. 
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SAMrs— Same— Appiiaisal.— An actual appraisement by the appmiser is 
conclusive as to the value of sucli importation, in the absence of an 
appeal to tlie raercliant appraisers, and tlie collector is therefore required 
to assess tlie duty upon such valuation. 

Same — Same— JLnvoice Value. — UnwasUed Cordova wool is within the 
provisions of the act of March 3, 1865, (13 St. at Large, 493, § 7,) which 
provides that the duty assessed upon certain imports "shail not be 
assessed upon an amount less than the iuvoice or entered value". of sucU 
imports. 

Clark, J. The act of June 30, 1864, entitled "An act to 
increase duties on imports and for otlier purposes," imposed 
a duty on unmanufactured wool, according to its grade or 
value, at the port whence exported to the United States, exclu- 
sive of charges in such port. If of the value of "twelve cents 
or less, three cents per pound; exceeding twelve cents, and 
not exceeding twenty-four cents per pound, six cents per 
pound; exceeding twenty-four cents per pound, and not ex- 
ceeding thirty-two cents, ten cents per pound, and in addition 
thereto ten per centum ad valorem ; exceeding thirty-two cents 
per pound, twelve cents per pound, and in addition thereto 
ten per centum ad valorem." This act also containeda pro- 
vision for the appraisal of goods, wares and marchandise in 
ac3ordance with the provisions of existing laws, and a further 
provision " that the duty shall not be assessed upon an amount less 
than the involce or entered value, any law of congress to the con- 
trary notwithstanding ." 13 St. at Large, 217, § 7. 

The act of March 3, 1865, entitled "An act amendatory of 
certain acts imposing duties upon foreign importations," did 
not change the grade or rate per pound at which wool was 
to be taked, but provided "that in ail cases where there is or 
shall be imposed any ad valorem rate of duty on any goods, 
wares or merchandise imported into the United States, and 
in ail cases where the duty imposed by law shall be regulated 
by, or directed to be estimated or based upon, the value of the 
square yard, or of any specified quantity or parcel of such 
goods, wares or merchandise, it shall be tbe duty of the col- 
lector, within whose district the same shall be imported or 
entered, to cause the actual value or wholesale priée thereof, 
at the period of exportation to the United States, in the prin- 
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cipal markets of the country, from whieh the same shall hâve 
beea imported into the United States, to be appraised, a)td 
such appraised value shall bc considered the value npoii which 
dut}/ shall be assessed." "Provided,the du'y shall not be assessed 
tipon an amoiint less than the invoice or entered value, any act of 
Congress to the contrary notwithstaiidiiig." 13 St. at Large, 
493, § 7. 

The act of iluly 28, 186G, entitled "An act to protect the 
revenue, and for othor purposes," while altering the rates of 
duty on many other articles, did not change the rate of duty 
on wool further or otherwise than it provided "that, in deter- 
mining the dutiable value of merchandise hereaf ter imported, 
there shall be added to the cost, or to the actual wholesale 
price or gênerai market value, at the time of exportation, in 
the principal markets of the country from whence the same 
shall hâve been imported into the United States, the cost of 
transportation, shipment and transhipment, with ail the 
expenses included from the place of growth, production, or 
manufacture, whether by land or water, to the vessel in which 
shipment is made to the United States; the value of the 
sack, box, or covering of any kind in which such goods are 
contained; commission at the usual rates, but in no case less 
than two cents and a half per centum ; brokerage, export 
duty, and ail other actual or usual charges for putting up, 
preparing and packing for transportation and shipment." Ail 
charges of a gênerai nature to be distributed pro rata among 
ail parts of the invoice. 14 St. at Large, 330, § 9. But 
"the duty in no case to be assessed upon an amount less than 
the invoice or entered value." 

From thèse provisions of the act of 1806 "long combing or 
carpet wools, costing 12 cents or less per pound, unless the 
charges so added should carry the cost above 12 cents per 
pound, in which case one cent per pound should be added," 
were expressly excluded, showing quite clearly that other 
l:inds of manufactured wools were included. Expressio unius 
est exclusio alterius. 

Tliis act of 1866 did not repeal the act of 1865 only so far 
as it was inconsistont therewith, and it did not change or 
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alter the duty of the appraiser or collector in regard to 
imported goods, as provided and expressed in section 7 of the 
act of 1865, further than to add costs and charges of varions 
kinds to the wholesale priée of the goods in the principal 
markets of the eountry from which the same shall hâve been 
imported into the United States. 

The act of March 2, 1867, (14 St. at Large, 559,) entitled 
"An act to provide increased revenue from imported vrool, 
and for other purposes," provided for a classification of wools 
into "clothing wool," "combing wools," "and carpet and other 
similar wools." Thèse classes were again divided, each into 
two grades. The class to which any imported wool belonged 
was to be determined by samples prepared under the direc- 
tion of the seeretary of the treasury and deposited in the 
custom houses and elsewhere; the grade of the wool, in ita 
particular class, by the value at the last port or place whence 
exported to the United States, excluding charges in such 
port. This act contained no words repealing any former 
act, except the expression "in lieu of the duties now imposed 
by law" there shall be levied, etc., certain other rates of duty 
on varions articles, among which was wool, as above stated. 
The act of June 6, 1872, (17 St. at Large, 230,) reduced thèse 
rates of duty on wool 10 per centum. 

With the law as provided and enacted in thèse several 
statutes, the plaintiff, in August, 1873, imported into Boston 
from Eosario, by the bark "Velox, " 324 baies of unwashed 
Cordova wool, and entered it in bond. The entry was aceora- 
panied by the invoiee of the wool, showing the cost of the 
wool and the charges thereon, separately. The wool was 
purchased March 2, 1873, and cost more than 12 cents per 
pound; it was shipped on the fifth of June following. On 
the tenth of the same June Thomas B. Wood, acting consul 
of the United States at Eosario, made the following certlficate 
on the invoiee : 

"U. S. CoNsiiLATE, June 10, 1873. 

"î, Thomas B. "Wood, acting U. S. consul for Eosario, do 
hereby certify, after investigation, that the market value of 
unwashed Cordova wool at this place, at the date of tho 
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Bhipment of the annexed invoice, was 32 to 32|- Bolivia 
reals, équivalent to 24 38-100 to 24 76-100 reals fuerta, per 
arroba, net weight. 

"Given under my hand and seal this day. 

"Thomas B. Wood, 

"Acting U. S. Consul." 
— ^Which, being reduced to United States weight and currency, 
shows a value at Eosario less than 12 cents per pound. 

When this entry came before the appraiser, for examina- 
tion and appraisal, he appraised the wool at the invoife 
price — that is, more than 12 cents per pound, With this ap- 
praisement the plaintif was dissatisfied, claiming, as appears 
by his protest, that the wool was of value less than 12 cents 
per pound at the last port whence exported to the United 
States, at the date of exportation; that "the acting United 
States consul so certified in the invoice." But he claimed no 
appeal therefrom to the merchant appraisers. The défend- 
ant, collector of customs, assessed and exacted of the plain- 
tiff a dutyof six cents per pound, less 10 per centum. The 
plaintiff claimed that a dutyof three cents per pound, less 10 
per centum, should hâve beeu laid upon the wool, and paid 
the extra three cents under protest. 

The question then is, was the défendant right in exacting 
a duty of six cents per pound, less 10 per centum, upon the 
wool, instead of three cents per pound, less 10 per centum? 

It cannot be questioned that it was the duty of the collector, 
when this wool was entei-ed, to cause it to be appraised. He 
was required to do so by the act of March 3, 1865, § 7, (13 
St. at Large 493,) and he could not otherwise détermine the 
duty to be levied per pound on the wool, which was to be 
deterrained whether three or six cents, by its value. The 
appraiser appraised the wool as required, and fixed its value 
at the "invoice value." It was suggested in the argument 
that the "invoice value" might hâve inoluded charges upon 
the wool at the port of exportation, as well as the price paid 
or value of the wool. But the presumption is, in the absence 
of any testimony on the point, as the invoice contained the 
amount and cost of the wool separate from îhe charges, that 
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the appraiser did not include the charges in the "invoice 
value" of the wool, but excluded them, as required by law. 

With this appraisal the plaintiff was dissàtisfied, and he 
complained, as appears by his protest, that the value of 
the wool was less than 12 cents per pound, as certified by 
the United States consul on the invoice, and that the ap- 
praiser has not appraised, determined and reported the true 
market value of the wool at the date and place of exportation. 
But he claimed no appeal to the marchant appraisers to cor- 
rect the appraisal. The value ^f the wool at the last port 
whence exported to the United States, excluding charges in 
such port, was a matter of fact, and upon it the appraisal 
was conclusive, if no appeal was taken. The act of March 3, 
1865, § 7, (13 St. at Large, 493,) required the collector to 
assess the duty upon it. "Such appraised value shall be consid- 
ered the value upon which duty shall be assessed," is the lan- 
guage of the statute. lasigi v. Collector, 1 Wall. 375 ; Tappan 
v. United States, 2 Mason, 393-404; Rankin v. Hoyt, 4 How. 
327. 

In Bartlett v. Kane, 16 How. 263-272, the court say : "The 
appraisers are appointed 'with powers, by ail reasonable ways 
and means, to aseertain, estimate and appraise the true and 
actual market value and wholesale priée' of the importation. 
The exercise of thèse powers involves knowledge, judgment 
and discrétion, and in the event that the resuit should prove 
unsatisfactory a mode of correction is provided by the act. 
It is a gênerai principle that when power or jurisdiction is 
delegated to any public officer or tribunal over a subject-mat- 
ter, and its exercise is eonfided to his or their discrétion, the 
acts 80 done are binding and valid as to the subject-matter." 
"The interposition of the courts in the appraisement of im- 
portations would involve the collection of the revenue . in 
inextricable confusion and embarrassment." 

In Rankin v. Hoijt, 4 How. 327, it was hold the duty of the 
collector to be guided by the appraisement, and a subséquent 
verdict of a jury finding that the value of the wool was 
under eight cents per pound canuot be considered as ren- 
dering his acts illégal. 
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So in this case, the subséquent statement in the agreed case 
that wool fell at Eosario between the time of the purchase of 
the wool and the time of exportation, and that at the time 
and place of shipment the market value, excluding charges in 
8uch port, was less than twelve cents per pound, cannpt affect 
the imposition of the duty by the collector in aecordance 
with the appraisal. See, also, Belcher v. Linn, 24 IIow. ^08 ; 
Schmaire v, Maxwell. 3 Bl. C. C. 408. 

The plaintiff contends in this case that the appraisal was 
not légal or suffioient ; nevertheless, it was an actual appraise- 
ment, free from fraud, and in the exercise of the appraiser's 
best judgment and discrétion, and the remedy was by an 
appeal. Thèse considérations dispose of the "first," "sec- 
ond," "third" and "fifth" grounds of the plaintiff's protest and 
of the case. But there remains the "fourth" ground of pro- 
test, and, as the case bas been argued at length on that 
ground by the counsel for the plaintifï, it may be well that 
the court should state its conclusions upon that also. 

The "fourth" ground of protest by the plaintiff is this: 
"The proviso in section 7 of the act of March 3, 1865, that 
the duty shall not be assessed upon an amount less than the 
invoice or entered value, does not apply to this import. 
Tùe act of March 2, 1867, in express terms repeals ail prior 
laws imposing duty on wools, and makes new classifications 
based on blood of sheep, and the rate of duty is lixed by the 
value at the last port of exportation, and exclusive of charges 
in such port." Now it is quite true that the act of March 2, 
1867, above referred to, did provide that "in lieuof the dutiea 
now impose d by law on the articles mentioned and embraced 
in this section (§ 1 of the act) there shall be levied, collected 
and paid on ail unmanufactured wool, hair of the alpaca goat 
and other like animais imported from foreign countries, the 
duties hereinafter provided." But it should be kept in mind 
that the proviso of section 7 of the act of 186.5, that the duty 
shall not be assessed upon an amount less than the invoice or 
entered value, did not refer specifically to importations of wool, 
nor was it enacted in référence thereto alone, but it applied 
to "ail cases where the duty imposed by law shall be regu- 
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lated by, or directed to be estimated or based upon, the value 
of the square yard, or any specified quantity or parcel of such 
goods, wares or marchandise," and is not repealed by any 
provision of the act of 1867. Indeed, it would seem to be 
directly applicable to the provision of the act of 1867, in 
regard to vs^ool, in this, that the rate of duty in each of the 
grades of wool in the several classes is determined by the 
value of the wool at the lime and place of exportation, exclu- 
sive of the charges of the port. "But," then adds the pro- 
viso, "the duty shall not be assessed upon an amount legs 
than the invoice or entered value, any act of congress to the 
contrary notwithstanding." This view of the statutes of 1865 
and 1867 is much strengthened by an examination of the act 
of June 30, 1864, entitled "An act to increase duties on im- 
ports, and for other purposes." The fourth section of the act 
(13 St. at Large, 206) imposes a duty on wool, of the de- 
scription of the wool in controversy, almost precisely the same 
as the duty in this case, to-wit: "On ail wool unmanufac- 
tured, and ail hair of the alpaea goat, and other like animais, 
the value whereof at the last port or place from whence exported 
to the United States, exclusive of charges in such ports, shall he: 
12 cents or less per pound, three cents per pound; exceeding 12 
cents, and not exceeding 2é cents per pound, six cents per 
pound." Then, in the twenty-third section, providing for the 
appraisement of goods, wares and merchandise, follows the 
proviso "that the duty shall not be assesed upon an amount 
less than the invoice or entered value, any law of congress to 
the contrary notwithstanding." 

The case of Kimhall v. The CoUector, 10 Wall. 436, is in point. 
That case, in some of its features, closely resembles the one 
under considération. The question was whether the value of 
the wool was more than 20 cents per pound, or 20 cents or 
less. If valued at more than 20 cents per pound, the h'ooI 
was liable to duty; if at 20 cents per pound, or less, it was 
free of duty. The invoice value of the wool when bought was 
more than 20 cents per pound, but before it was shipped the 
priée of wool had fallen, and at the date of shipment it was 
less than 20 cents per pound. The court held the invoic<> 
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Talue must govern, and that the appraiaers eould not go 
below it. If the invoice value was the lowest value at which 
the goods could be appraised in deciding whether they were 
iiable to duty or not, it is difficult to see why the invoice value 
is not to be held to be the lowest value at which the merchan- 
dise can be appraised, in determining whether the duty should 
be six cents or three cents; the rate of duty per pound de- 
pending on the value of the merchandise per pound. 

It is objected that in the case of Kimball v. TJte CoUector 
the duty was ad valorem, and in the case under considération 
spécifie. But the amount of the spécifie duty dèpended on 
the value of the goods, just as, in the case of KimbaU v. The 
CoUector, it dèpended on the value of the goods whether the 
duty should be 24 per cent, ad valorem or nothing. Purther, 
the act of March 1, 1823, § 23, (3 St. at Large, 737,) "that 
when any goods, wares or merchandise shall be admitted to 
an entry upon invoice, the collecter of the port in which the 
same are entered shall certify the same under his officiai seal, 
and no other évidence of the value of such goods, wares or 
merchandise shall be admitted on the part of the owner or 
owners thereof in any court of the United States, except in 
corroboration of such entry," confirma the opinion of the 
court that judgment should b6 for the défendant on ail tho 
grounds of protest. 



Equitable Life Absubanoe Society op the United States 
V. Chables g. Pattkbson and othera. 

(Oireuil Court, D. Masêachuaetts* February 7, 1880.) 

Bill ra Equitt— Infants. — Infants are necessary parties to • bill ta 
equity to set aside a policy of iusurance, wheu they hâve a contingent 
interest in such policy. 

Bamb — MuLTiPAUionsNESs. — The joinder of a prayer in such bill to restraia 
an action at law for the rucovcry of back premiuiusalieadypaiddoesnot 
««nder the bill mnllifariou». 
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Same— Demurker OiiE Tekus— Oath of Infants to Answer.— A de- 
murrer ore tenus mwst be co-extensive with the bill, and will not prevail 
where the demurrer is taken upon the ground that the bill prays for an 
answer under oath by infant défendants. 

Nelson, J. The infant défendants, Kate Kirby Patterson 
and Edwin Croswell Patterson, by their guardian ad litem, 
demur to the plaintifs bill, and assign as causes of demurrer: 
First, that they hâve no interest in the matters complained of 
in the bill ; and, second, multifariousness. The plaintifï is a 
New York corporation, and the policy of insurance was issued 
and is payable there. The insurance money, by the terms of 
the policy, is payable to the children at the decease of Charles 
G. Patterson, the father, if Fannie E. Patterson, the mother, 
is not then living. This olearly gives the children a contin- 
gent interest in the policy, and they are, th'erefore, proper 
and necessary parties to a bill in equity to set aside the policy 
for any cause. Eadiev. Slimmon,2Gl^.Y.9 ; Barryy. Equit. 
L. Ass. Soc. 59 N. Y. 587; Knickerbocker Ins. Co. v. Weitz, 
99 Mass. 157. 

The joining in the bill a prayer for an injunction to restrain 
Charles G. Patterson, one of the défendants, from f urther pros- 
ecuting a suit at law in this court, to recover back the premi- 
ums already paid, is not such a distinct and independent mat- 
ter as to render the bill multifarious. 

The guardian ad litem assigns another cause of demurrer 
ore tenus, that the bill prays for an answer, under oath, by the 
infant défendants. There are two reasons why this demurrer 
cannot prevail. The first is that a demurrer ore tenus must 
be co-extensive with the demurrer upon the record. 1 Dan. 
Ch. Prac. 589; Story's Eq. Plead. § 464. The demurrer on 
the record hère is to the whole bill, while the demurrer ore 
tenus is to the prayer only. The second reason is that an 
infant's answer is by his guardian, and should be upon the 
oath of the guardian, though he is required to ewear only to 
his belief in the truth of the infant's defence. 1 Dan. Ch. 
Prac. 753; Story's Eq. Plead. § 871. 

The entry must be : Demurrer overruled. 
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Farwell V. Brown. 

{Circuit Court, W. B. Wiseonsin. Febniary 13, 1880.) 

ATTAcroiENT — Pkeferencb of Cbeditoes. — ^The préférence of ahonafil.^ 
créditer does notauthorize the issuingof an attachment uponthe ground 
tliat the défendant has disposed of his proper'.v ■with the intent of de- 
frauding his creditora. 

BuNN, J. Tliis case comos up on a traverse of the piain- 
tifif's affidavit, upon whicli an attachment was issued. 

The affidavit states that déponent has good reason to believe 
that the said défendant has assigned, conveyed, disposed of 
or canceUed his pxoporty with intent to defraud his creditors; 
and that said défendant is ahout to ahscond from the state of 
Wiseonsin, to the injury of his creditors. There was no proof 
ofïered under the charge of abseonding from the state, and 
the sole issue is whether the défendant had conveyed or dis- 
posed of his property with intent to defraud his creditors. 

This is clearly the issue, and not simply whether the dépo- 
nent, at the time of the making of tlie affidavit, had reason to 
believe the défendant had fraudulently conveyed or disposed 
of his property with such intent. The deponent's reason to 
believe was a material fact for the purpose of suing ont the 
writ, but counts for nothing when the facta constituting the 
ground for sustaining the attachment are denied. Hère the 
parties corne to doser quarters, and use facts, instead of rea- 
sons for belief, for their weapons. 

The défendant had in fact conveyed and disposed of the 
greater part of his property, consisting of a stock of goods, 
and some notes and store accounts, to his brother, P. E. 
Brown, and the issue to be tried is whether the sale was made 
with the intent to defraud the defendant's creditors. If it- 
was, the attachment must be sustained, otherwise not. 

The défendant, previous to August 12, 1879, had, since 
the fall of 1872, been a merchant at Belmont, Wiseonsin. In 
July, 1878, his health failing, he sent for his brother, P. E. 
Brown, to corne and take charge of the store and earry on the 
business for him. Défendant remained sick in Chicago some 
seveu weeks, and after coming home, not getting any better, 
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went to the Hot Springs in Arkansas for his healtli. in April, 
1879, and remained until August of same year, during which 
time P. E. Brown carried on the business for him. Défendant 
testifies tliat during his sickness his expenses and those of his 
family were very large, and that when he returned from Ar- 
kansas he found he could not meet ail of his payments. On 
the twelfth of August, 1879, he took an inventory and sold 
out his stock of goods, |200 worth of notes and $1,700 of 
accounts to his hrother. The stock inventoried at cost priées 
$4,581.95, from which was discounted 25 per cent., making 
the price at which the goods were sold $3,436.4:6, which, with 
the notes and accounts, made $5,336.46. 

The Browns hoth testify that at the time ot this sale the 
défendant was indebted to his brother in the sum of $2,680.92 ; 
that $2,080.92 of this was for money advanced by P. E. Brown 
to défendant to pay elaims for goods purchased by défendant in 
his business, and $600 was for 10 months' work in the store 
at $60 per month. 

Défendant also testifîed, and in this he is corroborated by his 
brother, and I see no reason to doubt thj fact, that he was 
indebted to his own wife in the sum of $1,307.45, for money 
he had had from the proceeds of her separate estate, and 
which it was the understanding that he should pay back. A 
farm at Warren, Illinois, had corne to her from her uncle's 
estate, and which she had sold for $4,700. Her husband 
received the two last payments, amountingto $1,307.45, and 
put into his business with the above understanding. He had 
also received the previous payments and put them in his 
business, and had never repaid any part of it. 

The agreement on the sale of the goods, as testifîed to by 
the two Browns, was that P. E. Browu should cancel the 
defendant's indebtedness of $2,680.92 to him, which he did; 
pay defendant's wife the said indebtedness of $1,307.45, for 
which he gave his note at the time of the sale and has since 
partly paid, I believe ail but about $300; and assume a bank 
indebtedness of $877.94, due by défendant to Northrup & Co., 
bankers at Belmont, for which he also gave his note, which 

v.l,no.3— 9 
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he has since nearlypaid up; and to balance the account gave 
défendant his note for |470.15, which he has also paid in 
fuU. 

P. E. Brown took possession on the sale, and remained in 
possession up to the time the goods were attached, about the 
last of August, 1879. The évidence ail tends to show that 
the considération paid for the property was adéquate; and 
the fact that the stock was sold at 25 per cent, below the 
invoice price is no évidence to the contrary. 

E. H. and P. E. Brown both swear it was ail the stock was 
worth; that P. E. Brown afterwards offered and tried to 
resell it for what he paid, but could not, and that it was 
inventoried in the attachment proceedings at $3,000. The 
plaintiff has not even undertaken to prove that the goods 
were worth more than P. E. Brown paid for them, but relies 
in good part upon the testimony of one Joseph Brown and 
A. E. Campbell, to show actual intent on the part of the de- 
fendant to defraud. Campbell was the attomey of Farwell 
& Co., and went to Belmont to secure this claim soon after 
the sale to P. E. Brown, about the last of August. He found 
the défendant in the store, and had a conversation with him ; 
saw him selling goods and giving instructions to clerks, or 
supposed he did. Défendant told him he could not pay, and 
that he had sold out to his brother. He says défendant re- 
fused to give him any statement of his affairs ; that he re- 
fused to let him see his books, or to make any explanation 
or give him any satisfaction. Ail of which the défendant 
dénies, and says he told him about his indebtedness, and ail 
about the sale to his brother and the considération, and that 
he had a dispute about the statement défendant had given 
plaintiff as to his financial condition, and that Campbell 
threatened him with criminal prosecution in Chicago, and 
talked to him in a very ugly way about it, and that while he 
was so talking he refused to give him any explanation, but 
afterwards he talked to him about his sickness and the heavy 
expenses he had been to, and told him about the sale and the 
considération for it, and that they took dinner together aud 
were more friendly. 
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Joseph Bro-wn was an agent or runner for L. Z. Farwell, of 
Freeport, and came to Belmont in August to get a claim of 
$171 seeured. He says défendant refused to pay or secure 
his daim until he had time to look over his bocks and see 
what shape he might be in; that défendant said he thought 
he could pay ail his claims ; that if he could not pay ail he 
wanted to pay ail alike, pro rata; that he had taken the step 
he had to protect himself, or secure himself; that he was 
afraid some of his creditors might corne in on him and close 
him up; that he expected to be back doing business again 
after he got settled up ; that he also had a talk with P. E. 
Brown at the store, in whioh he said he had ail the stock and 
could not do anything for him; that afterwards he bought 
some goods of him, and then at his wagon said he was sorry 
they had been obliged to do as they had, but he was afraid, 
or they were afraid, some unprincipled créditer might corne 
in on them and close them up, and they did it to protect 
themselves; that he expected E. H. Brown would be back 
again in the store doing business. Thèse statements are pos- 
itively denied by both the Browns. 

Défendant swears that in making the sale his intention was 
to pay his brother, and Mrs. Brown, and the banker; that he 
thought his obligation to them was greater than to any other 
creditors; that he did not hâve enough to pay ail, and so 
paid those to whom his obligation was greatest ; that he was 
in a very precarious condition of health, and did not know 
as he would live long; that he did not want to leave his own 
family without a dollar ; that he made the sale thinking it 
the best he could do in his circumstances, and that he had no 
thought nor intention of delaying or defrauding his creditors. 
The property he turned over to his brother was ail he had, 
except about $3,000 in notes, which came to him on a disso- 
lution of the firm of Brown & Co., in 1878, of which he and 
his brother and father were members. That thèse notes 
were not very coUectible, and that he owed about $3,000, 
besides the amount that he owed his wife. Thèse are the 
most material points in the testimony, which is qu'ite volu- 
minous. 
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Upon the whole case I think, if tlie indebtedness to his 
brother and wife and to Northrup & Co. was genuine, the 
défendant had the right to prefer them to his other creditors 
in the way he did, although the effect might be to hinder or 
delay, or even prevent entirely, the collection of the claims. 
And I hâve no reason to doubt, from the évidence, the genu- 
ineness of either of thèse debts. They are positively sworn to 
by both E. H. and P. E. Brown, with ail circumstances of 
time, place and occasion, which it would be very dangerous, if 
not impossible, to create if the facts -were not so. And there 
is no opposing testimony. The fact that one preferred ered- 
itor is a brother and another a wife, is, of itself, enongh to 
raise suspicion of good faith and put the court on its guard; 
but, when the indebtedness is clearly proven, there is no 
doubt but a debtor may prefer his own wife and brother, and 
that they stand on a like footing with other creditors. Hill v. 
Bowman, 35 Mich. 191 ; Waddams v. Humphrey, 22 111. 601-663 ; 
Giddings v. Sears, 115 Mass. 505; Banfield v. Whipple, 14 
Allen, 13; Ferguson v. Spear, 65 Maine, 277; French v. Motley, 
63 Maine, 326-328; Bump on Fraudulent Conveyances, 218- 
223; Waterman v. Donalson, 43 111. 29; Smith v. Acker, 23 
Wend. 653-679; Beard v.Deloph, 22 ^Nis. ISQ-liO; Carpen- 
ter\. Tatro, 36 Wis. 297-301; Monroe v. May, 9 Kan. 466. 

The déclarations and admissions of défendant and his 
brother, allowing them to hâve been made as testiiied to by 
Joseph Brown, would hardly show more than an intent to 
delay the other creditors. But the allégation in the affidavit 
is that the défendant had conveyed or disposed of his prop- 
erty with intent to defraud, and an intent to hinder and delay 
is not made, under the statute, one of the grounds- for issuing 
an attachment. What the plaintiff must prove to sustain the 
issue is an intent to defraud, and so long as the défendant had 
the right under the law to prefer and pay in full the creditors 
whom he did pay, tlhough it took the most of his available 
property, and the effect undoubtedly was to delay or per- 
haps wholly prevent the other creditors from coUecting their 
claims, thèse déclarations of the défendant, in regard to 
the intent of the transaction, hâve much less bearing than 
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they would otherwise hâve. Fraud is not to be presumed 
without pretty strong proof, where the debtor, so far as his 
acts go, is doing only what the law fuUy sanctions. 

I am satisfied, from'all the évidence, that the controUing 
motive of the défendant in making the sale was to prefer bis 
brother, his wife, and Northrup & Co., as creditors, and that 
the sale was made in good faith for that purpose. 

Attachment dissolved. 



THE STEAMSHIP UNITED STATES. 

JOSLYN V. NiCKEKSON. 
{Circuit Court, D. MassacIiuseAts. Fetiruary 9, 1S80.) 

Pilotage — Cbrtipicatb of Licexse. — Cortiflcate of master of steamor 
construed, and AeM that intent to autliorize him to act as pilot, under 
Rev. St. 5 4443, was sufticiently espressed. 

Same — Ltcense by Inspeotors of THE United States.— luspeetors of 
the United States hâve authority to issue a license to the mastei- of a 
steamsbip to act as pilot between Boston and Havana. 

Same — Local Pilot. — A steamship witli a master so licensed is exempt, 
under Statutes of Massachusetts of 1862, e. 76, schedule, clause 15, 
from the payment of compulsory pilotage. 

In admiralty. 

LowELL, J. This is a libel for pilotage, heard on appeal 
from a decree of the district court dismissing the suit. The 
facts were agreed in writing, substantially as follows : On 
the 2d of May, 1879, the libellant was a pilot, duly commis- 
sioned and qualified under the laws of Massachusetts, for the 
harbor of Boston, and he seasonably oiïered to take charge 
of the steamship "United States," which was approaching 
the harbor on a voyage from Havana, and was the first pilot 
to tender his services, whicli were declined. The "United 
States" is a steam vessel of 1,180 tons, ownedin Boston, and 
subject to the navigation laws of the United States, and was 
sailing under a register. The master, mate and engineer had 
been duly licensed by the board of inspeotors, and the master 
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was also commissioned by the same board as a firat-clasa 
pilot, "as appears from the certificate, of which a copy, 'C,' is 
annexed." The certificate I will give presently. The vessel 
was fitted, equipped and used as a passenger steamship be- 
tween Boston and Havana; carried passengers on this voy-' 
âge; was under the charge of her said master; and was by 
him piloted into the harbor of Boston. 

By the law of Massachusetts, Statutes of 1862, c. 176, 
schedule, clauses 4, 5 and 10, the "United States" would be 
liable for pilotage, unless relieved by clause 15. The America, 
1 Lowell, 176. Clause 15 is as follows: "Ail passenger 
steam vessels regulated by the laws of the United States, 
and carrying a pilot commissioned by United States commis- 
sioners, are exempt from the compulsory payment of pilotage." 
When this statute was passed the act of Congress of August 30» 
1852, (10 St. at Large, 51,) regulating steam vessels which 
carried passengers, was in force. By section 9, clauses 7 and 9, 
of that act, the boards of inspectors of steamboats were re- 
quired, within their several jurisdictions, to examine into the 
character and qualifications of any person who should claim 
to be a skilful pilot, and should offer himself for a lieense, 
and, if they found him compétent, to grant him a certificate 
licensing him as a pilot of such vessels for one year, within 
the limits prescribed in the certificate. Clause 10 imposes a 
penalty on persons acting as pilots of such steam vessels 
without a lieense from the inspectors. Many able lawyers 
were of opinion that this statute was intended to require ail 
local pilots to be licensed by the inspectors of the United 
States, See The Panama, 1 Deady, 27, and the dissenting 
opinion in Steamship Co. v. Joliffe, infra. It is possible that 
the législature of Massachusetts may hâve had this belief, 
but the suprême court decided in 1864 that pilots of harbors 
were not within the statute, and that, therefore, the state 
laws as to such pilots remained in force. Steamship Co. v. 
Jolife, 2 Wall. 450. 

After this décision was given an act of congresa was passed 
requiring ail American steam vessels, whether carrying pasv 
Bengers or not, excepting public ships of the United States, to 



JOSLYN V. NICKEBSON. 135 

be under the control of one of thèse licensed pilots when un- 
der way, except upon the high seas. Stat. July 25, 1866, 14 St. 
at Large, 228. This statute bas been modified, and the employ- 
ment of such a pilot is now compulsory only upon coasting 
steam vessels not sailing under a register. Eev. St. § 4401 ; 
Murray v. Clark, 4 Daly, 468, affirmed, 58 N. Y. 684. This 
vessel, therefore, was not bound to carry such à pilotj and 
was bound by any law of Massachusetts which might require 
her to take a local pilot. Eev. St. § 4444. 

The district court decided that the "United States" was carry- 
ing a pilot, within the exemption of the Massachusetts law. 

A doubt bas been raised for the first time in this court 
whether the certificate of the master licenses him to act as 
pilot. The statuts permits one license to be granted to a 
master. or mate to act as a pilot, and requires that it should 
"state on its face that he is authorized to act in such double 
capacity." Eev. St. § 4443. The agreement of the parties 
finds that Captain Hedge was thus authorized, but it refers to 
the certificate, and the libellant argues that if his construction 
of that instrument was mistaken he is not bound by his ad- 
mission of a matter of law. I bave procured a copy of the 
certificate, distinguishing what is printed or engraved and 
what written. It is as follows, the part in Italics being writ- 
ten and the remainder engraved : 

"This is to certify that Daniel Hedge has given satis- 
factory évidence to the undersigned local inspectors of steam 
vessels for the District of Boston, Mass., that he is a skilful 
master of steam vessels, and can be entrusted to perform 
suchduties upon the waters of the Atlantic Coast; also, to act 
as First Class Pilot hetween Boston and Halifax, P. E. I., and^ 
Havana, Cuba, and interinediate po7-ts; and he is hereby 
licensed to act as such master on steam vessels for the term 
of one year from this date. Given under our hands this 
twenty-second day of January, 1879. 

"Andreio Bnrnham, 

"Inspecter of HuUs. 
''Andrew J. Savage, 

"Inspecter of Boilers." 
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If this paper is constrned strictl}', like a license to enter 
upon the land of another, the part whicli grants the license 
grants it only to Hedge as master. It would seem, however, 
from the appearance of the paper that it is a form of Hcense 
for a master, having no space to add "and pilot,"' and froin 
thé fact being certified that Hedge can be entrufied to aet as 
pilot within certain defined limits, and from the stipulation of 
the parties, I hâve no douht it was intended, and in constru- 
ing such an instrument as this I may hold that the iatent 
is su£&ciently expressed, that the master is licensed to act in 
the double capacity of master and pilot. Otherwise, the 
examination of évidence conccrning bis sldll and competency 
as a pilot, and the judgment carefnlly written into the docu- 
ment that his évidence proves his qualifications so to act, are 
senseless and void. 

It is admitted that the inspectors of steamboats are the 
United States commissioners referred to in the pilotage act of 
Massachusetts. 

If the master was licensed as a pilot between Boston and 
Havana, the vessel was apparently exempted from paying 
the local charges. The libellant meets this defence by two 
arguments : 

1. That the inspectors of the United States bave nà lawful 
authority to grant licenses excepting for coastwise service, 
that being the only kind of service in which pilots so licensed 
must be taken. The law does not seem to be so. I hâve 
looked through the various statutes now represented by title 
52 of the Eevised Statutes, and through that title, and fuul 
provisions in the same gênerai language for inspeeti-jg the 
huUs and boilers of steam vessels, and for examining and 
'certifying their masters, mates, engmeers and pilots. There 
is nothing to distiuguish pilots from masters, mates and en- 
gineers, and there is no law that I know of requiring a vessel 
to hâve a master or mate; but when thèse offieers are em- 
ployed they must be licensed. There seems to be no connec- 
tion between the necessity for employing thèse persons and 
the necessity for their being licensed if they are employed. 
Nor can the words of the statute be limited to coasting ves- 
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sels. By Rev. St. title 52, § 4399, every vessel propelled iu 
whole or in part by steam is a steam vessel within the mean- 
ing of that title. By section 4438 the inspectors shall license 
and classify the masters, chief mates, engineers and pilots of 
ail steam vessels. This is the law; and its practical con- 
struction by the persons interested has always been gênerai, 
and I see not how any other could be given. 

It is to be added that tliere was no compulsory pilotage 
under the act of congress of 1853; and, therefore, the con- 
struction contended for deprives that statute of ail force. 

2. A second reply made by the libellant to the asserted 
exemption is that the statute of Massachusetts, when speak- 
ing of a licensed pilot, must be taken to mean one who is 
licensed to do the very act of pilotage which the local pilot 
offers to perform; and that, by the décision in Steainshlp Co. 
v.Jolife,2 Wall. 450, a pilot suchas wasonboard the "United 
States" is only licensed for the high seas. There is mucli 
force in this argument. The answer to it is substantially the 
same which was given to the first point. Under the act of 
1852, as construed, pilots were in reality licensed for the high 
seas; but they were the only pilots in existence to whom the 
Massachusetts act could apply. Therefore, if that act did 
not refer to pilots of tliis sort, it was without meaning and 
exempted no one. Whatever may hâve been the view of the 
législature as to the scope of the act of congress of 1852, it 
was to meet that act, and to exempt such pilots as wore 
licensed in accordance with its provisions, that clause 15 was 
framed. While, therefore, it is entirely compétent for the 
législature of the state to subject this class of foreign-going 
American merchaut ships to this charge, I am of opinion 
that they hâve not as yet seen fit to do so, when a pilot 
licensed by the inspectors of the United States for the voyage 
actually performed is on board and lias charge of the navi- 
gation. 

For thèse reasons the decree of the district court ia 
affirmed. 
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TiNKBB V. WlLBEB EUBBKA MoWER & ReAPER MaNUFAOTDE- 

iNG Company. 
(Circuit Court, S. D. New York. January 20, 1880.) 

Invention — Spécification — Dhawisq. — In a suit upon a patent a draw- 
ing can be looked at, if necessary in order to explain an ambiguous or 
doubtful specitlcation, but cannot be made to supply tlie entiie want of 
any part of a spécification or claim. 

Same — Patent. — Altliough a patent gives an exclusive right to the pat- 
ented invention for ail uses to wUlch it could be put, whetlier contem- 
plated by tlie inventer or subscquently discovered, still the invention 
must, in some way, be covered by the patent before such exclusive right 
can be acquired. 

Wheeler, J. This suit is founded upon the second claim 
of Letters Patent No. 51,364, dated December 5, 1865, 
granted to John B. Tinker, for an improvement in mowing 
machines. Among other defences the défendant dénies in- 
fringement. Both the orator's and the defendant's machines 
are operate.''. by direct draft, and hâve finger bars resting in 
shoes, hinged backward to other parts at each end, which are 
carried by rollers, and alternately run in the standing grass. 
They are placed forward of the shoes, and roU down the stand- 
ing grass in their paths, and thereby prevent tangling, which 
■would occur and be detrimental, if the grass should be divided 
towards the bottom, for them to pass through. One question 
is whether the plaintilï's patent covers a rolier so placed. The 
ouly part of the spécification describing them, or in any way 
referring to their location, after referring to the shoes, says : 
"The shoes also carry rollers, 'F,' in front of the finger bar, 
which run upon the ground and sustain the weight of the 
finger bar." In other parts it describes the finger bar and 
cutters as arranged to do their work wholly between the driv- 
ing wheels, or the courses of their tracks. The drawing shows 
the rollers, not only in front of the finger bar, but forward of 
the shoes. 

The second claim is for "the combination of the carrying- 
roUers, 'F', with the hinged and extended shoes, 'E', arranged 
and located substantially as hercin descrilied." The arrange- 
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ioent and location of the rollers and shoes referred to in tlie 
claim could only be plaoing the rollers in front of the finger 
bar, and the rollers and shoes within the courses of the 
wheels so as to oarry the finger bar there, and could not hâve 
referred to placing the rollers in advauce of the shoes. They 
were the arrangement and location therein described, and the 
location of the rollers in advance of the shoes was not therein 
described. The drawing could and should be looked at, if 
necessary, in order to explain an ambiguous or doubtful spéc- 
ification, and to make the invention capable of being under- 
stood and used. Curtis on Pat. § 262. Hogg \. Emerson, 6 
How. 437. But it cannot supply an entire want of any part 
of a spécification or claim in a suit upon a patent, although 
it might aiïord ground for a reissue covering the part shown 
by it. U. S. Eev. St.'§ 4916. That the specfication was not 
intended to cover rollers wholly in advance of the shoes to roU 
down the grass in their tracks, is évident from the fact that 
no mention is made of that purpose, nor of doing away with a 
projection of the shoes ahead of the rollers, which had some- 
times been used to divide the grass, nor of a broad tread to 
the wheels, or anyother arrangement calculated to roU down 
the grass. Thèse things are not referred to in any supposi- 
tion that it was necessary for the inventer to specify ail the 
uses to which his invention could be put in order to cover 
them, but for the purpose of ascertaining what invention was 
in fact specified and covered for any use. There is no doubt 
but that, as argued for the orator, the patent would give an 
exclusive right to the patented invention for ail uses to which 
it could be put, whether contemplated by the inventor, or 
discovered by himself or others afterwards. Roberts v. Ryer, 
91 U. S. 150. But the invention must in some way be covered 
by the patent before he can acquire an exclusive right to it 
for any purpose. 

Although Tinker constructed rt^ers in advance of the shoes 
so they would roU down the grass, and without anything be- 
fore them that would divide the grass and prevent it being 
rolled, he does not appear to hâve apprehended what their 
utility would be in prcventing tangling of tlie grass over the 
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parts of the machine next to the grass left uncut to their 
hindrance, nor to hâve ohtained a patent for that device. The 
use of such rollers is what the orator complains of, but the 
patent she owns does net appear to cover them, therefore the 
défendant does not appear to infringe her patent as it was 
grauted. Decree dismissing bill. 



CboweIjL p. NathanieIj E. Hablow. 

Ceowell ». George Haelow. 

(Oireuît Court, D. Massoehusett». January 17, 1S80.) 

Ln'vestion — IMPEOVBD Phocess OF CuBiNo FisH. — An improvement In 
ihe process of curing flsh by the removal of the mucous membrane 
is patentable, when it was not formerly knowu that such membrane was 
injurious to the keeping quality of the fish. 

Thèse causes were tried together, it being agreed that the 
facts -were precisely alike in both. 

John Atwood obtained a patent, No. 90,334, May 25, 1869, 
for an improved process of curing and putting up fish. Ile 
declared in his spécification that the cause of the offensive 
odor of fish cured in the ordinary way was the mucous mem- 
brane between the skin and the flesh, which when dried and 
afterwards moistened became slimy and offensive. His new 
method was thus described: "When the fish is fresh, I take 
ont the principal bones and fins, the fish remaining whole or 
split in halves. When partially dried and cured with sait I 
remove the skin, and with it the entire mucous membrane, 
the cause of the offensive odor of sait fish. I then pack in 
tight wood boxes, of convenient size, for instance from ten to 
one hundred pound boxes." He claims: "The method or 
process for curing and putting ap fish substantially as de- 
scribed." It was explained that the method was particularly 
applicable to cod and liaJdock. 
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From the évidence and the stipulations of the parties, it 
appeared that the patent was now owned by the plaintiff ; that 
the method of Atwood had been described to the défendants, 
and that they had taken licenses from the plaintiff, which 
both parties understood to be for the term of one year, -which 
had expired before the bills were filed. At the hearing, it 
was suggested by the défendants that the licenses might be 
construed to run for the whole life of the patent, but the 
answer had not taken this defence. There was évidence 
tending to show novelty, utility and infringement. The point 
argued was, whether there was invention to support the patent. 

Chauncey Smith, for complainants. 

George A. King, for défendants. 

LowELL, J. There is so little doubt upon the main issues 
of this case that patentabil'iy has been the only question 
argued. The witnesses on both sides agrée that in practicing 
the important and valuable industry of drying and curing 
cod and haddock for the markets at home and abroad, down 
to the year 1869, the fishermen and others engaged in that 
industry prepared the iish by splitting them, renioving the 
fins and otïal, and taking ont the principal bones, and in that 
state the iish were salted and dried, and presented the appear- 
ance with which we are ail familiar. They fuUy agrée that 
the patented method is a great improvement upon that before 
praeticed. If this method were merely to remove more of 
the bones, or to skin the fish, or both, it would seem to 
i-equire and prove only the exercise and skill in handling the 
fish, and taste in making them attractive. So, the packing 
in boxes is clearly no invention. 

The évidence goes further, and proves that Atwood made a 
discovery; that there is in the fish, to which his invention is 
applicable, what he calls a mucous membrane, and what 
others call an inner skin, or a sort of film, and that the re- 
moval of this memt)rane is not necessarily effected by skin- 
ning the fish, unless attention is given to this inner skin, and 
that the présence of this inner skin is highly injurions to the 
keeping quality of sait fish. It is singular that such a dis- 
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cGvery should be made at this late day, but I hâve no rigbt 
upon this record to deny it. 

After tbis discovery was made, it would probably occur to 
any one interested to apply it in the art of curing fish, and 
tbe mode of application is simply to remove the membrane. 
I see no reason why the person who improves the art of cur- 
ing fish by remoYing a part of the animal not before known 
to be injurions, but in -reality so, should not hâve a patent 
for it. It ia gratifying to know that the patentée is the per- 
son who made the discovery; but, in the absence of a theft, 
the one who communicates the fact to the public, and shows 
its application, would be, I should suppose, an inventor — at 
least nnder the older décisions — and, a fortiori, the discoverer 
of the fact. If the fact itself were well known, there might 
be no invention. For instance, to cure hams by salting and 
smoking would not sustain a patent if the virtues of sait and 
smoke were well known, and had been applied in analogous 
arts. It would not be invention to sait a fish more or léss 
thoroTighly. But a patent might properly be granted for 
curing fish with a substance which had never before been 
used for any similar purpose, and which would effect the old 
resuit of curing the fish in a better or cheaper way, of which 
last fact the infringement would be sufficient évidence. I 
am unable to distinguish between adding and taking away, 
if the resuit is to improve the art. 

Decree fnr the complainant. 



Geeen V. Gordon and others. 

[Circuit Court D. Massachusetts. Januarr 30, 1S80.) 

Trustées — Action at Law upon an Agrekment to Account. — Trus- 
tées cannot be charge 1 in a<i>iu:nps''t or trover with the "e;irnings" of an 
estate for a specitic perlod, underan agreeineiit fo account for the same 

This was an action of contract, to which the défendants 
demurred. 

The plaintifï was bénéficiai legatee of tlie inpome of the 
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residue of the large estate of her aunt, the late Sylvia Ann 
Howland, of New Bedford, after the payment of many lega- 
cies and the establishment of several smaller trusts. This 
residue was devised to trustées who were to pay the net in- 
come to the plaintifï during her ],ife, and at her death to 
divide the principal among ail the lineal descendants, then 
living, of Gideon Howland, the grandfather of the testratrix. 
The défendants are the trustées. 

The settlement of the estate of the testatrix was delayed by 
litigation for several years; and in 1870 a compromise was 
agreed to by ail the persons directly interested in the estate, 
and was conôrmed by the suprême judicial court of Massa- 
chusetts, by which the amount to be paid the legatees, other 
than the plaintiff, was fixed, and the défendants, as trustées, 
were to take the assets after the payment of thèse legacies, 
and the debts and charges of administration, and divide said 
residual portion into two parts : first, the earnings of the 
estate since the death of Sylvia Ann Howland; and second, 
the remainder of said residue. The agreement then pro- 
ceeded : "And said trustées shall, under the provisions of the 
trust, account for said first part to said Hetty H. Green and 
her légal représentatives ; and said second part shall consti- 
tute the principal of the trust fund, to be retained and kept 
by them as trustées, under the provisions of said will and 
codicil." By a supplemental agreement between the plaintifï 
and the défendants it was explained that "earnings," in the 
former agreement, should mean earnings less interest on the 
legacies. 

Thèse agreements, for a breach of which this action was 
brought, are printed in the report of Manlell v. Green, 108 
Mass. 277. The plaintiff's action was for certain dividends 
of stock, amounting to a very considérable sum, received by 
the défendants from the administrators, which the plaintiff 
insisted should be given to her as "earnings," and which the 
défendants considered to belong to capital. 

A bill in equity to settle this question had remained dor-, 
mant for some years for want of parties. See Gordon v. 
Green, 113 Mass. 259. 
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The demurrer raised the question whether an action at law 
could be maintained upon the agreement and supplément. 

C. W. Clifford, for plaintiff. 

T. M. Stetson, for défendants. 

LowELL, J. This case reverses the usual relative positions 
of law and equity. It is brought at law because the remedy 
in equity has been found inconvénient. 

I hâve no donbt that there is power somewhere to settle the 
plaintiff's income at some time before her death, which will 
at once relieve her from occasion for income, and ascertain 
who are the remainder-men ; nor hâve I any belief that the 
suprême judicial court intended, by their intimation in Green 
v. Gordon, 113 Mass. 259, to require impossibilities. 

I do not, however, understand that, by the settlement, the 
trustées promised to pay over the value of the earnings, so 
that they can be charged as assumpsit or trover with that 
value. They agreed to account as trustées; that is to say, in 
a court of equity, where questions of part performance, com- 
pensation to the trustées, costs, interest on what they should 
hâve paid, etc., can be determined and adjusted with a due 
regard to the équitable rights of ail parties. Their agreement 
is that they will, "under the provisions of the trust, account;" 
and by référence to thèse provisions it will be found that they 
hâve a discrétion as to times of payment. I do not, of courge, 
mean to say that they could withhold it for years ; but they 
may exercise a discrétion on the subject. In short, I look 
upon the agreement as a sort of codicil, settling how the cor- 
pus of the trust should be ascertained; varying, perhaps, the 
rights of the parties, but not the remedy for a breach of trust, 
and not intended to impose a personal légal obligation to pay, 
instead of an équitable duty to account. 

Demurrer sustained. 
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Hebbman V. Beep Slough Manufaotueing, etc., Co. 
and others. 

{Circuit Court, W. D. Wiseonsin. .) 

Navigable Steeam — Usk as a Public Highway — Obstrctctions to 
Stbamboat Navigation. — Where a river lies wliolly witliin tlie terri- 
tory of a single state, and certain piers and booms liave been ereeted in 
that river by a private corporation, under the autliority of tlie législa- 
ture of that state, such piers and booms will not be abated by a court of 
equity, at the instance of a private individual, as a nuisance, althougk 
they obstruot the steamboat navigation of the river, and such corpora- 
tion bas exceeded its powers in the érection of the same. 

Same — Injukction — AcTioH AT Law. — In such a case, where the interests 
involved are very large, and the improvements complained of hâve been 
ereeted under color of législative authority, and hâve been used in facil- 
itating an important branch of commerce, and hâve been acquiesced in 
for a long time, a court of equity will not interfère by perpétuai injunc- 
tion until the riglit of the party complaining lias been established at law, 
and it appears that no adéquate compensation can be afEorded in dam- 
ages. 

Same — Chippewa Kivee — Transpobtation of Logs. — The use of the 
Cliippewa river by the public as a higliway for the transportation of logs 
and liimber is a right common to ail, recognized and pi'otected by the 
municipal law ; and such right must continue so long as the public hâve 
any need of its exercise, unless changed or abrogated by the législature 
of the state or by congrcss. 

BuNN, J. This action is brought by the plaintiff, a résident 
of Minnesota, and the proprietor of certain steamboats en- 
gaged in the navigation of the Chippewa river in Wiseonsin, 
against the défendants, two corporations existing under the 
laws of Wiseonsin, to restrain and prohibit them from running 
loose logs in the Chippewa river, and to compel them to 
remove therefrom certain piers, booms and dama, placed 
therein by the défendants, to aid and facilitate the running, 
driving and storing of logs, on the ground that such piers, 
booms and dams, and the running and driving of logs in said 
river, constitute an obstruction to navigation, and are there- 
fore a nuisance which ought to be abated and perpetually 
enjoined by the decree of this court. 

The case was heard upon a gênerai demurrer filed by the 
défendants to the plaintiiï's bill of complaint. 

V. 1,110.3— 10 
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The allégations of the bill are quite voluminous, a great 
many facts being alleged which go to show that the improve- 
ments placed in the Chippewa river by the défendants, and 
the running of loose logs therein by them, materially inter- 
fère with the running of rafts of lumber, the running of ferry 
boats across the stream which carry the United States mail, 
and also with improvements of the river which are being 
made and in contemplation of being made by the government 
of the United States, as well as with argicultural and manu- 
facturing interests of the people along the river. But as the 
plaintiff does not connect himself in any way with any of 
thèse several interests, or show that the alleged obstruction 
to thèse interests especially affect him, it would seem that 
thèse allégations, which take up so mueh room in the bill, are 
surplusage and quite immaterial to the plaintiff's case. 

The allégations which are essential to a proper understand- 
ing of the case are in substance as follows : 

That the Chippewa river, for 100 miles above its mouth, is 
a navigable highway and water of the United States, leading 
into the Mississippi river, and an avenue of commerce be- 
tween the state of Wisconsin and other states of the Union, 
for conveying, by ascending navigation, the products of other 
states and countries, with boats and barges, and for convey- 
ing the products of this state, by descending navigation, with 
boats, rafts, etc., to markets outside of the state; and that 
the said river has been so used for the past 30 years, and bas 
been reeognized by the Congress of the United States as a pub- 
lic highway and navigable stream. 

That appropriations were made by Congress in 1874 and 
1875, for the purpose of making examinations and survey of 
the stream. That such surveys were made and approved by 
the United States, and public improvements on the river hâve 
been begun. 

That the plaintiff for twelve years has been engaged in 
steamboating on said river between its mouth and the city of 
Eau Claire, at the head of navigation. 

That the défendant, the Beef Slough Manufacturing, Boom- 
ing, Log Driving and Transportation Company, is a joint 
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stock corporation, organized in the year 1867, under chapter 
73 of the Kevised Statutes of Wisconsin, for the declared pur- 
pose of driving and booming logs, manufacturing lumber, 
doors, etc., on and at the head of Beef Slough, on the Chip- 
pewa river. 

That before 1870 the said défendant company constructed 
in said river, and on Beef Slough, whioh is one of the chan- 
nels of the river, without any lawful anthority, a number of 
piers of wood and stone of great size and strength, and con- 
nected the same by booms placed in the river, in such a man- 
ner as to cause a considérable obstruction to the navigation 
of the river, and so as to divert, to some extent, the waters 
from the main channel into said Beef Slough ; that afterwards, 
in the year 1870, the législature of Wisconsin passed an act 
entitled "An act to define certain rights and duties of the 
Beef Slough Manufacturing, Booming, Log Driving and Trans- 
portation Company," known as chapter 299 of the Private 
and Local Laws of 1870, by "which the state attempted to 
authorize the said company to maintain the said piers and 
booms constructed for the purpoâe of turning loose logs float- 
ing in said river into Beef Slough, and to constructand main- 
tain in Beef Slough, and upon the land owned and leased by 
said company, such piers, dams and booms as might be 
neeeSsary to confine the water of said slough to its proper 
channel, and to secure the logs running into the same : provided, 
that no booms, dams or piers should be constructed which 
should prevent the free and unobstructed passage by boats 
througb Beef Slough, or from Beef Slough into Perrin Slough, 
so called; and provided further, if within 18 months from the. 
passage of said act good and suflBcient provisions were not made 
for the free and unobstructed passage aforesaid, then the privi- 
lèges granted by said act should cease ; and the said company 
were required to pave and stone the bed of said Beef Slough 
at or near its connection with said Chippewa river, for the 
purpose of mainttiining the level of said bed and preventing 
an excess of the volume ot water flowing over the same. And 
whereby it was provided that said company should bave the 
exclusive privilège of driving and booming ail logs, timbers. 
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railroad ties and fence posts which might run into Beef 
Slough, until the same should hâve been delivered to the 
owners thereof below the main raftmg boom of said company, 
wMch was situated near the mouth of said Beef Slough ; and 
whereby it was provided that said company should hâve the 
right to charge for driving from their booms, at or near the 
head of said slough in the Chippewa river, and for booming 
and delivering, as aforesaid, such logs, timber, railroad ties 
and fence post, at certain specified rates. 

That the said Beef Slough is in fact a navigable branch of 
said Chippewa river, and départs from the main channel 
about 18 miles above the outlet of said slough into the Mis- 
sissippi river, flowing into the latter river about nine miles 
below the mouth of the main Chippewa, and is, in its 
greater portion, navigable for beats, barges and rafts, and 
a considérable portion thereof was so advantageously used 
before the imlawful obstruction thereof by said défendant; 
that, at ail times prior to the obstruction of the same by said 
défendant, the main and natural channel of said river flowed 
to the south of said Beef Islànd, and the same was the prin- 
cipal navigable channel of said river prior thereto, and such 
channel was known and called by the name of the river. 

That upon the north side of said Beef Island there is a 
channel known as Horse Slough, which is of greater length 
and more circuitous than the river aforesaid, and which, prior 
to said obstructions being placed in the main river, while pos- 
sible to be navigated in seasons of high water, was not com- 
monly employed in navigation by either steamboats or rafts. 
■ That the défendants, with the intent and design to obstruct 
the navigation of said slough and river, and le secure the 
gains and profits of toUs, hâve, without any authority of law, 
«rected, since 1870, large wood and stone piers in addition to 
those already in said slough, and in the main river at and 
near the headof said slough, and also above said Beef Slough 
at Eound Hill, and near the head of Horse Slough in said 
river, and hâve constracted piers and booms in connection 
■therewith in such manner as to hâve entirely blocked up and 
obstructed the original and natural navigable channel of said 
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river, and also Beef Slough, to such an extent as to hâve en- 
tirely prevented the passage of steamboats, barges and rafts 
therein, and hâve, by such works, since the year 1874, tumed 
the water of said river not deflected into Beef Slough, for the 
purposes of their private business, as hereinbefore stated, 
into the said Horse Slough channel, so that no other channel 
remains open to ascending or descending navigation, and 
thereby they hâve greatly obstructed and impeded the free and 
natural navigation of said river for boats, barges, rafts and 
other water craf t, and hâve made such navigation much more 
circuitous, diiScult and expensive, and hâve renderedit neces- 
sary to construct additional and spécial jetties or dams in 
order to improve the navigation of said Horse Slough, and 
hâve deflected a part of the natural flow of water from the 
Chippewa river into said Beef Slough, and thereby injuriously 
diminished the natural volume and force of the current 
thereof, so that the same is much less capable of supporting 
the navigable boats and rafts therein, and less able to remove 
by natural action the sand bars formed at the mouth of the 
river and along its course ; and by their said piers and booms 
bave tumed ail logs, timber, railroad ties and fence posts 
floating in said river into said Beef Slough, and so provided 
and adapted the same that ail such logs, timber, railroad ties 
and fence posts must necessarily be turned into said Beef 
Slough, and thereby hâve taken possession thereof, and in the 
future, unless restrained by the court, -^ill continue so to 
take possession of and foi'ce the same into said Beef Slough, 
and there assume sole control of further driving the same 
until they shall reach the outlet into the Mississippi river.- 
And hâve erected and constructed in said Beef Slough other 
piers, booms and dams in sucn manuer that they hâve taken 
exclusive possession thereof, and entirely prevented any nav- 
igation or use thereof by the public, including the plaintiff, 
by boats, barges, steamboats or otherwise, and give out and 
threaten that they will henceforward continue so to do. 

That in the year 1869 or 1870 the défendant, the Beef 
Slough Company, without any authority of law, entered upon 
the business of cutting, in the winter season, upon lands sit- 
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uated upon the head waters of the Chippewa river, pine logs 
and timber, and casting them upon the waters of said river 
to be floated by force of the current, during spring and early 
Bummer, down the said river, for the distance of about 150 
miles, to the booms of said company at Beef Slough. That 
in the beginning the number of logs so eut and cast upon said 
^¥ater^ was comparatively small, but the said company hâve 
since, in combination with the other défendants to this bill, 
continually increased the extent of such business and the 
quantity of logs so cast upon said waters, and with each suc- 
cessive year increased the obstructions and dangers to navi- 
gation. 

That subsequently said Beef Slough Company eomoined 
with the Mississippi Eiver Logging Company, and greatly 
increased the said business of cutting and iloating logs upon 
said river, and greatly augmented the said obstructions to 
navigation. 

That for the purpose of securmg some colorable right to 
such opérations the défendant, the Chippewa Eiver Improve- 
nient and Log Driving Company, was organized by articles 
dated the first day of February, A. D. 1876, for the purpose of 
driving and transporting logs and timber from tlie upper 
waters of the Chippewa and tributaries to and into Beef 
Slough, and to improve said Chippewa river and its tributa- 
ries, by constructing dams and piers, booms, levées, dykes,. 
cut-offs and such other structures, in such other streams as 
may be deemed necessary to insure or increase the facility of 
such streams for the running, Iloating or driving of loga or 
timber, with power to charge and receive a reasonable sum by 
way of compensation on the logs or timber so run or floated. 

That since the date of the said articles the three corpora- 
tions aforesaid had united to injure and destroy the navigation 
of said river, and hâve largely increased their opérations 
aforesaid, so that during the year 1877 the said défendants 
did, directly and indirectly, cast upon and cause to float down 
the said river to Beef Slough about 200,000,000 feet, board 
measure, of pine logs, being about 1,000,000 of such logs in 
number. And the said défendants, combiiiiiig, give out and 
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threaten that tliey will henceforth continue to inerease their 
Baid opérations, and wil], year after year, eut and cast upon 
said river, to be floated down from the upper waters thereof to 
Beef Slough, still greater numbers and quantities of such 
pine logs. 

That the effect of such acts and business of the défendants 
has been and will be to render the navigation of said river, 
-during those portions of the year when navigation from natu- 
ral causes is the best, exceedingly difficult, dangerous and 
expensive. 

That the course of the opérations of the said défendant has 
been and will be to cover the surface of said stream with logs 
floating down the same in great masses, so that the entire 
«hannel of the river has been, and will hereafter be, occupied 
by them during the period of several weeks in the spring 
months, and for many weeks during the rise of the water in 
summer. And such logs hâve been and will be left, wliolly 
unguided, to run as the course of the current directe, and 
generally to float with the rapid motion, and by reason of the 
numbers in wliich they hâve hitherto been placed in said 
river, they hâve a force much superior to that of single logs, 
and Bufficient to crowd out to one side floating vessels with 
which they corne in contact, by reason of wbich it has hitherto 
happened, and must happen in the future, that the steam- 
boats of the plaintifï hâve been much impeded and much 
delayed in navigation by day, hâve been oftentimes broken and 
seriously damaged in their wheels, and hâve been compelled 
to entirely suspend their course by night, and tie up to the bank 
to escape the dangers threatened by such running logs; and 
the amount of navigation has been greatly diminished, and 
must heareafter continue to diminish until the samo shall 
cease, unless the use of such river fojr such purposes be 
restrained. 

That the floating of logs as aforesaid on said river has 
caused great and permanent injury to the navigability of the 
stream, by striking against and breaking down the banks 
thereof, and thereby widening the river in some places, and 
making it shallow and less navigable. 
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That the plaintiff has often been compelled to suspend, for 
a considérable number of hours at a time, the running of his 
beats, especially by night, in conséquence of tlie danger from 
running logs, imposing large expeuse upon him; and on 
différent occasions the rudders, wheels, log chains and guards 
of his boats hâve been broken and rendered unserviceable in 
conséquence of said logs running in said river. That twice 
the plaintiff's barges hâve been sunk by reason of the running 
logs, and that damages hâve in varions ways been inflicted 
upon him, exceeding in amount the sum of $6,000. Tliat said 
défendants hâve, during the spring of 1878, made a boom at 
the head of Beef Island which extends across the main and 
only practicable ohannel of the said Chippewa river in such 
a manner that no boats can safely pass up or down the said 
river unless said boom be opened or taken away. 

That the ostensible purpose thereof is to turn floating logs 
into Beef Slough. but the same is unnecessary for such 
purpose, but the real object and efïect of the same is to 
divert a larger volume of said water into said slough, and the 
efïect of such boom will be to divert the waters to a great 
extent into Beef Slough, so as to practically destroy steam- 
boat navigation on said river, and also to form a sand bar 
across the main channel of said river and efifectually block up 
the same against the passage of boats. And the said défend- 
ants bave constructed 10 or 12 sheer booms in said river in 
such manner as to endanger the passage of steamboats, the 
same projeoting far into the stream, and kept without a light 
or any man upon them, whereby the hulls of steamboats 
ascending said river are in great danger of being struck and 
punctured, and boats are often seriously injured and delayed 
in the effort to pass the same; and that at Round Hill the 
défendants hâve buiit a boom, more than a third of a mile in 
length, 80 as to bave entirely eut oiï the former channel at 
that point and to cause the same to fiU with earth and sand, 
and m extension thereof bave built a sheer boom of such 
length that the same can be extended entirely across the 
river; and in entire disregard of the rights of the plaintiS 
the said défendants frequently carry and extend the same so 
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as to leave but a single, narrow, dericient, and dangerous 
passage between said boom and the opposite bank. 

Tint the défendant the Chippewa liiver Improvement and 
Log DriTing Company, aided and abetted by the défendant, 
tlie Boef Slough Company, hâve, during the suramer of 1878, 
conslructed on the Chippewa river, at Little Falls, a large 
dam, entirely across the said river, 16 feet in heiglit, at a 
point where, by reason of the low surface of the country 
above, on the banks of said river, such dam will cause a very 
wide overfiow and backset of the water. 

That said dam bas been constructed solely for the purpose 
of gathering a réservoir or supply of water sufficient to fioat 
the logs of said défendants at any season of the year, when 
the volume of . water in said river would not naturally be 
sufficient in ita ordinary flow, and that said défendants give 
out and threaten that they will, at any tirae in the year, 
when they désire for the convenience of their log driving, 
entirely shut said dam and stop the flow of water in said 
river until the said dam sball be fiUed, and will then let it oflf 
in such quantities as shall be convenient to them to drive logs 
therewith. That for such purposes the said dam is con- 
structed with 32 gâtes, to enable the défendants to regulate 
the cscape of water for thoir convenience. That wheu the 
same is closed there is not water enough left in the Chippewa, 
below Eau Claire, to enable steamboats or bargos to be 
employed. That on October 29, 1878, said défendant, the 
Chippewa River Improvement Company, without any previous 
notice, closed their said dam and kept the same closed for a 
period of seven days, and thereby two steamboats of the 
plaintiff, which were then in said river, were lett without 
sufficient water to navigate upon, and ran aground and were 
injured, and were compelled to suspend their regular trips 
for a period of seven days, to the great damage of the plain- 
tiff. And again, on the eighth of November, the défendant 
again closed said dam and shut of the water for five days, 
with similar effect, and by means of said stoppages plaintiS 
sufïered $1,000 damage. And the défendants give out and 
threaten that they will heroafter contirme to stop the wat"" 
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of said river to suit their convenience, from five to eight days 
at a time. 

And the plaintiff prays that the défendants be perpetually 
enjoined from the running of loose logs in the river, and that 
the court w U adjudge such piers, booms and dams to be a 
nuisance, and that the same be abated, and that the défend- 
ants be required to remove the same and restore the said 
river and slough to their original condition. 

The demurrer raises the question whether, upon the facts 
alleged, the court can make a decree granting the relief prayed 
for. 

We think it cannot. 

1. The bill of complaint seems to be framed upon the 
theory that the Chippewa river being navigable for steam- 
boats as well as for the purpose of floating saw logs to 
market, there is something peculiar and sacred under the 
constitution and laws of the United States and the state of 
Wisconsin, about steamboat navigation, that should give it 
the préférence over and entitle it to the protection of the law 
against this other form of commercial enterprise. And no 
doubt if congress, by virtue of the commerce clause in the 
constitution, should at any time assume législative jurisdic- 
tion and control of the navigation of the Chippewa river, as 
it may at any time do, that body could subordinate the log- 
ging interest to that of steamboat navigation, or might pro- 
hibit the use of the stream for such purpose altogether. Un- 
der the authority to regulate commerce its power is superme, 
whenover it shall see fit to exercise it. But until congress 
assumes to control the commerce of the river, I take it to be 
clear law that, as to those streams that lie wholly within the 
territory of a state, though approachable by other streams 
from other states, as in this case from the Mississippi river, 
that the state within whose boundaries such river lies may leg- 
islate in référence to its commercial use as a public highway ; 
and such has been the uniform practioe throughout the eoun- 
try. This doctrine was first settled by the suprême court in 
the case of Wilson v. The Blàckbird Creek Marsh Co. 2 Pet. 
245-250. 



HEFKMAN V. BEEF SLOUGH MANUF'g. CO. 155 

The législature of Delaware had passed an act authorizing 
that Company to construct a dam across Blackbird creek, 
■which the company proceeded to construct. The défendant, 
being the owner of a sloop regularly enrolled and licensed 
under the laws of the United States, broke and injured the 
dam. The company brought suit for the injury. The de- 
fendant set up as a defence those facts, and that the creek -was 
a public navigable stream under the lawa of the United States, 
etc. The plaintiff demurred, and the demurrer was sustained 
by the suprême court and court of appeals of Delaware, and 
on appeal by the suprême court of the United States, Chief 
Justice Marshall delivering the opinion. Of course the dam 
was an obstruction to navigation, but it was authorized by the 
législature of the state, and such législation was held not to 
be répugnant to the constitutional power of congress over the 
subject, so long as congress had never chosen to exercise that 
power. 

Again, the same doctrine was affirmed in Gilman v. Phtla- 
delphia, 3 Wall. 713, a very instructive case. And, still later, 
in Pound v. Turck, 95 U. S. 459, which was a case that went 
up from this district, and arose out of the construction of a 
dam across the Chippewa river. Pound, Halbert & Co., 
under the authority of the législature of Wisconsin, had 
erected a dam across the river. Turck, as assignée of French, 
Léonard & Co., brought an action to recover damages sus- 
tained by the delay and breaking of a raft of lumber caused 
by the obstruction of the dam. There was a verdict for the 
plaintiff, but the cause was reversed in the suprême court, 
following the authority of the two previously adjudged cases 
above cited. 

So far, then, as the obstructions to steamboat navigation 
caused by the booms and piers put in the river by the Beef 
Slough Company at the head of Beef Slough and vicinity are 
authorized by the state législature, they are not a nuisance to 
be abated by a court of equity, even if the plaintiff had shown 
that he has been especially damaged by them, which he has 
not. The use of the river as a common highway is clearly a 
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proper subject for régulation by municipal law, until congress 
âhall assume control of it in the interest of commerce. 

2, Section l,c. 299, Private and Local Laws of 1870, pro- 
vides that "the Beef Slough Manufacturing, Booming, Log 
Driving and Transportation Company are hereby authorized to 
maintain the piers, side, shore, sheer or glancing booms already 
constructed and heretofore used by them on and along the 
Chippe-wa river for the purpose of turning loose logs floating 
therein into Beef Slough, and to construct and maintain in 
Beef Slough, and upon land owned or leased by them, such 
piers, dams and booms as may be necessarj'- to confine the 
water of said slough within its proper channel, and to secure 
the logs running into the same," with the provisos before men- 
tioned, and the provision for paving the mouth of Beef 
Slough, which proviso and requirements the complaint allèges 
hâve not been complied with by the défendant. 

It must be admitted that the authority conferred by the law 
of the state upon the company to enable it to take possession 
of Beef Slough for the purpose of maintainiug, piers, booms 
and dams is very broad. Still it is alleged that the Com- 
pany, in placing such obstructions in the river and in engag- 
ing in the business of cutting and putting logs into the river, 
lias exceeded its eorporate powers, and therefore that such 
obstructions constitute a nuisance, and the défendant ought, 
in equity, to be compelled to remove ail its improvemeiits, 
whether authorized bylaw or not, and be enjoined from run- 
ning any more logs in the river. But it appears to the court, 
on principle and authority, that such is not the proper 
remedy, and that the subject canuot be regulated by injunc- 
tion, or other decree in chancery. AUowitig that the company 
lias exceeded its eorporate powers in putting in the improve- 
ments, and in engaging in the runniug of logs, and lias not 
complied with ail the conditions of the acts of the législature, 
it does not folio w that a court of equity can decree a forfeit- 
ure, for it amounts to nothing less if the prayor of the bill is 
granted, in a collatéral proceeding like this brought by an 
individual. That is rathor a matter between the corporation 
and the power which created it. So long as the state is sat- 
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isfied, and does not interfère either through its législature or 
by a direct proceeding in court to recover penalties, or to 
avoid its charter, it is not for a court of equity to step in at 
the instance of a private individual, déclare the entire im- 
provements a nuisance, cause them to be removed, and enjoin 
acts of whieh he may complain. 

In a case of such magnitude, where the interests involved 
are so vast, and the improvements complained of as obstruc- 
tions to navigation hâve been constructed under color of légis- 
lative authority, and hâve been used in facilitating an impor- 
tant branch of commerce, and acquiesced in so long, a court 
of equity will not interfère by perpétuai injunction until the 
right of the party complaining has been established at law, 
and it appears that no adéquate compensation can be afîorded 
in damages. Burnham v. Kempton, 44 N. H. 78 ; Wason v. 
Sanborn, 45 N. H. 169-172; Ripon v. Hohart, S Mylne & 
Keen, 169-179; Eastman v. Manufacturing Co. 47 N. H. 71; 
Irwin v. Dix/m, 9 How. 10-25; Remington v. Foster, 42 Wis. 
608 ; Weller v. Smeaton, 1 Cox, 102 ; Delaware é Hudson Canal 
Co. V. Lawrence, 2 Hun, 163-168; MoJiawk Bridge Case, 6 
Paige, 554. 

So long as congress does not assume jurisdiction of the 
river to control and direct its commerce, the défendants hâve 
the right to maintain such piers, dams and booms in the 
river, for facilitating the running and securing of loose logs, 
as the state by its législation has authorized, though they 
may constitute a material obstruction to other branches of 
commercial enterprise on the river. And if they, in putting 
in such improvements, bave exceeded their authority, or hâve 
not complied with ail the conditions imposed, that is a mat- 
ter which cannot be inquired into and remedied in a suit of 
this nature by a private individual. 

It is noticeable that the plaintiff does not show, by any allé- 
gations of fact, that he has himself sustained any spécial, 
direct and material damage beyond the public at large, on 
account of the érection and maintenance of the défendants' 
improvements at and in the vicinity of Beef Slough, which 
he ehould do to put him in position to maintain his suit. Ir- 
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win V. Dixon, 9 How. 10-25. AU the spécial injury lie lias 
sustained has been on account of the floating of loose logs in 
the river, and the action of the défendant, the Chippewa 
River Improvement and Log Driving Company, in combina- 
tion with the other défendant, in erecting a dam on said river 
at Little Falls, some 50 to 75 miles above Eau Claire, the 
head of steamboat navigation, by which the défendants hâve 
held back the water to euch an extent, from five to eight days 
at a time, on two différent occasions, as to materially obstruct 
the navigation of the river below Eau Claire, and hinder and 
retard the plaintiff in the running of his boats. 

But if the défendants hâve the légal right to float logs in 
the river, and to dam the river for that purpose, then the 
plaintiff has not set out enough to enable him to maintain a 
bill in equity for a perpétuai injunction. 

That the défendants, in common with the public, hâve the 
right to float logs down the Chippewa and other rivers and 
streams in the lumbering portions of the state seems to me 
incontestable; and if so, then equity will not grant relief 
against the use of the river for such purpose, although the 
right may be so exercised on occasions as to cause damage to 
individuals engaged in other departments of commerce. 
Equity will foUow the law and not go in opposition to it. And 
if there happen, as there may, an abuse of the légal right, 
equity will not interfère to forfeit or crush out the right, but 
will turn the injured party over to his action at law for dam- 
ages. 

This is the only praeticable course; for the manner iu 
which the river shall be used by thèse several interests can- 
not, from the nature of things, be regulated by injunction. 
AU a court of chancery could do, if anything, would be just 
what the plaintiff asks for in this case — enjoin and prohibit 
the use of the river for the purpose of floating logs, the use 
of the improvements placed in the river to faoilitate that 
interest, and compel them to be taken out; which would 
amount to a complète déniai of the right, and the forfeiture 
of an immense property, and a vast commercial interest. Ifc 
cannot by a decree regulate the use of thèse improvements, 
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nor the use of tlie river as a common highway by the pro- 
prietors of thèse différent interests, any better nor so well as 
they are now defined and regulated by the law. 

The Chippewa river is a public highway, and if a person 
should, without authority from the state, and disconnected 
with any purpose of improving or facilitating any branch of 
commerce upon the river, place obstructions in it, perhaps, 
in a suit brought by the proper party, equity would relieve 
against such obstructions to commerce by declaring them a nui- 
sance, and enjoin their use. But the court cannot, by its decree, 
regulate the use of the river by the several classes of persons 
pursuing différent lawf ul branches of commerce and navigation, 
any more than it can that of any other highway. The rights of 
thèse several classes are already well enough defined by law, 
and if any person or class of persons take or exercise a too 
exclusive or unreasonable use or possession of the river, to 
the injury of other persons, the law affords an adéquate 
remedy in damages. What would be an unreasonable use of 
the stream for purposes of commerce, such as would give a 
right of action at law, must be determined from a full consid- 
ération of ail the facts and circumstanoes of the particular 
case, and should be submitted to a jury. 

A good deal might dépend upon the relative importance of 
thèse différent interests to the welfare of commerce and the 
public good; for the court, as already intimated, cannot admit 
that there is anything peculiar about steamboat navigation 
that should give it any préférence or superiority over other 
forms of commerce, upon a stream adapted in a greater or 
less degree to both. The interest which the public bas in the 
matter is to see that the stream is kept open and free to the 
use of the public for those purposes of commerce for which by 
nature and adaptation it is best fitted. If, in the judgment 
of the state and of congress, it is worth more and can be more 
advantageously and profitably used for the purpose of float- 
ing to market the products of the vast pine forests of the state 
than for the navigation of steamboats, then it should be used 
for that purpose. Or if it can be as profitably and advan- 
tageously used for both, then it should be so used, under the 
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aw, as it is found, and under such régulations as the législa- 
ture may from time to time niake. ïhe matter is peculiarly 
a subject for municipal régulation. As a matter of fact, the 
lawfnlness of the use of the Ghippewa river by both thèse 
interests has been fuUy recognized by the state. 

That the use of the Ghippewa river, in common with many 
other rivers and creeks in the northern half of the state, for 
the floating of legs as well as lumber to market is a lawful 
use, there is no manner of doubt. It has been practiced for 
nearly or quite half a century, and although the right has 
sometimes been denied by those engaged in other commercial 
interests, the use of thèse streams for such purpose has been 
gênerai and uninterrupted for a long period, and from a time 
antedating the organization of the state government. The 
vast importance of the logging and lumbering interests on the 
Ghippewa river sufficientiy appears from the bill of complaint, 
and if it did not the court should take judicial notice of it. 
To do otherwise would be for the court to affect ignorance 
upon a subject of common notoriety, respecting a leading com- 
mercial interest of the state. 

ïhe lawiulness of this right has been repeatedly recognized 
and upheld by the décisions of the circuit and suprême courts 
of "Wisconsin, as well as by a long course of state législation, 
and is fuUy recognized by the act partially set out in the com- 
plaint, by force of which the Beef Slough Manufacturing, 
Booming, Log Driving and Transportation Gompany claims 
the right to maintain the piers and booms in the river, which 
are in part the subject of this suit. 

By chapter 399 of the General Laws of 1876, entitled "An 
act to facilitate the driving of logs down the rivers of this 
state, and their tributaries," as well as chapter 144 of the Laws 
of 1872, of which it is amendatory, the right is .explicitly rec- 
ognized, and aulhority conferred for the organization of incor- 
porated companies for the purpose of driving, sorting, and 
delivering logs on the rivers of this state, and their tributaries, 
and for the improvement of such rivers and tributariçs for 
such purpose ; and it was under and by virtue of the au- 
thority of thèse acts that the other défendant, the Ghippewa 



HEEfiîIAN V. BEEF SLOCGH MANUF'g CO. 161 

River Improvement and LogDriving Company, was organized, 
and constructed the dam at Little Falls to create a réservoir 
from tlie surplus water in times of a high stage, and detain it 
to be discharged and uaed for the floating of logs as it should 
be needed. And the décisions of the courts hâve gone far in 
holding thèse streams navigable highways for the purpose of 
floating logs ; no f urther, however, than the public need bas re- 
quired. Indeed, it seems a public necessity that thèse streams, 
which may be proiitably and advantageously used for the 
floating of pine logs at recurring seasons of the year, especially 
with the aid of dams, which the law authorizes, and which of 
late it has become a common practice to employ — though they 
may go dry at other times — should be held navigable in fact 
for such purposes. 

There is, perhaps, no other way by which the wealth of the 
pine forests of the state can be utilized with advantage or 
profit. Whisler v. Wilkinson, 22 Wis. 572; Oison v. Merrill, 
42 Wis. 203. 

The suprême court has also afSrmed the validity of state 
législation which provides for the improvement of the river by 
t!ie building of booms and dams for the purpose of faoilitatmg 
the running of logs. Tewksbury v. Schidenhurg, 41 Wis. 684; 
Wis. River Improvement Co. y. Manson, 43 Wis. 255. 

This use of the Chippewa as a lawful use has been more 
than once recognized and affirmed by congress in acts appro- 
priating money for the survey and improvement of the stream, 
and especially in 20 U. S. St. at Large, 372, in a proviso 
annexed to the appropriation as follows: "That nothingshall 
be done, nor shall any improvements be made on the said 
Chippewa river under or in pursuance of this act, or the ap- 
propriation hereby made, which shall directly or indirectly 
prevent, interfère with or obstruct the free navigation of the 
said river, as lieretofore, by steamboats or other water craft, 
or the free use thereof, as heretofore, for the running, floating, 
guiding or sheering of loose logs, or rafts of lumber or logs, 
upon or down the same, or which shall directly or indirectly 
prevent, obstruct or interfère with the use of any slough, arra 
v.l,no.3— 11 



162 FEDERAL REPORTER 

or branch of the said river, as heretofore, for the holding, 
assorting or rafting of logs therein." Again, in the same vol- 
ume, page 158, attaahed to an appropriation of $10,000 for 
completing and protecting wing dams and jetties then in 
course of construction upon the Chippewa river, in and near 
its mouth, is this provision: "That nothing herein shall be 
construed, nor shall any expenditure of this appropriation be 
made, so as to afïect existing légal or équitable rights in or 
upon the said Chippewa river or its branches, whether such 
rights arise under the laws of the United States or the state 
of Wiseonsin." 

The authority of congress under the constitution is the 
highest that can be exercised on this subject, and should be 
décisive. But if there were needed any further authority to 
show the lawfulness of the use of the Chippewa river by the 
public for: the purpose of floating logs to the markets of the 
world, and to show the authority of the state, in the absence of 
congressional législation, to authorize the improvement of the 
river by the building of dams, piers and booms, to facilitate 
that interest, we havo it in the décision of the suprême court 
in the case of Pound v. Turck, already referred to, which says : 
"There are within the state of Wiseonsin, and perliaj)3 other 
states, many small streams navigable for a short distance 
from their mouthsin one of the great rivers of the country, by 
steamboats, but whose greatest value in water carriage is as 
oatlets to saw logs, sawed lumber, coal, sait, etc. In order 
to develop their greatest utility in that regard it is often es- 
sential that such structures as dams, booms, piers, etc., should 
be used, which are substanfcial obstructions to gênerai navi- 
gation, and more or lésa so to rafts and barges. But to the 
législature of the state may be most appropriately confided the 
authority to authorize thèse structures where their use will do 
more good than harm, and to impose such régulations and 
limitations in their construction and use as will best reconcile 
and accommodate the interests of ail concerned in the matter." 
In the light of thèse précédents and statutory authorities, 
in connection with an extensive and uninterrupted usago 
îoeval with the existence of the state, we do not hesitate to hold 



HEEEMAN V. BEEF SLOXJGH MANDF'g CO. 163 

that the use of the Chippewa river by the public as a highway 
for the transportation of logs and lumber is a right common 
to ail, recognized and protected by the municipal law ; and 
that such rig'at must continue so long as the public hâve any 
need of its exercise, unless changed or abrogated by the légis- 
lature of the state or by congress. And there is no reason 
why it should not be so. It is the gênerai commerce of the 
river which it is the object of the constituton and laws to keep 
inviolate. 

Navigation proper, or, in its more limited sensé, that is by 
steamboats, vessels, sloops, ships, barges, etc., is but a branch 
of commerce, which includes ail thèse and much more, and, 
when navigable streams are best fitted for other branches oi 
commerce, it is the true interest of the public to préserve them 
inviolate for the purposes to which they are best adapted, 
Brig City of Erie v. Canfield, 27 Mich. 479 ; Moore v. Sanbome, 
2 Mich. 519; Delaware é Hudson Canal Co. v. Lawrence, 2 
Hun, 163. Nor do I overlook the fact that it is alleged in 
the plaintiff's bill that the défendants bave entered upon the 
business of cutting and running large quantities of pine logs 
without any authority for bo doing in their charters. That 
allégation is more a conclusion of law than a statement of a 
fact; but considering it as an allégation of fact it makes the 
case no better ; for the river is still a common highway for 
the floating of logs, open to ail persons who hâve occasion to 
use it, and thèse companies, as against other individuals, 
would be entitled to the protection of the law applicable to 
ail. And if the state did not complain it is difficult to sce 
how an individual could. 

Suppose a corporation organized under the state law for 
banking purposes engage in the business of farming or dis- 
tilling, and use the common highways of the country for the 
purpose of carrying the products of the farm or distillery to 
market. Is there any doubt that the same law of the road 
would apply to it that applies to ail ? or would it be claimed 
that such corporation might be eiajoined, at the suit of a pri- 
vate individual, from such a use o f a common highway, be- 
cai;se the business it had engaged in was ultra vires? 
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The case made. by the bill against the défendant, the Chip- 
pewa Eiver Improvement and Log Driving Company, is not 
more satisfactory than that against the other défendant. Or- 
ganized and claiming authority under chapter 399 of the Laws 
of 1876, that company has built at immense cost, across the 
Chippewa, some 50 or 75 miles above steamboat navigation, 
a flooding dam, 16 feet high, with 32 gâtes, for the purpose 
of creating a réservoir of water to be kept and discharged as 
circumstances should require for the floating of logs, and, in 
using this dam, hâve so held back the waters of the river on 
two occasions as to injuriously affect the plaintiff in the run- 
ning of his boats, by leaving them upon sand bars for the 
■want of snfficient water to float them. This is the substance 
of the charge. It is true the plaintiff allèges that the act of 
1876 does not confer any authority to float logs below the 
head of navigation, or in any manner to obstract or interfère 
therewith, nor authorize any sueh unnatural stoppage of the 
water, and that if it were so construed it would be utterly void 
as against the laws of the United States and the constitution 
of Wisconsin. But this is a conclusion of law which adds 
nothing to the case madeby the facts; and the facts alleged 
are not enough to entitle the plaintiff to the relief sought, which 
is the abatement of the dam as a nuisance, and a perpétuai 
injunction against its further use, and the running of loose 
logs in the river. 

The act under which the said défendant is organized em- 
powers ail companies incorporated for the purpose of driving, 
sorting and delivering logs on the rivers of this state and their 
tributaries, and for the improvement of such rivers and tribu- 
taries for such purpose, to improve any of such rivers and 
tributaries, or any part thereof, by clearing and strighteuing 
the channels thereof, closing sloughs, erecting sluieeways, 
booms of ail kinds, necessary side, roUing and flooding dams, 
or otherwise provided, however, that such works of improve- 
ment shall not materially obstruct or impede navigation upon 
such rivers or tributaries. 

This, it must be admitted, is verybroad authority, and itia 
difficult to see why it does not in terms warrant the building 
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of such a dam as is complained of. I think it does. But, il 
there were any doubt on that point, the question should noi 
be determined in a proceeding of this kind, as already shown, 
but the party should be first required to establish his right in 
a court of law. It is claimed that the statute was not intended 
to apply to thé Chippewa river because the Chippewa rivei 
is a navigable stream, and that it is unconstitutîonal and 
unlawful to build dams or to float logs upon a navigable 
stream. But we think there is no room for such a distinc- 
tion. The statute is framed in the most gênerai terms, and 
was evidently intended to apply to ail the lumbering streams 
of the state, whether navigable in any degree for boats or not ; 
and such bas been the gênerai understanding and construction 
of the statute. 

The complaint does not allège that the dam itsolf is an 
obstruction to navigation so as to bring the case within the 
proviso of this act, but only that the use of it in holding back 
the water of the river too long impedes and obstructs navi- 
gation in the river below Eau Claire, where, and where only, 
the river is navigable by boats. It is not claimed that the 
river is navigable for boats at Little Falls, where the dam is 
built, or between there and Eau Claire, on the river, some 60 
or 75 miles below. 

The practice of building thèse fiooding dams on ail the 
rivers and smaller streams in the lumbering portions of the 
state has become of late universal, and their bénéficiai use 
to the logging interest is immense. It is expressly authorized 
by statute, and would seem to be almost a public necessity, 
it being the only way in whieh mucb of the pine timber can 
be utilized or made available. That the use of thèse dams 
should in some instances injuriously affect navigation by 
boats coiild hardly be avoided, and must bave been foreseen 
by the législature. But it is peculiarly the province of légis- 
lation to détermine whether or not their couvenience and 
benefit to the logging interest and to gênerai commerce would 
more than counter-balance the bindrance to steamijoat navi- 
gation whieh their use would necessitate. 

It is a proper subject of municipal régulation; and, where 
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the policy of the state is once made manifest by législative 
acts, it is'not in the province of a court of chancery, by its 
decrees, to run counter to that policy, and to déclare that a 
nuisance, or the use of that a nuisance, which the law au- 
thorizes. If there be an abuse of the use of the thing so 
authorized by law, the law affords a remedy in damages ; and 
that wojald be the appropriate remedy in this case if the law 
must,;be resorted to for a remedy. It does not foUow, how- 
ever, that, because the plaintiiï has suffered damages in the 
passage of his boats by reasonof the défendants' use of their 
dam, the plaintiff sJould be entitled to recover without any 
regard to other questions; such as the question whether, 
under ail circumstances, the défendants hâve made an un- 
reasonable use of the water, and how the bénéficiai use to 
the défendants of the water, in the manner charged, com- 
pared with the inconvenience which it caused to the plaintiff. 
Those are questions which would clearly be involved in the 
case, and it would be the province of the jury to détermine 
them from ail the facts and circumstances in évidence. 

The logging business, the business of sawing lumber and 
running rafts, and that of navigation by boats, are ail inter- 
ests that hâve grown up together on the Chippewa, as also on 
some of the other lumbering streams in the north half of the 
state. They are ail interests which the law recognizes, and 
they are ail entitled to its protection. They are not and should 
not be regarded as antagonistic. On the contrary, they are 
more or less dépendent one upon the others; and by a little 
mutual concession and forbearance, and a just and reasonable 
spirit on the part of those persons severally devoted to them, 
they may, undoubtedly, ail fiourish in themselves, and be a 
help to one another. Such a course in the long run will be 
found much more advantageous to the public, and to the 
parties especially concerned, than the engaging in litigation, 
the effect of which, if succcssful, would be to exterminate or 
cripple what some are apt to regard as a rival interest. 

The demurrer must be sustained, and as the plaintiiï does 
not désire to amend his bill of complaint it will be dismissed 
with costs. 
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In re Sterling, Ahrens & Co. 

(District Court, B. Maryland. January 3, 1880.) 

Accommodation Notes — Vbndor and Vendée. — ^Notes made hy a vendee 
in excess of tlie value of the goods, and before the same hâve been deliv- 
ered, for the convenicnce of the vendor, are accommodation notes, and 
the vendor is prrmarily liable for the same. 

Same — Bankeuptct — Clatms — Dividends. — The insolvent maker of such 
accommodation notes can only prove, against the estate of the bankrupt 
payée, the amount of the dividend actually paid by him on such notes. 

In bankruptcy. 

MoBRis, J. The bankrupta were merchants doing business 
in the city of Baltimore, and, prior to their failure, in Au- 
gHst, 1875, were very largely engaged in importing sugar. 
They were also the agents of the Calvert Sugar Eefining 
Company, a corporation largely engaged in refining sugar. 
Walter B. Brooks was elected assignée of the estate of the 
bankrupts, and about the same time the Calvert Sugar Eefin- 
ing Compiiny, being also insolvent, executed a voluntary deed 
of assignment, for the benefit of its creditors, to Benjamin F. 
Newcomer and C. Morton Stewart. Thèse trustées found 
that the promissory notes of the corporation, delivered by 
it to said bankrupts, and passed off by them, were outstand- 
ihg to the amount of about $1,700,000, and, upon an adjust- 
ment of the books in which were kept the accounts between 
said corporation and said bankrupts, it was found that the 
balance was largely against the bankrupts and in favor of the 
corporation, 

It appears that the corporation had constantly required in 
its business a large amount of raw sugars, and that the bank- 
rupts, who were importers of sugars, had been in the habit of 
importing with the intention of selling the cargoes to the cor- 
poration. 

At or about the time of the arrivai of every such cargo so 
sold to the corporation it would be entered as a purchase on 
its books, and the bankrupts would at once receive crédit 
therefor and get the promissory notes of the corporation for 
the sugars at an agreed priée in currency, duty paid; the 
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gross amount being subsequently corrected by proper entries 
in the boolis, if the weight was found to be more or less upon 
actual delivery, and if the price of gold should hâve changed 
when the duties came to be actually paid. The cargoes were 
not actually delivered until required by the superintendeat of 
the refinery for manufacture, and were generally, at the 
time the promissory notes were given, in the custody of the 
United States government, in its bonded store-bouses, sub- 
ject to its lien for tJie daties, and also still pledged to the 
bankers for their advances upon the letters of crédit with 
which the bankrupts had purchascd the sugars in Cuba. 

The bankrupts, as the agents of the corporation, kept its 
books of account, and received ail the money paid by its cus- 
tomers for the refined sugars sold to them. Upon an adjust- 
ment of the books of account it was found that up to the lime 
of the failure the bankrupts had received in money and prom- 
issory notes amounts largely in excess of the sums credued to 
them for the sugars they had sold to the corporation; this 
excess, as the account was first made up, being about $055,- 
000. Subsequently it was found that hve cargoes of sugar, 
which had been sold by the bankrupts to the corporation, and 
for which they had been credited, and for which they had 
received the notes of the corporation, could not be obiained. 
They had been pledged by the bankrupts to Alex. I3ra',vu & 
Sons, the bankers, for their fuU value. The amounts credited 
to the bankrupts for thèse five cargoes being deducted, and 
other corrections being made, the account was made up as 
now presented, and it is this account, now amounting to 
$1,027, 794. 9-i, which the trustées of the corporation are 
seeking to hâve allowed as a claim against the bankrupts' 
estate. 

One item in this account is for the sum of about $G4,000, 
paid by said trustées, being dividcnds amounting to 50-|- per 
cent, paid by them on a claim l'or about $127,000, proved by 
Alex. Brown & Sons against the estate of the corporation for 
guarantees by the corporation of letters of crédit issued by the 
bankers to the bankrupts. 

The assignée of the bankrupts bas petitioned the court not 
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to allow this account for the araount claimed, because they 
insist that, as for the transactions covered by the aceount, thô 
bankrupts received from the corporation its promissory notes, 
amounting to $1,716,000, which notes the corporation has 
not paid, and upon nearly ail of which the bankrupts were 
liable as indorsera, and which hâve been proved as claims 
against the estate of said bankrupts. The trustées of the cor- 
poration should not be allowed to prove, for said amount 
claimed by them, beyond the amount of the dividends which 
has been paid on account of thèse notes out of the estate of 
the corporation. 

Nearly ail thèse promissory notes were indorsed by the 
bankrupts, and hâve been proved by the hol'ders against their 
estate. Some of them, however, they did not indorse, but 
sold without recourse ; and, as to others, they were pledged 
by the bankrupts as collatéral security for loans made to 
them. 

The trustées of the corporation, on the other hand, contend 
that as the bankrupts passed off for value, in one way or 
ànotber, ail thèse notes, they opcrate as pnyment, and«so far as 
the account now to be adjusted between the corporation and 
the bankrupts is concerned they are to be treated as paid, 
because the bankrupts parted with them and got the proceeds 
of them, and the notes are now ail out of their possession or 
control, in the hands of honafide holders for value. 

Thèse facts hâve given rise to complications of rights and 
liabilitiea not easily settled, and both paities being insolvent,. 
neither being able to perform their obligations or correct 
their mistakes, exact justice cannot be hoped for. Ail that 
remains possible is to endeavor to apply those rules and prin- 
ciples of law which hâve been established by décisions in 
similar cases. 

One Sound and well established rule applicable to the set- 
tlement of insolvent estâtes is that the estate must never pay 
two dividends in respect of the same claim. Thi^ rule was- 
well illustrated and explained by the case cited in argument 
of the Oriental Bank v. The Europe n Bank, reported in 7 L. 
R. (Ghancery Appeals,) 99. In that case bills of exchange 
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drawri by one Constantinidi were accepted by the European 
Bank at the request of the Oriental Bank, and upon the under- 
taking of the Oriental Bank that it would provide funds to 
meet them at maturity. The bills were accepted by the 
European Bank under this arrangement, and, having been sub- 
sequently indorsed by the Oriental Bank, were discounted by 
the Agra Bank. Before the bills matured both the European 
and the Oriental Bank had stopped payment, and were beJng 
wound up by liquidators; the bills having been proved 
against both banks by the holder, the dividends received from 
both banks together just paid them in full, and Ihe liquidators 
of the European Bank sought to prove against the estate of 
the Oriental Bank for the amount which it had been com- 
pelled to pay through its breach of the contract to provide 
funds to meet the bills at maturity. 

In deciding the case Lord Justice Sir George Mellish, re- 
versing the décision of Vice Chancellor Bacon, said: "It is 
quite obvions that if this proof is allowed the Oriental Bank 
wiil pay a double dividend on the same debt. It a.ppears to 
me clear]^ that it is substantially the same debt, because, if 
ail parties had been solvent, whatever sums the Oriental 
Bank might hâve paid to the Agra Bank, although they would 
hâve paid it, no doubt, for the purpose of performing the con- 
tract they had entered into by their indoi sèment, yet, substan- 
tially, whatever sums they might hâve paid to the Agra Bank 
would hâve gone in réduction of the sum which the Oriental 
Bank had promised to pay to the European Bank. In that 
case the Oriental Bank could never bave been called upon to 
pay thèse bills twioe over. It would hâve made no dillerence 
that they had entered into two contracts with two separate 
parties that they would pay the bills, namely, with the Euro- 
pean Bank as acceptors, and with the Agra Bank as hol ers. 
It is clear that they would hâve performed both contracts by 
paying the bUls once. * » * * n j^^s been the law for 
a great number of years, with référence to proofs in bank- 
ruptcy, that if an accepter accepts bills for the accommoda- 
tion of the drawer, and the drawei- enlers into a contract, 
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express or implied, (and I do not think there is any différence 
between the two,) that he will provide for the bills when they 
become due, and then tbe drawer becomes bankrupt, there can- 
not be a double proof against bis estate, namely, one proof by 
tbe bolder of the bill, and the otber proof by the acceptor of the 
bill on the contract of indemnity. » * » • The princi- 
ple itself — that an insolvent estate, whether wound up in 
chancery or in bankruptey, ought not to pay two dividends 
in respect of the same debt — appears to me to be a perfectly 
Sound principle. If it were not so a creditor could always 
manage, by getting bis debtor to enter into several distinct 
contracts with différent people for the same debt, to obtain 
higber dividends than the other creditors, and perhaps get 
bis debt paid in full. I apprehend that is what the law does 
not allow; the true principle is that there sball only be one 
dividend in respect of what is in substance the same debt, 
altbough there may be two separate contracts." (pp.102-103.) 
In the case now before me, from tbe course of dealing 
between the Calvert Sugar Eefining CJompany and the bank- 
rupts, it would appear that in advance of the delivery of the 
cargoes of sugars, and upon an estimate of their quantihies, 
subject to correction when actually delivered, and subject to 
otber adjustments of cost, tbe corporation was in the habit 
of banding over to thebankrupts its notes in round amounts, > 
intended to be about equal to the price of tbe sugars. It is 
obvions that this was done for the accommodation and con- 
venience of tbe bankrupts, for the sugars were frequently not 
delivered until a considérable period afterwards, and were at 
the time still iiable for the duties and under pledge to the 
bankers. When it so bappened that the bankrupts were 
unable to deliver the sugars, it would seem that the primary 
obligation resting upon them was to return ail the promis- 
sory notes received by them for which they had not delivered 
sugars. This they would not bave been able to do, because 
they had passed the notes oiï and they were out of their pos- 
session and control. It then, as i.t seems to me, became their 
duty to pay the notes when they maturcd, for tbe purpose of 
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relieving the corporation from ail liability in respect to them. 
Practically, then, thèse notes, it seems to me, became of the 
nature of accommodation paper, as to which the bankrupts 
vieie first bound to see them paid, and as to which the corpo- 
ration stood in the attitude of sureties. 

If the bankrupts had continued solvent and paid the notes, 
the corporation would hâve had no claim against them except, 
perhaps, for a possible damage arising out of the increased 
price they might bave hâve had to pay to replace the sugars ; 
but no such élément of damage is suggested as having actually 
occurred, so that by paying the notes the bankrupts would 
hâve satisfied the whole claim against them. 

If the corporation had continued solvent after the bankrupts 
f ailed it would hâve had to pay their notes to the holders, and 
having paid them one of two courses would havo been open 
to it. It could bave proved a claim against the bankrupts' 
estate for the value of the undelivered sugars, or, if the notes 
are treated as accomodation paper, it could hâve proved the 
notes; but it could not do both. It could not possibly be 
aUowed to prove against the bankrupts for both the value of 
the sugars and for the notes. 

The corporation having failed before the maturity of the 
notes it did not pay them, and it does not, itself, prove them 
against the bankrupts, but the holders do ; and to allow the 
c'.alm now presented would, it appears to me, be allowing the 
same debt to be twice proved against the bankrupts, namely, 
once by the holders of the notes, and a second time by the 
corportiaon in their claim for the undelivered sugars. 

With regard to the law applicable to this case it is further 
to be observed that if obligations are proved in full against 
the estate of the party primarily liable they cannot be proved 
again by the sm-ety, even for the amount he or his estate bas 
been obliged to pay. But if they are not proved in full, but 
before proof the amount received by the holder from the 
estate of the surety is first credited, then the surety is entitled 
to prove for the amount he bas paid. 

In this case the holders of ail the notes, having receired 
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from the trustées of the Calvert Sugar Eefining Company 
dividends amounting to 50|- per cent., which are credited 
upon their claims, they will receive from the bankrupt estate 
dividends only upon the balance of their claims, and the let- 
ters of crédit, upon which the trustées hâve paid similar div- 
idends as guarantors, hâve not as yet been proved against 
the bankrupt estate at ail. 

It therefore appears to me that the trustées are entitled 
to prove for the sum of $64,398.52, which they hâve paid as 
guarantors upon the above mentioned letters of crédit, and 
that upon an adjustmentof the account betweenthe corpora- 
tion and the bankrupts the balance in f avor of the corporation 
will represent the amount of promissory notes which the 
bankrupts availed themselves of in excess of the amount to 
which they were actually entitled, and which, in the view I 
hâve taken of the transaction, are to be regarded as of the 
nature of accommodation notes, and as to which, therefore, 
the corporation, standing in the attitude of surety, is entitled 
to prove for the amount actually paid by it; that is to say, 
for 50|^ per cent, of the said balance. 

This is the conclusion I hâve reached after a careful con- 
sidération of the facts and of the cases cited, aided by the 
very able arguments of counsel, and it has not seemed to me 
that it would subserve any useful purpose for me to attempt 
in mère détail to state the reasons why I hâve not been able 
to adopt as applicable to this case other principles of law 
which were forcibly argued and pressed upon the court, but 
in which I hâve been unable to find a satisfactory solution of 
the very great difficulties of the case. 
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TOOHET V. HaEDING. 

{Circuit Court, D. Maryland. February 28, 1880.) 

Invention — Claim— Patent. — A. patent only protects that part of an 
invention wliich the patentée sets out in liis claim. 

CoNPLiCTEiG Inventions — C^ommon Purpose of two Inventions. — The 
manufacture of a machine in accordance with a patent, witliout infringe- 
ment of the claim of another patentée, cannot be restrained, although 
the machine incidentally accomplisliea the purpose of the prior inven- 
tion of such other patentée. 

Patent-Office — Evidencb. — Certain certilied copies of certain papers 
froni the files of the patent-offlce, net purporting to be anything in the 
nature of a record, liéld admissible in evi lence, in proof of facts perti- 
nent to the issue. 

Bill in equity to restrain infringement of patent. 

MoREis, J. The bill allèges that complainant is the in- 
Tentor of an improvement in plaiting machines, whereby the 
case-board was provided with a removable strip, in combina- 
tion with rods having heads, for which a patent, No. 192,098, 
"was granted to her on June 19, 1877, in pursuance of her 
application therefor, dated May 25, 1876; that respondent's 
patent does not hâve, and does not prétend to hâve, that 
which is the peculiar feature of the invention of the com- 
plainant, to-"wit : the removable strip in combination with the 
case-board, and plaiting rods having heads, as in her patent 
described; that respondent is making and vending machines 
eontaining the improvements and inventions of complainant, 
and, under color of his own patent, making machines having 
the inventions of complainant incorporated therewith. 

Eespondent, in his answer, allèges that he is mauu- 
facturing plaiting boards not in violation of complainant 's 
rights, but under his own patent, No. 186,246, issued to him 
on January 16, 1877, in pursuance of his application there- 
for, made May 27, 1876 ; he having previonsly filed, on May 
2, 1876, a caveat relating to his said patent. He dénies that 
his machines hâve, or prétend to hâve, the pecnliar feature of 
complainant's invention, but allèges that they are made 
strictly in accordance with his own patent, and are substan- 
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tially and materially différent from the machines described 
in complainant's patent, andnot an infringement thereof. 

Dpon an inspection of complainant's patent it appears that 
what she claims as her invention is the combination, in a 
plaiting board, of rods provided with heads, with a removable 
strip, by means of which ail the rods can be withdrawn at once 
without loss of time, or disturbing the plaits, by simply de- 
taching the strip. Her claim is confined to this. 

The respondent elaims, as his invention, a plaiting board 
made in sections, détachable one from the other, provided on 
the under aide with dovetail grooves, to receive dovetail bars 
let into the main portion of the board; the purpose being to 
f urnish a plaiting board capable of being easily made wider or 
narrower by adding strips, as might be needed, for goods of 
varions vridths. 

He also claimed a peculiar method of fastening and un- 
fastening the pins différent from the complainant's method, 
the pins being the ordinary kuitting needles, and without 
heads. 

The testimony and exhibita satisfactorily show that each 
patentée is manufacturing in accordance with his and her 
own patent, and there does net appear to be any infringement, 
unless the patent of respondent, whose application was filed 
two days later than complainant's, is an interférence with the 
patent granted to the complainant ; that is to say," unless the 
invention claimed by the respondent is the same in whole or 
in part as that claimed by the complainant. 

In considering this question it is to be noticed that no such 
interférence is asserted by the complainant. She does not 
assail his patent and ask to bave it, or any part of it, an- 
nulled, but her complaint is that respondent, notwithstanding 
the patent granted to him does not contain the peculiar 
invention of her patent, has incorporated her invention into 
the machines which, under color of his patent, he is manu- 
facturing. 

The rule of construction is that each patentée is restricted 
to the matters set out in his claim. The elaim of the com- 
plainant is for rods with heads, in combination with a remova- 
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ble strip, and nothing more. The otject to be accomplislied 
was removing the roda without loss of time. The means were 
the headed rods, which were so arranged as to be ail drawn 
out at once by pulling off the removable strip. 

It is true that in her spécifications she says that the width 
of the board may be inereased at will, by adding a strip to 
one of the edges, but that is not part of the invention which 
she claims as hers, and which she is to be protected in. She 
is, therefore, without ground to complain of the infringement 
of anything except the combination of the headed rods with 
the removable strip. 

There is no évidence that the respondent uses, or suggests 
to his purchasers that they shall use, headed rods, or that 
his object in making his board in the manner he does is other 
than the purpose set forth in the spécifications of his patent, 
viz. : to enable the width to be enlarged or diminished. He 
uses, also, his own device for holding the rods on to the 
board. There is no évidence to show that the boards made 
by the respondent do, in fact, when used, accomplish the 
resuit proposed to be accomplished by the complainant's in- 
vention. It was suggested in argument that, as the respond- 
ent's board was made with a détachable strip, when the strip 
was removed, and the board tilted over and slightly shaken, 
the rods would ail fall out, thus accomplishing the same 
resuit as when the headed rods were ail forcibly drawn out 
by removing the strip in complainant's board. If this be in 
fact so, it is a resuit for which I cannot see that complainant 
bas any remedy. The respondent bas a right to manufacture 
in accordance with his patent, and if by so doing, and with- 
out infringing the claim of complainant, he prodaces a ma- 
chine which incidentally, and without use of her invention, 
accomplishes the useful purpose of her invention, he may 
do so. 

I hâve come to thèse conclusions without considering the 
évidence submitted by the respondent and excepted to by the 
complainant. 

The certificate of the patent-office that the respondent filed 
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a caveat for a plaiting device on May 2, 1876, cannot be 
considered, as there is nothing to show what the device was. 

The testimony of Charles B. Mann is not admissible for the 
reason that he is not an expert in the matter conceming 
which he gives an opinion. Objection is made to the admis- 
sibility of certiûed copies of certain papers from the files of 
the patent-office relating to the complainant's patent, upon 
the ground that thèse documents do not profess to be, and are 
not, a perfect or complète record of the matters to which they 
refer. 

Thèse certified copies purport to be : First, a copy of com- 
plainant's application, spécifications and claim as first filed 
in the patent-office; second, a copy of a letter to her from the 
patent-office notifying her that her application was found to 
interfère with respondent's application, and that the subject- 
matter of the interférence was "a plaiting board made in 
détachable sections, to permit of the plaiting machine being 
adjusted at différent widths;" third, a copy of a paper by 
which she waived an appeal from the décision of the examiner 
of interférences; fourth, a 'copy of a communication dated 
June 9, 1877, addressed by her to the commissioner of pat- 
ents, directing him to amend her claim by omitting the claim 
for the board adjustable for différent widths, and leaving only 
the claim as we find it in the patent granted to her. 

I think thèse papers are properly before the court. They 
do not profess to be anything in the nature of a record, 
but simply perfect transcripts of certain documents now on 
file in the patent-office. They tend to show that the com- 
plainant did originally, in her application, claim as her inven- 
tion a removable strip for widening the plaiting board; that 
upon being notified that, in the opinion of the examiner of 
interférences, the claim made by her interfered with respond- 
ent's application, she waived an appeal and struck out that 
claim from her application. 

Thèse were facts pertinent to the issue, and which the 
respondent was entitled to prove by the best évidence he 
could procure. If they are not ail the facts in connection 

v.l,no.3— 12 
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with the matter, no one knows it better than the complainant, 
and no one was better able than she tobring to the attention 
of the court any other documents of or facts tending in any 
way to explain them. 

Without this documentary évidence, there being no évi- 
dence as to priority of invention or want of novelty, it would 
hâve been the duty of the court to restrain both patents, 
unless they were conflicting and both covered the same inven- 
tion, and without it I should hâve sustained them. But this 
évidence serves to confirm that opinion, and shows very 
clearly how it occurs that in the spécifications of complain- 
ant's patent there is a mention of the contrivance for widen- 
ing the board which does not appear when she states what 
she claims aa her invention, and also explains why it is that 
complainant does not attempt to assert that she is entitled to 
hâve the respondent's patent annuUed as an interférence with 
bers. 

I will sign a decree dismissing the bill. 



Von Lingen and others v. Davidson and others. 

Davidson and others v. Von Lingen and others. 

(District Gaurt, D. Maryland. Marcli 6, 1880.) 

Charter Parïy — "Asonr to Sail." — Tbe vvords "about to sail from 
Benizaf with cargo for Philadelphia," containod in a cliarter-party, held 
to mean, under the circuma tances of this case, to aail assoonas with 
reasonable diligence a cargo could be got on board. 

Same— "EvERY Wat Fittbd for the Voyage." — The stoppage of a 
steamer for flve hours at a port in tlie course of her vo3'age, for tlie pur- 
pose of taking in a small quanlityot additional coal, held, under the cir- 
cumstancea of this case, to be no breach of a provision in tlie cliarter- 
party that such steamer was " in every way fitted for the voyage." 

In admiralty. 

Thèse are cross libels filed by the charterers and ownera 
of the British steamer "Whickham." 

The British steamer "Whickham," belonging to T. H. Da- 
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vidson and others, citizens of Great Britain, as appears from 
the log-book, sailed from Shields on July 9, 1879, with a 
cargo for Lisbon, arriving there on July 16th. She dis- 
charged her cargo and sailed thence in ballast on July 23d 
for Benizaf, on the coast of Morocco, uuder charter for a 
cargo of iron ore. She passed through the Straits of Gib- 
raltar on July 25th, and at 4 :30 p. m. on Saturday, July 26th, 
came to anchor in Benizaf Bay. On Monday, July 28th, she 
began taking in her cargo of iron ore, and continued taking 
it in from day to day, and finished at 5 :30 p. m. on August 
7th, got under way at 6 :30 p. m,, and sailed for Philadelphia. 
She stopped some Eve hours at Gibraltar, on August 9th, for 
coal, and, taking in 45 tons of coal, had a prospérons voyage, 
arriving at Philadelphia on September 2d. 

Messrs. Gregg & Co., ship-brokers of Philadelphia, were, 
about August Ist, authorized, by cable message from the 
owners in England, to procure for the "Whickham" a charter 
to carry grain from the United States on her retum voyage, 
and they, not finding a désirable charter for her in Philadelphia, 
authorized Mr. Eareckson, a ship-broker in Baltimore, to look 
for a charter for her in that eity. Mr. Eareckson's authority 
was bytelegraph,and represented thevessel as sailed, "or about 
to sail, " from Benizaf. Messrs. Schumacher & Co., of Balti- 
more, being under contract to ship a large cargo of grain by 
steamer during the month of August, had employed Mr. Ford, 
of Baltimore, a ship-broker, to procure for them a suitable 
steamer, and he finding steamers for August very scarce, and 
hearing of the "Whickham," took Mr. Eareckson to theof&ce 
of Schumacher & Co., and suggested that the "Whickham" 
would answer their purpose. Schumacher & Co. doubfced if 
the steamer would arrive in time, and explained that, unless 
they could load and clear the vessel within the month of 
August, she would be of no use whatever to tliem. Mr. 
Eareckson, however, made a calculation to show that the 
steamer would arrive in time, and Schumacher & Co. agreed 
to take her. This tvas on August Ist. 

A charter-party was prepared by Me^îsrs. Gregg & Co., of 
Philadelphia, and signed on behalf of tiie owners, and sent to 
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Schumacher & Co., but they refused it as it, contaîned tb.B 
■words "sailed or loading at Benizaf," which they claimed yf&z 
not the agreement. Another charter-party was then executed 
by Gregg & Co. containing the words "sailed or about to sail 
from Benizaf," which was accepted and agreed by Schumacher 
& Co., and that is the contract under which this controversy 
arises. 

It appears that during the negotiation Schumacher & Co. 
endeavored to get a stipulation inserted in the charter-party 
that the vessel would arrive in time for the August shipment, 
but that was refused. It also appears that in the printed 
charter-party used there was a stipulation in this language : 
"Charterers to hâve the option of cancelling this charter-party 

should vessel not hâve arrived at loading port prior to .'* 

This was erased by drawing a pen through it. 

The portions of the charter-party material to this litiga- 
tion were as follows : 

Philadelphia, August 1, 1879. 

"It is this day mntually agreed between T. H. Davidson, 
Esq., owner of the British steamship ' Whickham,' of London, 
built 1876, at Newcastle, of 1124 net tons register, or there- 
abouts, classed 100 A. 1 in British Lloyds, now sailed or about 
to sail from Benizaf witk cargo for Philadelphia, and Messrs. A. 
Schumacher & Co., that said steamship being tight, staunch 
and strong, and in every way fitted for the voyage, with 
liberty to take outward cargo to Philadelphia fôr owner's ben- 
efit, shall, with ail convenient speed, sail and proceed to Phila- 
delphia or Baltimore, at charterer's option, after discharge 
of inward cargo at Philadelphia, and there load from said 
•charterers, or their agents, a full and complète cargo of grain, 
«te, etc., and being so loaded shall therewith proceed to 
■Queenstown, Falmouth or Plymouth, for orders to discharge 
at a safe port in the United Kingdom, etc., and deliver the 
flame on being paid freight, six shillings and three pence ster- 
ling per quarter of 480 Ibs., etc., in full of port charges, etc., 
(the acts of God, restraints of princes and rulers, thè dangers 
of the seas and navigation, accidents to boilers, machinery 
etc., always excepted.) Fifteen running days, (if vessel not 
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eooner dispatched,) commencing wnen vessel is ail ready 
and prepared to receive cargo, and written notice thereof 
given to charterers, to be allowed for loading and discharging 
vessel, and if longer detained cjiarterers to pay démarrage at 
the rate of 40 pounds British sterling, or its équivalent, per 
day. Penalty for non-performance of this agreement, esti- 
mated amount of freight." 

It further appears from the testimony that on the eighth day 
of August Schumacher & Co., having become uneasy atout 
the "Whickham," got Gregg & Co. to send a cable message 
to the owners for information, and on the ninth day of August, 
learning that she had just that day passed Gibraltar, they 
concluded that she would not arrive in time for their purpose, 
and determined to look for another vessel, and on the six- 
teenth day of August chartered another steamer, at an advance 
of nine pence a quarter, she being the only other steamer 
wbich could be obtained suitable for the purpose. 

The "Whickham," arriving in Philadelphia on September 
2d, discharged her cargo of iron ore with dispatch, and sailed 
for Baltimore on the 7th, arrived in Baltimore on the 9th, 
where she was tendered to Schumacher & Co. on September 
llth. Schumacher & Co. refused to load her, and filed their 
libel in personam against the owners, for their damages in being 
obliged to charter another vessel at a higher rate, alleging 
that the "Whickham," at the date of the charter-party, had 
not sailed nor was she about to sail from Benizaf, and thatby 
reason of the breach in said contract and warranty, and the 
delay in the arrivai of the steamer at Philadelphia arising 
therefrom, they were not aiïorded an opportunity of loading 
said steamer with grain, either in Philadelphia or Baltimore, 
during the month of August, whereby they had sustained 
$2,000 damages. 

The owners of the "Whickham" answered, and also filed 
their cross-libel, alleging that on the day of the date of said 
charter the steamer was about to sail from Benizaf, and did 
proceed with ail convenient speed to Philadelphia, and hav- 
ing discharged her inward cargo did, in accordance with said 
charter, proceed to Baltimore and was ready to receive cargo 
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from the oharlerers, (of which written notice "was given to 
them,) but that the charterers had, without cause, repudiated 
the charter and refused to load said vessel ; that said steamer, 
as soon as possible after said refusai, was re-chartered at the 
risk of said charterers, at the best rate that could be had, and 
that finding that a better charter could be obtained in New 
York than elsewhere, she took a charter from that port at a 
loss in freight of $1,912.58; and that she lost by the in- 
creased expenses and loss of time, and expansés at New York, 
$1,000 additional, so that the whole loss of the owuers was 
upwards of §3,000. 

Obviously the solution of this controversy, involving so con- 
sidérable a loss to both parties, dépends upon the interpréta- 
tion of the words "about to sail from Benizaf with cargo for 
Philadelphia." 

It is claimed that in interpreting the meaning of thèse 
words the court is to give weight to the facts stated by the 
charterers in the negotiations preceding the signing of the 
charter party, and particularly to the fact then made known 
by Schumaker & Co. to the agent of the owners, that unless 
the steamer arrived in time for the August shipment the ob- 
ject they had in chartering the vessel would be entirely frus- 
trated; that time was to them of the very essence of the 
whole contract, as they understood it, and that this they fully 
explained to the agent of the owners ; and as, by reason of the 
non-arrival of the steamer during August, their object was 
frustrated, the court should put upon the words "about to 
sail" a stricter interprétation than in a case where, notwith- 
standing the non-arrival of a vessel within the expected time, 
the purposes of the charterer might still be practicable. 

Thjs doctrine is fully considered by the suprême court of the- 
United States in the case of Loher v. Bang-j, 2 Wall. 728-736, 
and the conclusion announced by the majorfty of the court is 
that the frustration of the purposes of the charterers cannot 
alîect the construction of the contract, but that the contract 
is to be construed with référence to the intention of the par- 
ties at the time it is made, without référence to subséquent 
events, the ijitention of the parties being derived from the 
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ianguage of the instrument, and that, when the meaning of the 
language is not clear, the court is to construe it in the light 
of the oiroum stances surrounding the parties when the con- 
traet was made. 

With regard to the facts of thia case, although ît does not 
appear distinctly in the testimony, it was stated in argument, 
and seems to be a conceded and generally known fact, that 
Benizaf is a loading place on the coast of Morocco, about 
24 hours, by steamer, from Gibraltar, from whence is shipped 
iron ore, It is not a port or harbor, but simply a convenient 
loading place for shipping the iron ore mined in that vicinity. 
It is not unfair, therefore, to présume that any one contract- 
ing with regard to a vessel at Benizaf knew for what purpose 
she was there, and the nature of the cargo she was there to 
take in; and when Schumacher <fe Go. negotiated and con- 
tracted with regard to a steamer about to sail from Benizaf 
with cargo, they must be presumed to hâve kriown that she 
was there taking in a cargo of iron ore, in the usual manner 
in which cargo is taken in at that place. ' 

There is no proof of any usage among ship-owners and 
•charterers by which any peeuliar meaning is given to the 
words used in the charter. There is no proof, indeed, as to 
what period of time the charterers themselves, when making 
ihe contract, thought the words "about to sail" should cover. 

For the purposes of this contract I think the court must 
take the words themselves, and détermine their meaning with 
référence to suçh a vessel as the "Whickham," when at Beni- 
zaf, under the circumstances as known to both parties. 

The words "about to sail" had référence primarily to the 
steamer's leaving Benizaf, and indirectly only to the time of 
her arriving in Philadelphia; and it is to the circumstances 
surrounding her at Benizaf that we are to look for light, and 
not to the expectations of the charterers as to her arrivai at 
Philadelphia. The words used in the contract were the worda 
-which it was known to ail the parties the agent of the own- 
«rs was authorized by them to use, and it is plain that the 
necessity of the charterers to hâve the steamer in time for the 



184 FEDERAL REPORTEE. 

August sbipmeut of grain cannot affect the meauing to be 
given to the language. 

It is apparent that the words "about to sail from Benizaf 
with cargo" must hâve been understood to cover some period 
of time. It would not be reasonable to suppose the charter- 
ers ever thought they meant that the ship had ail her cargo 
on board and was weighing anehor, or getting up steam, or 
was in any such state of forwardness as that she oould leave 
Benizaf within an hour or two. It ia not reasonable to sup- 
pose that the owners were willing to bind themselves, with 
regard to a vessel in so remote and inaccessible a place, to 
such a point of time. It must, I think, bave been understood 
by the charterers that gome delay in the departure of the 
vessel was covered by the language. 

Gibraltar appears to be the nearest point of télégraphie 
communication. Neither the owners nor charterers could 
know anything of the "Whickliam" except that she passed 
in through the Straits of Gibraltar on July 25th. It was to 
be presumed, on August Ist, that she had reached Benizaf, 
and had been there âve days, and therefore had either sailed 
for Philadelphia, or was about to sail as soon as she got her 
cargo on board, which was the only thing to detain her. 

As matter of fact she had for two days been receiving cargo. 
She was ready to receive it on Sunday, July 27tb, but received 
none on that day ; on Monday, 28th, she did take in about 
115 tons, and on Tuesday, the 29th, about 90 tons; on the 
30th she received none, and 3 Ist only four bqat loads. The 
process of loading at Benizaf is proved to be that the vessel 
lies at anehor about a quarter of a mile from the eoast, in 
the roads. Small boats, carrying from five to seven tons each, 
come along side, and the ore is passed up the ship's side in 
small baskets, of about fifteen to the ton. There are two or 
three stages from the boats to the ship's decks, and two men 
at each stage receiving and passing the basket. It is proved 
that there were two gangs of men on each side of each of four 
hatches, so that there were about eight boats along-side at 
one time unloading into the ship. 

The ship's officers swear that the cargo was taken in wilh 
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diligence and dispatch ; that at first there was some delay 
resulting from there being two other steamers ahead of them, 
who had the right to be first loaded, and for the first three 
days the "Whickham" was more or less interfered with, and 
the witnesses testify that the delay in ail may ha^^e resulted 
in a loss of about two days' time. They state that the "Whick- 
ham" had steam up for several hours before the loading was 
completed, and that she sailed within an hour and a half 
after the last basket of ore was taken on board. 

What do thesG facts show with regard to the siirroandings 
of the steamer at the date of the charter, and what assistance 
do they afford us in getting at the meaning of the statement 
that the steamer was then "about to sail from Benizaf with 
cargo for Philadelphia?" 

Thay show that the steamer was to bring the usual cargo 
from that place, and that it was being put on board in the 
usnal manner ; that she had been at the place five days. Tliey 
show that she had not then sailed, because she had not com- 
pleted taking in her cargo; but that she did complète taking 
in lier cargo with reasonable diligence, and, being in evory 
respect Stted for the voyage, did, as soon as her cargo was 
on board, proceed with ail convenient speed to Philadelphia. 
Either I must hold that "about to sail with cargo" meant that 
the sleamcr had her cargo ail on board, and had nothing left 
to be done but to get up her anchor and start, which is an 
unroasonable and strained interprétation of such words in a 
contract with référence to a vessel in so remote a place ; or 
I must hold that they meant that she would sail in 12 hours, 
or in 24 or 48 hours, or some other definite time after the 
signing of the chartor-party, which would be making for the 
contracting parties a contract which they did not themsalves 
make; or I munt look at the known employment of the 
steamer at the date of the contract, and hold that the words 
meant that, as loading her cargo was the only thing which 
could be suppo'icid to be detaining her at that place, she was 
to sail as soon as, with reasonable diligence, she could get 
her cargo on board ; and this, I am of opinion, is the proper 
inte;pretaiiou of the contract. The word "about" eau only be 
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construed witli référence to the subject-matter and circum- 
stances with regard to which it is used; it has a more uneer- 
tain meaning than the words "almost," "nearly," "well 
nigh;" and, unless I adopt the method last above indicated, I 
think we are entirely without any guide in ascertaining its 
meaning as used in this charter, and what was the intention 
of the parties expressed by it. 

It plainly appears from the contract that the charterers 
took a great many risks, in respect to the steamer arriving 
in time for their purpose, which they would not hâve taken 
if they could hâve obtained the stipulation which they tried 
to get from the owners, but could not, viz., a stipulation that 
they were to be released if the steamer did not arrive in time 
for the August shipment. They were refused that stipula- 
tion, and they took the charter wifchout it, and assumed ail 
the risks of her non-arrival by reason of the weather and the 
accidents of navigation, which always rest upon the charterer 
unless there is a stipulation that the vessel shall arrive by a 
particular day. 

There are, in the reports, numerous décisions in which 
long delays, even extending to one and fcwo years, arising from 
embargoes or périls of the sea, bave been held not to absolve 
the charterer from loading the vessel when finally tendered. 
There is no argument, therefore, to be adduced from the alleged 
hardship of the case. In dealing with contracta with regard 
to vessels there must frequently be great losses arising from 
delays for which neither owner nor charterer is to blâme. 
Upon whom that loss must fall must be determined by the con- 
tract; and, as was said in Dimeck v. Cotlett, 12 Moore's Privy 
Counsel Cases, 228, "if the parties hâve not expressly stated 
for themselves in the charter-party that unless the vessel 
sailed by a specified day the charter-party should be at an 
end, the court ought to beslowto make such a stipulation for 
them." 

I hâve exarained with care the décisions which were cited 
by counsel, but I bave not been able to find that in any case at 
ail similar to the one under considération, and in which no 
particular day or period of time was stipulated for the sailing 
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or the arrivai of the vessel, the charterer was held to be 
absolved. 

It was also urged on behalf of Schumacher & Co. that, as 
the charter-party represented that the steamer was in every 
way fitted for the voyage, it was a breach of the contract for 
her to stop at Gibraltar for coal. By the ship's log it appears 
that her stop there did not exceed five hours, and was solely 
for the purpose of taking in a small additional quantity of coal. 
Gibraltar was not ont of her course; she must of necessity 
pass in proximity to it — ^it is a well-known coaling station for 
steamers — and I think it entirely too harsh a construction 
to hold that a steamer stopping so short a time and under 
such circumstances is a déviation, and was not proceeding 
with ail convenient speed to Philadelphia. 

The conclusion to whieh I hâve arrived is that Schumacher 
& Co. were not released from their obligation to load the ves- 
sel when she was tendered to them, and that they are liable 
to the owners for the damages resulting from their refusai so 
to do. 



The Fiest National Bank of Uniontown v. Stauffeb. 

(Circuit Court, W. B. Pennaylvania. February 13, 1880.) 

National Bank— Usurt— Rev. St. { 5198.— The reccipt by a national 
bank of anusurioua rate of interest upon the discount of a note works 
a forfeiture of such interest as would otherwise hâve accrued after the 
maturity of the note. 

Motion for a new trial in an action upon a promissory note 
agaiust an accomodation indorser. 

J. M. Stoner, for plaintiff. 

T. C. Lazear, for défendant. 

McKennan, J. This case was tried before the late Judge 
Ketcham, and, under his instructions, a verdict was rendered 
in favor of the plaintiff for the amount of the note in suit, 
with interest from its maturity to the date of the verdict. A 
motion for a new trial was made by the défendant, for the 



188 FEDERAL REPORTER 

reason that, under the circumstances, no interest was recov- 
erable upon the note, and that it was error in the judge to 
instruct the jury otherwise. 

It is admitted that more than the légal rate of interest was 
chargea and received by the plaintiff for the period which 
elapsed between the date and matui'ity of the note, and the 
question is whether this subjects the plaintif to a forfeiture of 
the interest which acerued afterwards. 

The National Currency Act furnishes a clear answer to this 
question. After fixing the rate of interest to be taken by 
national banks at that allowed by the local law, the thirtieth 
section of that act (Eev. St. § 5198) enacts: "And the know- 
ingly taking, receiving, reserving or charging a rate of inter- 
est greater than aforesaid shall be held and adjudged to be a 
forfeiture of the entire interest which the note, bill or other 
évidence of debt carries toith it, or which bas been agreed to 
be paid thereon;" and it is further provided that, where exces- 
sive interest has been paid, twice the amount may be recovered 
by an action commenced within two years. 

The "entire" interest which the note "carries witli it" is 
forfeited; and, if this means ail the intei-est which accrues 
upon it, as I think it clearly does, it is.difficult to uuderstand 
how any part of it is recoverable. By the opération of the 
act an usurious contract is inherently vicious, so that it can- 
not "carry" any interest "with it;" hence it would inade- 
quately effcctuate the intent of the act to hold that such a 
contract is purged of its taint and is invested with a capacity 
denied to it Ijefore by the f allure of the debtor to pay the debt, 
evidenced l)y it at maturity. 

This viow of the effect of the act of congress is not ineon- 
sistent with the opinion of the court in Barnet v. The Nat. 
Bank, 8 Otto, 555, as was urged in the argument, but is in 
entire harmony with it. There it was sought to set ofï usurious 
interest paid upon a séries of renewed bills, and also twice 
the amount of such interest, and it was held that the only 
remedy of the debtor was a pénal action, as provided by the 
last clause of section 30. In expounding this section the 
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court say : "Two catégories are thus defined, and the consé- 
quences denounced: 

"1. Where illégal interest has been knowingly stipulated 
for, but not paid, then only the sum lent, without interest, 
can be recovered. 

"2. Where such illégal interest bas been paid, then twice 
the amount so paid can be recovered, in a pénal action of 
debt or suit in the nature of such action against the offend- 
ing bank. •****" 

It is thus declared that the effect of a mère stipulation for 
illégal interest by a national bank is to deprive it of the 
right to recover more than "the sum lent, without interest;" 
but surely the "receiving" of illégal interest in furtherance of 
a stipulation to that effect cannot place the bank upon any 
better footing. It will undoubtedly preclude the recovery, by 
the debtor, of the penalty for an usurious payment, by way of 
set-off against his debt, but it cannot invest the créditer with 
a right to recover what the law déclares he shall forfeit by 
reason of his unlawful agreement. 

In this case it was agreed that usurious interest should be 
paid, and was paid, to the plaintiff, and the jury should hâve 
been instructed that this worked a forfeiture of ail the interest 
upon the note, aud that the plaintiff was entitled to recover 
only its face amount. A new trial will, therefore, be ordered, 
unless the plaintiff, within ten days, shall remit the excess of 
the amount found by the jury on the principal of the debt. 
Upon the entry of such remitter judgment will be entered on 
the verdict for the amount so rendered. 
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Thb Fifth National Bank of Pittsburgh v. The Pitts- 
BDBOH & Castle Shannon Eailboad Co. 

{Visirict Court, W. B. Pennsylvania. Pebruary 18, 1880.) 

BtOCKHOLDBBS — BOARD OF DiBBOTOES — PETITION — KECEIVBR. — The 

stockholders of a défendant corporation cannot obtain the removal of a 
receiver by pétition, where it appears from the pleadings that such cor- 
poration has a regiilarly elected board of directora, and that such board 
is in active sympa thy with the petitioners. 

National Bank— Kbcbiver — District Court— Jueibdiotion. — A dis- 
trict court of the United States has jurisdiction of a bill in equity pray- 
ing for the appointment of a receiver of an insolvent corporation, filed 
by a national bank established within the district within which such 
court is held. 

Pétition by alleged majority of the défendant stockholders. 

8. Sckoyer, Jr,, for petitioners. 

D. T. Watson and Knox é Reed, for the receiver and de- 
fendant company. 

Hampton é Dalzell, for H. Sellers MoKee. 

Slagle do Wiley, for the Iron City National Bank. 

AcHESON, J. The parties to this suit are the Fifth National 
Bank of Pittsburgh, plaintiff, and the Pittsburgh & Castle 
Shannon Eailroad Company and George E. Duncan, trustée 
of certain mortgage bondholders, défendants. 

Certain stockholders of the corporation défendant, claim- 
ing to represent a majority of the stock, filed a pétition in the 
case, containing various prayers, only two of which are now 
pressed, viz. : (1) that W. W. Martin be removed from the 
receivership of the défendant company, and James M. Bailey 
appointed in his stead ; (2) that the Iron City National Bank 
and Sellers McKee, judgment creditors of the défendant cor- 
poration, be restrained from proceeding by exécution against 
the corporation. 

At first I was disposed to regard the pétition in the light of 
a cross-bill ; but, upon a caref ul examination, I find it lacks 
the essential éléments of such bill. Upon the pleadings as 
they now stand the petitioners are Etrangers to this case, and 
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have no right to relief in the manner proposed, even had 
they Bhown good ground therefor. I reach this conclusion 
with the less hésitation because it appears, from the affidavits 
read, that the petitioners now have in active sympathy and 
co-operation with them a majority of the board of directors, 
and, of course, have it in their power to control the corpora- 
tion and he heard in court through it. 

I might hère stop with a simple order dismissing the péti- 
tion, but the case is so peculiar that I feel called on to add 
some additional observations. 

It was said by counsel for one of the judgment creditors 
that the court should itself take notice that the case is one 
not within the jurisdiction of the court. But I do not agrée 
with the counsel upon the question of jurisdiction. By section 
563 of the Eevised Statutes the United States district courts 
have jurisdiction, inter alla, "of ail suits by or againat any 
association established under any law providing for national 
banking associations within the district within which the court 
is held." 

But while of opinion that the controversy is within the 
jurisdiction of this court, I am very sure a receiver of the 
défendant corporation would never have been appointed had 
the court been in possession of ail the facts which have been 
developed upon the présent hearing. It is now plain that the 
rights of the plaintiff were not of such a character and were 
not in such jeopardy as to call for a remedy so extraordinary 
as the appointment of a receiver. Had any opposition been 
made by the défendants, clearly the court would have refused 
such appointment. In fact, it now for the first time appears 
that the corporation défendant acquiesced in, if it did not 
secretly promote, the appointment of a receiver in its own 
interests. This was not apparent to the court when the 
appointment was made. 

At that time there was a contest for the office of receiver- 
ship between the stockholders, some favoring Mr. Martin, 
others Mr. Bailey. The former was appointed. I do not find 
he bas been guilty of any act of commission or omission since 
his apppointment calling for his removal for cause. 
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No one havîng a proper standing in court has asked the 
court to rescind the order appointing a receiver, and I do not 
think the court of its own motion is called upon to make such 
order. 

But creditors of the corporation wiii no longer be hmdered 
in bringing suits or proceeding by exécution against it. 
Leave will be and is hereby granted to them to proceed by 
suit and exécution. 

This permission, however, is subject to a qualification in 
the case of M. B. Thompson, Jane Eeamer, Minerva H. Ea- 
hauser, Jane Eedman and Margaret Eeamer. Thèse parties 
proceeded in the common pleas court, No. 2, against the 
Pittsburgh & Castle Shannon Eailroad Company and the re- 
ceiver, by an action of ejectment, in clear contempt of the 
authority of this court. A subséquent application was made 
to this court to sustain that suit, but this was ref used. I hâve 
been asked to reconsider the action of the court in this re- 
gard, and I was, at first, disposcd to do so; but upon reflee- 
tion I hâve concluded not to disturb the former order of the 
court. But leave is now granted to said parties to bring and 
prosecute to judgment and exécution a new action of eject- 
ment, or such other suits as may be appropriate to their 
case. 

Pétition dismissed. 
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Mack and others v. Lanoashiee Ins. Co. 

{Circuit Court, E. B. Missouri. , 1880.) 

Fleadino— Akswee — GknbraIj Déniai.. — Under the rules of pleading 
establLslicd by the atate of Missouri, as modifled by the act of 1875. 
afBnnative matters of defence caaiiot be set up uuder a peneral déniai. 

Demurrer to answer. 

Nohle (& Orrick, for plaintiffs. 

0. B. Sansum and B. Gratz Brown, for défendant. 

Treat, J., [orally.) There is a demurrer to the second connt 
of the answer. In the course of the argument I directed the 
attention of counsel to a great many matters, not because this 
case involved ail of the inquiries suggested, but to get their 
assistance in order that I migbt settle, as far as is practicable, 
in my ownmind, the rules of pleading under the statute of the 
state. I should like to write an opinion as to the effect of 
the state act of 1875, but I think I can state my views iutel- 
ligibly. Hère is an action under a fire policy containing 
many provisions. The cnly point under considération is, 
how must the pleadings in this case, under the rules of plead- 
ing estabîished by the state, as modified by the act of 1875, 
be made up? The plaintiffs hère aver a contract under the 
terms of, whieh they, having done certain things, are entitled to 
recover. There are warrauties and other matters eontained 
in the policy which constitute substantive matters of defence, 
and M'hich the party can set up, whareby he can defeat the 
right of recovery. How shall those matters be set up? 

The state statute of 1875 permits, instead of a spécifie 
dei ial as to each of the allégations, a gênerai déniai; but 
it ( 063 not, and I wish this distinction understood as the rule 
of tlie court, it does not permit, under a gênerai déniai, 
affirmative matters of defence to be set up. But if a party 
bas an alfirmative matter of defence to be set up, as to a 
breach of warranty or other matters of that kind, which may 
occur under a policy, he must set them up afSrmatively and 
Beparately. Let me illustrate : This is an ordinary form of 
a déclaration on a fire policy ; the policy is set ont ; the plain- 
v.l.no.4— 13 
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tiff avers loss, notice, proof of loss, etc. Tliat is ail he ia 
required to do. The answer says : "And the said défendants, 
for further answer to the matters and things in the said plain- 
tiff's pétition stated and set forth, say that they admit that they 
are a body corporate under the laws of the United Kingdom of 
Great Britain and Ireland; they admit that they are prosecut- 
ing the business of fire insurance in the said state of Missouri ; 
they admit that they made and delivered to the firm of Mack 
& Co. the several policies of insurance âled as exhibits 'A' and 
'B' in said case, to insure the said firm" for the period of one 
year from 1878, terminating in 1879 ; "they admit that some 
goods of the description in the said several policies mentioned 
were damaged and consumed by fire on the fourth day of 
April, in the year A. D. 1879 ; they admit that the plaintiffs 
gave défendants due and proper notice of said fire; they 
admit that on the twelfth day of May, in the year last afore- 
said, plaintiiïs delivered to défendants certain papers called 
preliminary proofs of their alleged loss and damage, in the 
proofs stated and set forth, as they hâve in said pétition 
stated and set forth; that they had in* said building, at 
the time said fire occurred, goods of the description in said 
policy mentioned, the property of the plaintiffs, of the value 
of $78,219.32; but défendants deny that the goods so 
damaged and consumed by said fire were of the value stated 
by the plaintiffs ; and, on the contrary thereof, the défendants 
say that the whole value of said goods so consumed and dam- 
aged by said fire did not exceed the sum of $48,000, of which 
the défendants then and there gave notice to plaintiffs," — 
that is a defence pro tanto, — "and défendants offered to fis 
said loss and damage with the plaintiffs at the sum of $48,- 
000, but the plaintiffs refused to fix said loss and damage at 
said last mentioned sum, and persisted in claiming that at 
the time said fire occurred said goods were of the value of 
$78,219.32; and the défendants say that as to ail other mat- 
ters and things in said pétition stated and set forth the de- 
fendants deny the same, and each and every allégation thereof, 
in manner and form, as the same are in said pétition stated 
and set fort'u" I présume that last clause waa eut of abun- 
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dant caution. Every allégation is spécifie ally admitted hère 
on 'whicli the plaintiffs' right to recover exista; and the 
issue is on the affirmative matter of defence. 

"For a further and second defence to the matters and 
things in said pétition staied and set forth, défendants say 
that said policies were made and delivered to plaintiffs upon 
condition that plaintiffs would faithfuUy observe, perform 
and keep certain conditions and stipulations in said policy 
stated and set forth." 

[Hère foUowed a' large number of conditions common to 
fire policies.] 

They are conditions précèdent and subséquent, put into one 
gênerai allégation. Now I hold that, under the practice of 
the state courts, no such pleading is admissible. It would be 
a very sad thing if it were. If a party has any defence on 
which he relies, the statute requires that he shall set it up as 
a matter of defence separately — each by itself. They go to 
defeat the right of recovery. Défendant admits that vAat 
the plaintiffs hâve stated is correct, but yet sets forth that there 
are other matters, despite what they hâve stated, which go to 
defeat their right of recovery. And each of those must be 
specifically set up — not in gross. If the défendant will look 
at bis pleading he will find that he has eut out of the policy 
not only matters going to defeat the right of recovery — such 
as provisions as to warranty, etc., subséquent to the begin- 
ning of the policy — but also conditions précèdent which are 
put in issue by his déniai. Yet go a little deeper. "Défend- 
ants aver that, as to ail of said stipulations and conditions, 
except the giving to défendants notice of said fire, plaintiffs 
bave neglected and refused to perform and observe the same, 
and that ail of said conditions and stipulations, except the 
giving of said notice of said fire to said défendants, remain 
unperformed, unobserved, and wholly disregarded by the plain- 
tiffs." What? The plaintiffs are entitled to recover on the 
face of their pleadings unless something else has happened 
which is an af&rmative matter of defence. Now, in the de- 
fendant's pleading ail those matters of affirmative defence are 
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miied with the procèdent matter undcr one coiint, and say 
"he lias not done or performed (tll." That is bad pJeading. 

Hère is a spécifie matter of defence : "For a tliird and fur- 
ther defence to tlie matters and things in said pétition stated 
and set forth, the défendants say that after the happening of 
the said alleged loss and damage to said goods, to-wit, on the 
twelfth day of May, in the year A. D. 1879, the plaintifïs 
appeared in the city of St. Louis, bofore James P. Dawson, a 
notary public, duly commissioned and authorized to admin- 
ister oaths in said city, and then and, there plaintifs, in 
writing, made preliminary proof of their said alleged loss and 
damage, and in said writings, among other things set forth, 
the plaintifïs stated that, at the time said alleged loss and 
damage happened as aforesaid, the plaintiffs had, in said 
building in said policies described, a large quantity of goods 
of the description mentioned, of the value of $78,219.32, and 
that the same were consumed and damaged by said fire ; and 
then and there plaintifïs signed their names to said prelimi- 
nary proofs, and made oath before the said James P. Dawson 
that the matters and things in the said preliminary proofs 
stated and set forth were true, and then and there the plain- 
tiffs delivered the said preliminary proofs of their said loss 
to the défendants, and demanded of the défendants payment 
of the sum of $8,000, pro rata, as for a total loss of the said 
sum of $78,000; whereas, in truth and in fact, the whole 
value of said goods at the time of the said loss and damage, 
happening as aforesaid, did not exceed the sum of $48,000, 
as the plaintifïs then well knew. And the défendants aver 
that the plaintifïs made the said false statements in said pre- 
liminary proofs of said loss, and delivered the same to the 
défendants, with the fraudulent intent to induce défendants to 
believe that, at the time the alleged loss and damage haj)- 
pened as aforesaid, the said goods so damaged and consumed 
by said fire were of the value of $78,000 ; and with the fraud- 
ulent intent to conceal from the défendants the actual value 
of the goods so damaged and consumed by said fire; and with 
the fraudulent intent to induce défendants to believe that 
they were bound to pay to the plaintifïs the sum of $8,000; 
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ail of wliicli défendants aver was an attempt by the plaintiffs 
to defraud the défendants in the premises, and is contrary to 
tlic ternis of said policies." 

Tliat cornes, evidently, if true, under one of thèse provisions 
of the policy which the party has selected, to-wit: "Any 
fraiîd or attempted fraud by false swearing, etc., shall cause 
'Jio forfeiture of the policy and be a complète bar." That is 
jjct iip under that provision, I suppose. 

Tl]e fourth defence is that the fire was caused by the 
plaiiitilïs themselves. 

The only question raised by the demurrer is whether, in 
an action of this character, thèse conditions, précèdent aud 
subséquent, may be pleaded in gross. 

The statute, as I interpret it, is this: You may put in a 
gênerai déniai as to each allégation on which the plaintiffs' 
nght of recovery dépends, instead of putting, as heretofore, a 
spécifie déniai of each seriatim; but when you come to 
affirmative matters you must then specify each matter of 
defence according to the rules of pleading pertaining thereto. 
The demurrer is sustained. 



Hathaway and othcrs v. St. Paul Fire & Marine Ins. Co. 

(Circuit Court, E. D. Missouri. , 1880.) 

ÎUeine Insukakcb — Government Vessel— Unlicensed Pilot— Sea- 
woKTiiraBSs. — The mère faot that the ofïïcers navigating a government 
vessel ai-e not licensed pilots, does not prima fade render a vessel unsea- 
worthy under the warranties of marine insurance. 

J. Chandler and J. P. FÀlis, for plaintiffs. 

Lee, Marshal de Barclay, for défendant. 

Motion of défendant for new trial. 

Treat, j., (prally.) Concerning this case we hâve had very 
fuU conférence, and I am now authorized by Brother Krekel to 
announce that we hâve reached the same conclusion — ^that the 
motion for a new trial must be sust lined. The character of 
the action was this : Certain army officers, being ordered from 
one post to another, proceeded, under an order from the wat 
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department, and shipped their private effects on a govern- 
ment vessel, going up the river. They took out insurance on 
those effects, the agent of the underwriter knowing that the 
property waa to be shipped on this government vessel. Henoe 
the contention seems to hâve heen, at an early stage of the 
trial, whether the rules and laws that require vessels to hâve 
licensed pilota are applicable to government vessels. 

Testimony was received as tothe unlicensed pilotsnavigating 
the vessel on which the disaster occurred, in order to ascer- 
tain whether the vessel was seaworthy, under the warranties 
of marine insurance. Judge Krekel originally held that the 
mère fact of the ofïicers being unlicensed did not privia facie 
render the vessel unseaworthy, but it was a matter of fact to 
be determined by the jury. But in the course of the trial and 
after various arguments the doctrine of contributory loss, and 
gênerai and particular average, was urged to show that inas- 
much as the government or a government vessel could not be 
compelled to contribute if there had been a jetfcison, for illustra- 
tion, therefore the whole case was taken out of the body of 
the law of insurance as to seaworthiness. But this was not 
a case involving any such propositions. Yet his instructions 
were based on that theory. This contract was not between 
the government and the shipper, nor between the government 
and the underwriter, but between the shipper and the under- 
writer; and ail the warranties that foUow with regard to sea- 
worthiness obtain. Whether the vessel was a government 
or any other vessel, yet the mare fact that the government 
vessel does not hâve a licensed pilot, and is not bound to 
hâve one, does not raise presumptions one way or another; 
it becomes a simple matter of fact, and must be left to the 
jury. I want to remark that under the motion for a new 
trial one of the grounJs was newly discovered évidence, and 
that this new trial is not granted ou that matter. If that 
had been ail, the motion would hâve been overruled; but it 
simply rests upon the point already stated. I am instructed 
to say, by Judge Krekel, that for thèse reasons the motion 
miist be sustaint 1. 
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DowNTON V. Yaeoer Milling Co. 

{Gircuit Court, E. D. Missouri. 1880.) 

Patent — Milling JProcess — Ubb of Rolls. — A patent for the manu- 
facture of middlings flour bypassing themiddlings, after Iheir discharge 
from a purifier, tlirough or betwecn rolls, is void for want of noveltj' 
and uncertainty, when such rolls are' inadéquate to produce the resuit 

described. 

W. G. Rainey and George Harding, for plaintiff. 

G. M. Stewart and F. W. Cotzhausen, for défendant. 

Treat, J., (orally.) I am prepared to announce my conclu- 
sion in the case of Downton v. The Yaeger Milling Company-. 
Tliis case was presented at great length last spring, and it was 
announced to counsel at that time tliat if the court was com- 
pelled, as matters then stood, to décide the case, it -would 
hâve to décide it in a certain way, but it -would be more sat- 
isfaetory if on certain points it could be more fully presented. 
That has been done, and very ably. One of the points as to 
which the court was troubled was whether, under the existing 
state of the art, this being a process patent, there was any 
noveity in it. Second, was the patent itself sufficiently spé- 
cifie in its terms to inake it practicable, or, in other words, 
patentable in the form pursued. 

It is not proposed this morning to go through the milling 
literature with regard to thèse matters, as the various stages 
of ail the matters involved were fully considered at the time 
of the hearing of the milling cases before Judges Dillon, Nel- 
son and myself. We were then very fully instructed as to 
this new process, and also as to the state of the art wlien the 
new process arose, and the conclusions announced in that 
case are very familiar to the counsel in this case, and to the 
milling public generally, by this time. 

Now the niills using this new process interject rolls at 
various stages in connection with grinding, and, after purify- 
ing', regrinding the purified middlings. Counsel were asked 
whether they construed this particular patent as covering 
any use of rolls on purified middlings at any stage of the suc- 
cessive grindings, or whether, under their construction of the 
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patent, it was a use of roUs, one or more, at a stage inter- 
mediate the first and second grindings. Counsel were under- 
stood to say that the interjection of such rolls at any one 
of thèse successive stages was within the terms of the pat- 
ent. The importance of that, if the testimony is understood, 
relates to the question of infringement. 

There was a controversy «at an early stage of this case, 
growing out of the transactions betweon Downton, Allia à 
Co., of Mihvaukee, and 'Jiis défendant, Yaeger. Judge Dillou 
and mysolf disagreed in opinion with regard to the effect of 
the paper transactions involved, but his ruling with regard to 
the matter was necessarijy the ruling in the case. ïïe liold 
that if there was an infringement of this patent then the de- 
fendant must answer, except as to the two chilled iron rolls 
interposed between the lirst and second grindings accordingto 
the terms of the patent, because Allis & Co., who were to 
some extent assignées in this matter, made those rolls ac- 
cording to Downton's description, Downton himself superin- 
teuding the whole matter and putting them in the mill; the 
contention being on the part of Downton that lie informed 
thèse parties who had bought thèse rolls, which came under 
a subséquent patent, that whilst lie put them in thcy must 
give him a royalty under his process patent, and hence any 
use of the rolls by those parties did not exonerate them from 
a royalty therefor. Judge Dillon and I concurred as to those 
two; said they were supposed to hâve beenput there for some 
purpose. They were put there by the plaintiff, and under his 
very patent, and if it is said that they were put there mereiy 
to clog the machinery and for nothing involving a purpose, 
such a proposition cannot be maintained. 

Now the court is brought, for the purposes of this case, to 
the construction of this patent. It bas been read and reread 
very carefuUy. If tliere is anything in it that is patentable, 
and involves novelty, it is not the use of rolls at evcry stage 
of this process — for ail the Minnesota mills had been using it 
before, and in Europe and Missouri the same thing had been 
practiced for a long séries of years — but it was the interjec- 
tion of rolls between the first and second grindings, whereby 
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certain effects ■H'Oiild be produced; that is, such use flattena 
the germ or embrj'onic part of the berry, and alsQ the pellicle, 
by a crushing instead of a grinding prc-cess. It is very obvi- 
ons to any one -who bas looked into this sabject that if this 
grinding process is continued, whereby ail the matter of the 
berry, including the germ — which seems to be the most obnox- 
ious part of the wbole — is mixed, then, instead of getting 
a first quality of llour, you hâve flour that is somewhat infe- 
rior in its character; for this waxy germ, in itself, has no 
especial nutritive property, but damages the flour tlu-ough 
varions causes. Hence, if you can take that out in tlie first 
instance, so that it shall not be ground into the body of the 
flour, it is certainly a most bénéficiai efïoct. To do it you 
must crush, not grind, for this little embryonic pariiic'.e is so 
very minute that, unless you ilatten it, it may, und-jr trit- 
uration or grinding, pass into the middlings, and if you grind 
the middlings it will go into the body ot the flour. So that 
tho true construction, and the only construction, t!i:tt v,'û\ 
uphokl this patent is the interjection of tliose rolls îietwoeu 
the first and second grinrïïiigs of the pnvified middliii',';^. Ey 
that means fhc fluffy ma'ter wonld l)e tlirown oiT, Icavinj the 
tailings to be operuted upon tliereaficr. 

Then cornes tlie next quoslion : If t'iat be the trr.e reading 
of the patent, did this défendant use anything but tlie two 
chilled ii'on rolls at that stage of the process? The évidence 
is very nncertain on that point. Sonie say that unïV;r the 
Wegmau patent porcelain rolls were usod at varions stages. 
But no matter as to that. This question is one to v,-hich the 
court askod particular attention, nainely : hère is a statement 
that by the use of rolls in a particular stage of this process 
certain bciieficial rosults Ciin be had ; that is, a flattening of 
the germ so that it will not pass throiigh the bolts. Now is 
that to be construed in this way; that any dcvice that migh: 
at any tinie thereafter be had, whereby such a resuit may 
oecur, is covered by this patent? It seems that anterior to 
this patent Mowbray and others had been using rolls, and in 
that very stage of the process, but the contention was that 
tho particular rolls that they were using did not effect the' 
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end to the desired exteu'', and hence, subséquent to tliis pro 
cess patent, it became necesaary to bave some roUs invented 
whicb would effect the end. 

Now, it is an elemental proposition as to patents that they 
sball be so clear that by ordinary means they can be worked 
out by a person skilled in the art. It is clear that.this patent 
could not be operated by any method until some person 
invented rolls, which, while they should not be corrugated, 
because that would be as bad as the mill-stones in triturat- 
ing, but should be smooth, and yet bave suiScient grip and 
be of sufficient hardness; and that was not ail, they must 
hâve the same diameters and work with equal speed, instead 
of differential speed. Neither of which was suggested in the 
patent. 

To suminarize, the claim of the patent is spécifie : "The 
herein described process of manufacturing middlings flour by 
passing the middlings, after their discharge from a purifier, 
through or between rolls, and subsequently bolting and grind- 
ing the same for the purposes set forth." Those purposes, 
as the spécification statea, are mainly for flattening the germ. 
That object was elïected by the interposition of rolls at that 
particular stage of the process. EoUs at other stages of the 
milling process had been previously used, and even rolls by 
Mowbray at that particular stage ; hence, if the patent is to 
be construed by its terms as covering the use of rolls at any 
stage of the milling process, it had been long antioipated 
prior thereto. If it is to be restricted to the use of rolls at 
the particular stage mentioned, then, so far as this case is 
concerned, the plaintiff is estopped, because he himself, as 
heretofore decided, placed the only rolls used at that stage 
in the defendant's mill. 

On the other hand, irrespective of the question of estoppel, 
if the patent is for a process to be effeoted without any 
known means of accomplishing the resuit, but requiring in- 
ventive fiiculty, whereby rolls to accomplish the purposes, and 
their modes of opération, were to be determined by new in- 
ventions or discoveries, then the patent does not furnish to 
any one, as then skilled in the art, means whereby the bene- 
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fieîal end coiild be accomplished. No one in the then exist- 
ing state of the art could, by the usa of any rolla known, or 
by any modes of operating the same, bave effected the 
designed end. Consequently, to uphold this patent for a pro- 
cess which woiild bave been ineffective without some inven- 
tions thereafter had, would be to block the path to ail future 
progress in the art of milling, 

The necessary resuit is that I dismiss the bill, the patent 
being void for want of novelty, and uncertainty. 



LiGGETT 4. Myers Tobacoo Co. V. Miller and othera. 

{Circuit Court, E. D. Missouri. March term, 1880.) 

Patent — Interfering Patknts — Sbhvice op Notice Outsibb of Dis- 
TKiCT. — In proceedings for relief against the owners of an interfering 
patent, under section 4918 of the Kevised Statutes, no provision is made 
for the service of notice upon parties outsideof the district in which 
such proceedings hâve been instituted. 

iS. S. Boyd, for complainant. 

Haich <& Stem and Wincliester é Beattie, for défendant'*. 

McCrary, J., (prally.) This is a proceeding under seetior 
4918 of the Kevised Statutes of the United States, touching 
interfering patents. I will read the section in f uU : 

"Whenever there are interfering patents, any person inter- 
ested in any one of them, or in the working of the invention 
claimed under either of them, may hâve relief against the 
interfering patentée, and ail parties interested under him, by 
suit in equity against the owners of the interfering patent j 
and the court, on notice to adverse parties, and other due 
proceedings had according to the course of equity, may adjudge 
and déclare either of the patents void, in whole or in part, or 
inoperative or invalid in any particular part of the United 
States, according to the interest of the parties in the pn tent 
or the invention patented. But no such judgment or adjudi. 
cation shall affect the right of any person except the parties 
to the suit, and those deriving title under them subséquent to 
the rendition of such judgment." 
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When this casewas bronght toour attentior, in the second 
day of February last, we held tliat tlie proceeding contein- 
plated by this section was an ordinary proceeding iii chan- 
cery; that it was not a summary proceeding, but an ad\-ersary 
proceeding, in wliich the party must file the usual bill in cbau- 
cery and issue the subpœna required by the chancery practice. 
In accordance with that ruling counsel arnended bis bill so 
as to make it couform to tbe ehancery practice, and issucl thj 
usual subpœna, wbicb bas been served on the défendants wlio 
were within the district. He furtliermoro issued a u',)ticû wiiicii 
has been served on parties oatsido of the district. Tue notice 
is as follows, addressed to the sevoral défendants : 

"Please take notice that we hâve this day fi'ed an ameuded 
bill in equity in tlie above entitled cause, uiider soctiaii iiVLS, 
Eev. St. of the United States, praying, aniong othcr things, 
that said court may adjudgj and déclare R3-issuo LcL'.eis Pat- 
ent, Xo. S0()0, g.'aiited tiie above named defojuîau';.;, J Diuary 
20, A. D. 1S78, for 'Improvenient in Finishing Tob;i,cco 
Plugs,' to be utterly null and void, 

"liospectfully, etc., 

"LiGGE'rT & MyERj XOfiACCO Co. 

"J3y Sam'l s. Bo-ïd, Soliciter." 
Tbe question presentod now is, and it is preseuted really 
for tbe second time, whether in such a case as ibis tlie com- 
plainant niay départ i'rom the usual chuucory practice, and 
issue a notice of this charactcr to be served outside of the 
district. 

Counsel nas very properly, I think, Drought the matter 
agiin before us, for the reason that it was considered very 
îuirrieuly on the former uucasion, and for the further reason 
that he ougbt to bave the question preseuted in a shape to 
be reviewed by the suprême court. But, on a re-eonsidera- 
tion of the whoie subject, we hâve reached the same conclu- 
si.ju annoui'Ce 1 before. No law of (lie L'niic.1 States ma\es 
provision for tbe service of any process outside of tlie dis- 
trict. Ou tbe contrary, it is expressly provided, by section 739 
of the Eevised Statiiti's, tha*;:, "except ijr the cases provided 
iu î;i ' nox!; tlnoo seclioni, no person siuill bo anes'.eJ in ono 
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<îistrict, for trial in another, in any civil action before a cir- 
cuit or district court ; and except in the said cases, and the 
cases provided by the preceding section, no civil suit sball be 
brought before either if said courts against an inbabitant of 
^he United States, by any original process, in any other dis- 
trict than tliat of which he is an inhabitant, or in which he 
is fnund at the time of serving the writ." 

This is not a case that cornes within any exception to that 
rule. The exceptions are cases whcre the subjeot-miitter is 
•«'ithin the jnrisdiclion of the court. Now I dont think that 
section 491 S is inteiided to change the practice so far as t . 
permit this court, by the issuing of a notice of this charactev 
or any otlier process, to bring before it citizens from any ati ' 
every part of the United States, to hâve their rights adjndi- 
cated hère. On the contrary, I think the section clearly con- 
templâtes that the ordinary course of equity proceedings sha'l 
be pursucd, and tliat in niany cases it will occur that on'y 
part of the persons intorested will be brought before the court ; 
for it jjrovidos, as you will observe, for a judgment whieh 
"may déclare either of the patents void in whole or in part, 
or Inopera'ive, or invalid in any particular part of the United 
States, according'to the interest of the parties in the patent 
or the invention patented;" and furiher provides that "no 
such judgment or adjudication shall affect the right of any 
person, except the parties to the suit and those deriving title 
under theiu subséquent to the rendltion of such judgment." 

Now, the conséquence of giving the statute the construc- 
tion contended by counsel for the coniplainant would, it seems 
to us, be vei'y serions. This is a case of interférence. The 
owner of a patent, residing in Maine, may, according to the 
construction contended for, file his bill, and by issuing notice 
upon bis own motion, and having it served, bring belbre the 
court in that state parties residing in California. 

The parties interestcd in patents are often very numerous; 
they may be found in every state of th^^ Union, and may be, 
by such a proceeding as this, broiigh'; t."> any particuhr place 
where a complainant may sec lit to ii'o his luU, if the con- 
struction claimed is sustainod. \Yû ad lie: e to onr former 



206 FEDEBAL BEPOBTKB. 

rulîng; but as the question is important I am glad that 
counsel has presented it again, so that it may be reviewed, in 
case the suprême court is called to pass upôn the matter. 

The motion is sustained. 

Tbeat, J., coneurred. 



LeYI V. COLUMBIA LiPE InS. Co. 
{Circuit Court, E, D, Missouri. , 1880.) 

jTmiSDicTioN — Execution — Judgment in Fédéral Cookt — I'hoperty 
m CuSTODT op State Coubt. — Where, under the "lusurauce Act" of 
the state of Missouri, proceedinga hâve beon instituted in the state 
eottrt against an Insurance company, which finally resuit in the dissolu- 
tion and administration of tlie affaira of that company, ail intermediate 
proceedinga must be finally diaposed of in that tribunal, even though a 
Talid and subsisting judgment was obtained in the fédéral court againat 
the company pending auch administration. 

Motion for exécution and order on receiver of an insurance 
company, dissolved under proceedings in a state court, for 
the payment of a judgment obtained against such insurance 
company pending said proceedings in the state court. 

Given Campbell, for plaintiff. 

Pope d McGinness, for défendant. 

Teeat, J., (orally.) M. D. Lewis, public adminîstrator, has 
filed his pétition to hâve the judgment in favor of Levi revived; 
and notice thereof having been served on the receiver of the 
défendant, (dissolved,) the latter appeared, and, not objecting 
thereto, it was adjudged that said judgment be revived in the 
name of said administrator, Lewis. Thereupon a rule was 
entered upon said receiver to show cause why he should not 
pay the amount of said judgment, or why exécution should 
not issue against the realty or assets of said dissolved corpo- 
ration. To that rule said receiver has made an answer to 
the following efïect, viz : That said corporation was a Mis- 
souri corporation; that on Pebruary 23, 1877, the superin- 
tendent of the insurance department filed in the proper sate 
court a pétition for the dissolution, etc., of said corporation ; 
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that on February 23, 1877, a preliminary injunction was 
issued; that on August 7, 1877, Alexander was appointed 
temporary receiver, and that on October 17, 1877, said cor- 
poration was dissolved by a decree entered in said proceedings. 

The other averments in the return pertain to what bas 
been done under said decree towards winding up the affaira 
of said corporation, among which it is stated that plaintiff's 
attorney presented the demand in question for allowance by 
the référée as a preferred claim, etc. 

The suit in this court, which ripened into a judgment, was 
brought after proceedings had been commenced in the state 
court to wind up the corporation named, and although judg- 
ment was rendered on plaintiff's demand, before the decree of 
dissolution was had, yet the decree operated to put in custodia 
lerjis of the state tribunals ail the assets of the corporation, 
as existing on the day of pétition, filed. Hence, the judg- 
ment of the plaintiff, though valid and subsisting, must be 
treated like any other demand duly proved, subject to be 
allowed as such, on présentation to the référée in the state 
court. This court cannot interfère with the jurisdiction and 
proceedings of the state court and its olScers, who are duly 
iUlministering the assets of said dissolved corporation. 

It may be very difficult to reconcile the several décisions of 
the United States suprême court concerning such questions, 
especially in the light of the two cases of Payne v. Hook ; yet 
the ourrent of its rulings, and the gênerai principle to be 
applied, is clear, viz. : that whatever court first obtains juris- 
diction of the res, or assets of a défendant, must proceed there- 
with uninterrupted by any other tribunal. Were this not so 
unseemly conflicts and constant discord would resuit. 

The question raised hère is not a new one. Twenty odd 
years ago the circuit and district courts of the United States 
had to meet the question, and they determined with gênerai 
uniformity that where the res or property was in the custody 
or possession of the state tribunals they could not be inter- 
fered with, Hence, some twenty-five years ago, cases went 
op from Michigan and Pennsylvania, in which that question 
was presented to the suprême court of the United States, 
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After argument a leargument was ordered, whicli ripened 
into judgment in the case of Taylor v. Carryl, 20 How. 583. 
The resuit was this ruling : That, considering the peculiar ohar- 
acter of our government, whatever rightful jurisdiction first 
obtained custody of thèse matters, it must, ■without interrup- 
tion by other courts, be permitted to proceed. 

For instance, in a case of admiralty, when under the vari- 
ous state laws, by attachment or otberwise, the res was in 
the custody of the state authorities, and a warrant is issued 
in admii"alty, where there is exclusive jurisdiction as to some 
matters, (a stronger case than Mr. Campbell's,) what shall 
be done with tliat process? Shall a United States court 
undertake to take the res ont of the custody of the state 
ofïicers? No. So said this court and the suprême court, 
after reargument. And the state court accordingly pro- 
ceeded with the matter. If, subséquent thereto, the rights of 
the parties having been duly considered, a libellant cornes, 
having a prior lien, and pursues the property in the hands of 
the purchaser, his lien will be recognized and enforced. So 
stands the body of the admiralty law up to this hour. 

Now, vice versa, supjooae there was a receiver of this court 
in the custody and administration of certain afïairs, and the 
state courts attempted to interfère with such administration, 
this court would repel any such interférence, and any person 
who, despitc tlie lawful custody of the officers of this court, 
should attemptto interfère witli such administration, would be 
in contempt. But, waiving tl]at wheilioi they would or would 
not, this coiart would iftsist upon its oiïicors administering the 
estate in due form. On the other iiand, if the state court is 
lav.fuUy in possession of thèse matters it must go on in its 
course without inteiference. They are independent juris- 
dictions for the respective purposes. 

With thèse ancillury matte.s stated, you may présent your 
demand for and pur.-,ue the remédies in one or the other tri- 
banals as you p'ease. Further, take the case in hand. There 
is an act to be examined — the Insurance act of this state. I 
hâve examined a copy of the insurance laws with référence 
to the force and elïect of the act. In a few words it is this : 
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Under the particular laws of the state, under certain cir- 
cumstances, the state courts should pass preliminarily on 
certain matters, which might ultimately ripen into a decree 
for settlement of ail the affairs relating to a certain matter or 
Company. Now, if fédéral courts or state courts elsewhere 
may proceed by tlieir judgments to strike through such a set- 
tlement, -which is intended for the equal distribution of ail 
the assets of the company, the settlement may be ultimately 
destroyed. 

Such a state of tacts -would defeat the very purposes of the 
statute. It -would resuit in a race of diligence, whereby, 
through a particular jurisdiction — it may be the state or féd- 
éral courts, from one end of the Union to the other — priorities 
may be obtained, and the intention that the assets in the 
hands of the receiver for the purpose of equal distribution, 
amongall of the demands against the company, be entirely de- 
feated. Consequently, -when proceedings are instituted under 
the insurance act of the state, -with regard to a Missouri cor- 
poration, the -whole ma'ter passes into the jurisdiction and 
cognizance of the state court, and -whatever occurs subse- 
quently thereto, with regard to such administration, must 
pursue such course as the court having custody thereof may 
détermine as right and proper. If an error is committed the 
ordinary course must be pursued. 

Hence, -without going further back than the case of Taylor 
V. Carryl, do^wn to the présent hour, with the exceptions of 
tlie two cases of Payne v. Hook, 7 Wall. 425; 14 Wall. 252, 
thero bas been an unbroken current of authority that a fed- 
fj:-al court shall not interfère with the administration of affairs 
liiwfully in the custody and jurisdiction of a state court. 
Vice versa, no state court can interfère with the custody and 
administ.ation of the res which a fédéral court bas lawfully 
in custody. Neither the one nor the other sliall interfère 
with the respective officers, to-wit : this court will not tolerate 
interférence with a receiver appointed by it; and, on the 
other hand, will not interfère with a receiver appointed by 
a state court. Thus harmouy is wrought in the adm nistra- 

v.l,no.4 — 14 
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tion of affairs. If there should be a question arising after 
the administration on the one hand of the state or fédéral 
tribunals, through its receiver, not coupled with or growing 
ont of the administration of the law through the respective 
courts pertaining to the oonduct of its ofiScers, such subsé- 
quent question might be oonsidered; but not pending the 
litigation. 

Hence it should be understood that the naked and broad 
proposition is decided by this court in this particular case, 
that where, under the state insurance act, proceedings hâve 
been instituted against a company which finally ripen into 
the administration of the affairs of that company, ail inter- 
mediate proceedings must be finally disposed of in that tri- 
bunal, even though a judgment were rendered hère pending 
the administration. In this case judgment was rendered. It 
stands as a valid and subsisting judgment, subject, however, 
in its order of distribution, to the rules pertaining to the ad- 
ministration of thèse affairs under the insurance act "of the 
state. 

Suppose, under the insurance law, the case against this 
company had been finally dismissed in the state court, this 
plaintiff would then hâve had his lien according to its order 
of priority. But he took his judgment subject to the déter- 
mination of the state court, whether it should render a final 
decree of dissolution relating back to the date of the pro- 
ceedings. Consequently the proceedings hère are not void ; 
it is a valid judgment, to await its order in that court like any 
other judgment. If this is understood, that is ail of this 
case. In other words, having entered of record the revival of 
this matter in the name of Lewis, administrator, the pétition 
is dismissed as to ail other matters, and the party remitted to 
his proceedings in the state court, so far as this case is con- 
«erned. 

Now, a few words should be said with regard to the two 
cases of Payne v. Hook, supra. In the second case the suprême 
court of the United States, without expressly saying that it 
had overruled itself with regard to the matters involved in 
those cases, practically did so. Mr. CampbeU called the atten- 
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tion of the court to that matter. The case was a peculiai 
one. This court was reversed, but the reason for the rever- 
sai, if it becomes this court to make any comments, are not 
satisfactory. Suffice it, however, that there was a reversai 
of the judgment. This court pursued the mandate of the 
suprême court in letter and spirit, and then the case went 
up a second time and that court shifted its ground. Hence, 
M'hether the case of Payne v. Hook is authority for anything 
is a question. 

The principle involved was simply this : One of many dis- 
tribu tees of an estate, before final settlement or détermination 
of the affairs of the estate in the proper tribunal, to wit, a 
probate court, filed a bill in this court against the administra- 
tor and his sureties, among other things, to charge him with 
the amount that would come to her, as distributee, on a final 
settlement and détermination of the questions which were 
properly to be determined by the probate court. This court 
held that it could not be done. The suprême court said it 
could be done, because this particular distributee was a rési- 
dent of a state other than the state of Missouri. Now if that 
could be done in the case of a distributee, why could it not be 
done in the case of a creditor, and what would become of the 
probate administrations throughout the Union?, If there 
happened to be a non-resident creditor or distributee who 
chose to proceed in a fédéral tribunal, then there would be 
brought into the fédéral courts the administration of every 
such estate from one end of the Union to the other, and the 
probate laws would become of no force. 

The suprême court said: "Under the fédéral constitution 
laws bave beén passed that where there are citizens of différ- 
ent states the matter may be adjudicated in the fédéral 
courts, whether probate administration is involved or not. 
It is the duty of the courts, accordingly, to pass ùpon the 
matter, and render judgment." Another question was pre- 
sented, namely : There was a defect of parties ; only a pari 
of the distributees, not ail, was before the court ; henee, in 
the opinion of this court, the ground was taken as to the 
(Icfect of the parties in favor of the demurrer. The suprême 
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court took a différent view. Suppose, as- was held by this 
court, that one distributee, and there may be a large number, 
cornes in and takes out of the administration of the probate 
court the settlement of ail of the affaira pertaining to a par- 
ticular estate, and it is determined by a proceeding in this 
court that he is entitled to a given sum of money, as remain- 
ing after payment of ail the lawful demanda against the 
estate, a pro rata of which belongs to the particular party. 
The next day another distributee cornes in, and so on, ad 
iri/ucituiii. He is not a party to the original proceeding; he 
is an entirely différent party, res inter allas acta. The suprême 
court said, in the first case of Payne v. Hook : Very well ; 
judgmeut having been rendered for an accounting in one 
case, the other distributees may come in by a supplemental 
proceeding and become parties thereto, whereby, on filial 
détermination and settlement, the gross amonnt subject to 
distribution may be determined and then divided. This 
court pursued that course under the mandate of the suprême 
court. The other distributees came in in a supplemental 
way. . Objections were interposed, and the matter again went 
to the suprême court, and they then said that was entirely 
wrong; it could not be done. 

It may b,e considered that the two cases of Payne v. ïîook 
décide nothing. They are not in accord with each other, nor 
with the uniform rulings of the suprême court of the United 
States theretofore. Hence the broad principle romains — 
under the constitution and lawa of the country, and of the 
rulings of the suprême court of the United States in connec- 
tion therewith — that whatever tribunal, state or fédéral, law- 
fully has possession of the res of an estate it shall proeeed to 
the fuU administration thereof, without interférence by an- 
other tribunal. The state courts are not-bound to accept 
any orders of the fédéral courts in regard to their mode of 
determining matters rightfully before them; just as this 
court would repel any interférence by the state courts with 
the res or an estate in its custody. It must suffice, therefore, 
(bat the motion f(jr exécution find an order on the receiver of 
te s'- to (;o;,il m st 1-0 'I''i-cl. 
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The plaintiff can take sueh action on his judgment, for the 
allowance of the same by the state court, as he may be ad- 
vised. 



United States v. Biebusch. 
(Circuit Court, E. D Missouri. .) 

PlîACTTCE — RuiiINGS OP DlSTHICT JUDGE "WlIEN HOIjDIÎîG THE CIRCUIT 

Court — When Reyiewablb by Circuit Judgb. — It is well settled in 
flie eiglith circuit that the riilings of the district judge, wliile holding 
tlic circuit court, are not subject to review in the same coui-t, by tlie cir- 
cuit judge or justice, and the circuit judge will onlysit to licar motions 
for new trials in cases tried in his absence, when tlie district judge se 
desires and roquests it. 

lïTDICTMENT — WlTIIDRAWAL OP CoUNT — EVIDENCE. — TllC willldl-n VVal Of 

a count in an indiclment does not render the évidence olïered incom- 
pétent, so far as it is legally applicable to tue counts of tlie indictment 
not wilhdrawn. 

Same — JÎ'HAUDUiiENT Sai.k — Fii.vudui.ekï Pos>-essk)>; — ICvroEXCE. — Evi- 
dence of a fraudulcnl sale is compétent to support a cliai-ge of fraudu- 
lent possession under a count in an indicLniont. 

WiTHESs — Infamy — Pkoop op Cosvicïion. — Conviction of an infamous 
crime must l)e shown l)y the record, and does not aflcet tho corapetency 
of the testimony of a witness. 

Judgment — Attestation op Record — Rev. St. } '905 — OEiiTuncATE. — 
The record of a judgment in tlie state of Illinois is not ad:;iissible m évi- 
dence in the circuitcourt of Missouri unless attested iti uceordancewith 
section 109 of the Hev. St. and (hily certified. 

WiïNEss — Infamy — Coxpikmation op Testimony. — Evidence is admis- 
sible in contirmation of the testimony of a jierson who lias been convicted 
of an infamous crime, in snch and so many parts of his narrative as may 
satisfy the jury that hc lias told the trnUi, bnt sliould not, perhaps, be 
extendcd to such acts in tlie narrative as are generally vveli kuown. 

Motion for a new trial before the circuit judge, in an indict- 
ment tried by the district judge while holding the circuit 
court in the absence of the circuit judge. 

Indictment. Motion for new trial. 

McCr.AEY, J. In this case and one other I hâve at this 
time heard, with the district judge, motions for new trials 
in cases tried before him when holding alone the circuit court. 
I hâve doue so at his request, and only for the purpose of 
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advising with and assisting him. It is well settled in this 
circuit that the rulings of the district judge while holding the 
circuit court are not subject to be reviewed in the same court, 
either by the circuit judge or the circuit justice. I make thia 
announcement so that it may be understood that I am not to 
be expected, as a rule, to entertain motions for new trials in 
cases tried in my absence by the district judge, and that I 
will only sit with the district judge in hearing such matters 
when he desires and requests it. It is not enough that he 
does not object or consents. Âppleton v. S^nith, 1 Dillon, 202. 
In this case, however, I bave, at the request of the district 
judge, considered carefully the questions raised by coun- 
sel for défendant in support of their motion for a new trial, 
and am prepared to announee my concurrence in his rulings. 
The questions involved are, I think, sufficiently important 
to justify me in stating the légal propositions upon which we 
agreed, and which are conclusive of the motion. Tliey are 
as follows : 

1. Evidence offered in support of an indictment, contain- 
ing several coants, goes to the jury in support of each and ail 
the counts to which it is relevant, and so far as compétent ,' 
and where one of several counts is withdrawn after évidence 
has been offered, it is proper for the court to direct the jury 
to consider such évidence, under counts not withdrawn, in so- 
far as it is legally applicable to them. 

2. In an indictment, charging in one count possession of 
counterfeit coin, with intent to defraud, etc., and in another 
count charging a fraudulent sale of such coin, évidence of 
fraudaient possession and sale may be retained as supporting 
the first named count after the second bas been withdrawn 
from the jury, though the person to whom such sale is made 
is not named in the indictment. A fraudulent sale to any 
person, whether named in the indictment or not, is compétent 
évidence to support the charge of fraudulent possession. 

3. At common law a person convicted of an infamous crime 
was rendered incompétent as a witness, but in England and 
in most of the states of the Union the disqualification of 
infamy has been removed, and a conviction may be shown. 
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only to affect credibility. Whart. on Ev. § 397. The 
tendency of courts and législatures is now strongly in the 
direction of the doctrine that ail persons of sufficient intelli- 
gence should be accepted as compétent to testify, leaving to 
the jury, and not to the court, the question of credibility. In 
the courts of the United States, as well as in those of many 
of the states, a défendant in a criminal case may now testify 
in his own behalf. If, however, a conviction of an infamous 
■crime is to be held to exclude a ■witness, it is clear that such 
conviction must be shown by the record. "The record," says 
Mr. Greenleaf, "is required as sole évidence of his guilt, no 
other proof being admitted of the crime, not only because of 
the great injustice of trying the guilt of a third person in a 
«ase in which he is not a party, but, also, lest in the multipli- 
cation of the issues to be tried the principal case should be 
lost sight of and the administration of justice should be frus- 
trated." 1 Greenl. Ev. § 372. "It is the judgment, and that 
only, -which is received as the légal and conclusive évidence 
of the party's guilt, for the purpose of rendering him incom- 
pétent to testify. * * • jf {]^q gyjit of the party should 
\>e shown by oral évidence, and even by his own admission 
(though in neither of thèse modes can it be proved if the evi- 
<ience be objected to) or by his plea of 'guilty,' which has not 
heen followed by a judgment, the proof does not go to the 
competency of the witness, however it may afîect his credi- 
Mity." Id. § 375. 

4. The record of a judgment in the state of Illinois by a 
court of that state, to be admitted in évidence her«, must be 
attested in the manner provided by section 905 of the Revised 
Statutes, and the certiûcate must show that the person sign- 
ing it as judge was, at the time of so signing, the judge, 
chief justice, or presiding magistrate of the court in which the 
judgment is of record. 

5. Upon the question raised upon this motion as to what 
évidence may be received in corroboration of the testimony of 
a witness who is shown to be infamous, the authorities are 
not perfectly agreed. I am, however, prepared to accept, as 
-applicable liere, the rule laid down by Chief Baron Joy ia 
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his work on the évidence of accomplices, pp. 98, 99, and 
■which is as foUows: "The confirmation ought to be in such 
and so many parts of the accomplice's narrative as may rea- 
sonably satisfy the jury that lie ia telling truth without 
restricting the confirmation to any particular points, and 
leaving the effect of such confirmation (which may vary in its 
effect aecording to the nature and circumstances of the particu- 
lar case) to the considération of the jury, aided in that consid- 
ération by the observations of the judge. See 1 Greenleaf Ev. 
§ 381, note 1. This is, I think, a safe and sound rule, with, 
perhaps, a single modification. The corroborating évidence 
should not be extended to such acts in the witness' narrative 
as are generally known, but should be confined to tbose mat- 
ters which, -whether in themselves material to conviction or 
not, are seen to be well calculated to btrengthen and confirm 
the truth of his story. 



In re Welge. 
(District Court, E. B. Mimouri. ISSO.) 

BaîTKHUPTCT — AsSIftNEE — ALLO WANCE FOIS SrUVK ES AS AtTOIINEY. — Tlie 

court in its discrétion can allow an assignée in !)iinkruptcy additional 
compensation for his services as an attonicy iit iaw in tlic conduct of 
necessary litigation for the préservation of the bankruptestate. 

Motion to set aside extra allowance to an assignée in bank- 
ruptcy for services rendered as an attora.ij at Iaw. 

David Goldsmith, assignée, in propria pcrsona. 

S. N. HoUiday, for creditors. 

Tkeat, J. The motion in this caso raises the logal ques- 
tion whether under any circumstances au assignée in bank- 
ruptcycan be allowed, by way of additioaal compenaation, 
any sum whatever for his services as attoiiiey in the conduct 
of necessary litigation for the préservation of a bankrupt 
estate. The doctrine of trusts forbids the trustée to specu- 
late for his own benefit, but leaves to the ehancellor to déter- 
mine what the measure of his compensation should be. 

An assignée, with the consent of court, can bave an attor- 
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ney appointe^, to whom proper fées are allowable. Why, 
then, if the assignée is a compétent attorney, should he not 
act, and thus save the estate the expense of double charges ? 
If some one other than himself were called into the case the 
needed information would hâve to be imparted, and even 
then an inadéquate view of what is requisite might be pre- 
sented. 

Expérience has shown that when laymen hâve been as- 
signées they, from lack of légal information, hâve often 
turned over, practically, the administration of the respective 
estâtes to some attorney, and then claimed the statutory 
compensation for their services as assignées, and fées for 
their attorneys. This court has resolutely refused to allow 
such double compensation, for the assignée is compelled to 
perform ail duties pertaining to his trust for the compensa- 
tion allowed, and not to employ an attorney except in spécial 
cases. If extraordinary services are required and performed, 
an extra allowance is permitted; and why, if those extraor- 
dinary services are such as need a skilled attorney, should he 
not, if he performs those services, be allowed compensation 
therefor? 

In this case it is not disputed that the assignée, being a 
compétent attorney, and havingno assets for expensesof liti- 
gation, did institute and successfully pursue needed litigation, 
whereby the sole assets were secured. If he did the profes- 
sional work why should he not be allowed therefor, at least, 
the amount he would hâve had to pay some other attorney, 
whom he would hâve been compelled to instruct as to dé- 
tails ? 

There is no danger of abuse in such matters, because tha 
allowance is to be made by the court, just as in trusts gen- 
erally, where the chancellor passes on the true measure of 
compensation. Hère the work was well and successfully done, 
and the compensation reasonable. Indeed, but for the haz- 
ard the assignée took no assets would hâve existed. 

The motion to set aside the allowance is overruled, and the 
e tfa allowance grauted,Bubject tothe approval of the circuit 
indge. 
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The Monongahbla Navigation Co. v. The Steam Tog 
"Bob Connell" and others. 

{Circuit Court, W. D. Penmylmnia. Mardi 5, 1880.) 

Admiralty J0RISDICTION — LocKAGE.— A claim for lockage in a public 
navigable river is cognizable by a court of admiralty. 

Lien — Service in Home Pobt. — A lien for lockage will not arise where 
the services were rendered to the vessel in her home port. 

In admiralty. 

James I. Kay, for libellant. 

P. G. Knox, J. é J. H. Barton and J. H. Miller, for re- 
spondents. 

McKbnnan, j. In view of the growing tendency of the 
décisions of the suprême court towards the expansion of 
admiralty jurisdiction in this country, I think a claim for 
lockage in a public navigable river may,properly be regarded 
as a Bubject of a maritime nature, and so cognizable by a 
court of admiralty. It has not been authoritatively so classi- 
fied, but the reasons for such classification apply as decisively 
to it as to other recognized subjects of admiralty cognizance. 
Lockage is a service which is purely maritime, and which 
respects rights and duties appertaining to commerce and 
navigation; and, as necessary to the use of artificial appli- 
ances by which navigation is facilitated, it is not only bene- 
fieial to commerce, but is indispensable to enable vessels 
engaged in it to proceed on their voyage. 

I hâve no doubt, therefore, from the nature of the appel- 
lant's claim, that it is within the gênerai jurisdiction of the 
district court as a court of admiralty. 

How may it be enforced, by a libel in rem or in personam ? 
If the former, it can only be on the basis of a lien against 
the vessel to which crédit was given. A lien arises : 

1. By virtue of the gênerai maritime law, in view of the 
nature of the claim or service, and the circumstances sur- 
rounding it. 

2. By virtue of a local statuts expressly creating it. 

As tothe latter of thèse classes it is only née* s ;nry to say 
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that a contract for lockage is not specially secnred by »ny 
statute in Pennsylvania, and hence that the claim hère has 
DO statutory lien. 

Nor has it any stronger foothold in the gênerai maritime 
law. From The General Smith] in 4 Wheaton, 438-443, down 
through a long séries of cases to The Lottawana, in 21 Wal- 
iace, 558, the suprême court has adhered to the rule that a 
lien is not incident to materials, or supplies, or maritime 
service, fumiehed to a vessel in her home port, which is de- 
fined to he any place within the limita of the state to which 
the vessel belongs. Eepeated efforts hâve been made to shake 
thèse décisions, as resting upon an irrational distinction be- 
tween domeatic and foreign vessels, but the court has firmly 
adhered to them. In The Lottawana, 578, an impressive effort 
was made in this direction, but the court met it by saying ; 
"And according to the maritime law,as accepted and received 
in this country, vre feel bound to déclare that no suoh lien 
exists as is claimed by the appellees in this case. The adju- 
dications in this court before referred to, which it is unneces- 
sary to review, are conclusive on this subject; and we see no 
sufBcient ground for disturbing them." So, also, in Ex parte 
Easton, 95 U. S. 69-75, it is affirmed that a lien for wharfage 
furnished to a domestic vessel does not exist. The court said : 
"Thèse remarks * * * are abundantly sufficient to demon- 
strate that the contract for wharfage is a maritime contract, 
for which, if the vessel or water craft is a foreign one, or be- 
longs to a port of a state other than that where the wharf is 
situated, a maritime lien arises against the ship or vessel in 
favor of the proprietor of the wharf." 

It cannot be doubted that lockage is of the same gênerai 
nature and in the same category with the claims involved in 
thèse cases, and hence that like conditions are essential in ail 
of them to the existence of a lien upon the vessel on whose 
crédit they are supplied. 

The vessel in this case was owned at Pittsburgh, and that 
was her home port. The claim in question is for lockage 
service in passing the vessel through locks in the Mononga- 
hela river, within the state of Pennsylvania, erected and 



220 FEDEBAIi BEPORTEB. 

owned by the Monongahela Navigation Company. It is thus 
à service rendered to the vessel at her home port, compensa- 
tion for which is not enforceable by a libel in rem. 

As the fund for distribution arising from the sale of the 
vessel was insufficient to cover the liens upon it, the appel- 
lant'sclaim was rightfully excluded from any participation in 
it, and its intervening libel must, therefore, be disraissed, with 
eosts, and it is so ordered. 



EuppEii & McKiNLET V. Pattebson and othera. 

{Circuit Court, W. D. Pennsylvania. March 5, 1880.) 

Lkaskhold — AssïQïfOH ATTO AssiQNKB — Re8 Adjubicata. — Question* 
dctermined by a court of compétent jurisdiction in a suit against th» 
asBignor of a lease, for rent accruing subséquent to the assignment, 
cannot be reconsidérée! in a suit by the assigner against the assignée foi 
the repayment of such rent. 

Same— STAT0TB OF LIMITATIONS.— In such a case the statute of limita- 
tions begins to run in favor of the asasignee from the time the assigner 
paid the accrued rent, and not from the time the assignée made'default 
in the payment of the same. 

Motion for a new trial. 

The plaintiffs leased a tract of coal land from one Stewart, 
in 1S57, and assigned their leasehold to the défendants in 
1858, In 1860 Stewart sold the leased land to the défend- 
ants, releasing them from the payment of certain baek rent 
then due, but reserving the right to collect rent due on the 
lease previous to the date of the sale. In 1873 Stewart 
brought suit on the lease against the plaintiffs for rent due 
in 1859, and recovered the same after a protracted litigation. 
The plaintiffs thereupon brought this suit to recover the money 
paid by them to Stewart, for rent accrued subséquent to their 
assignment of the leasehold to the défendants. 

Kenneth Mcintosh, for plaintiffs. 

S. W. Cunningham and B. D. Kurtz, for défendants. 

Pbk Cueiam. The relation of principal and surety importa 
an obligation on the part of the principal to indemnify the 
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surety as against eVery liability growing out of that relation, 
and 80 to reimburse him whatever sum he may pay neces- 
Barily by reason of bis vicarious engagement. Especially is 
this obligation imperative where payment bas been made 
involuntarily by tbe surety under the coercion of a légal pro- 
ceeding, wbicb he exhaustively, though unsuccessfully, con- 
tested. It is no answer to bis demand for reimbursement to 
say that questions "wbicb be fairly presented in tbe creditor's 
suit, and were decided against him by a court of compétent 
jurisdiction,were decided erroneously, and ought to be recon- 
sidered and rejiïdged, because the only duty which the law 
imposes upon him, as between him and the principal debtor, 
is to oppose to the creditor's action every proper defence 
known to him, or to cast the burden of defence entirely upon 
the principal by giving him notice to that effect. In either 
case the resuit is décisive as to the principal and surety alike, 
in a subséquent controversy between them. 

This is the purport of the instruction to the jury, and we 
are unconvinced that there was any error in it. 

As it is practieally décisive of the défendants' liability it is 
immaterial to consider whether the alleged reiease by Stewart 
to the défendants discharged the debt claimed hère, and so 
released the plaintiff, as surety, or was only a covenant net to 
sue the défendants, with a revocation of the creditor's right 
of action against the plaintifif. It is not an open question. 

The remaining reason for a new trial is the alleged error of 
the court in instructing the jury that the statute of limita- 
tions began to run against the plaintiff from the time when 
he paid the debt for which he was liable as surety, and not 
from the time when the défendants made default in the pay- 
ment of it to their creditot. 

It is obvious that, until the plaintiff paid the debt, he had 
no légal demand against the défendants, nor could he main- 
tain an action at law to recover it. Now the statute of limit- 
ations opérâtes imperatively upon légal remédies only, pre- 
cluding a resort to them after six years from the date when the 
right to maintain them accrued. Until the plaintiiï was in a 
position to maintain an action against the défendants the 
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Btatute did not begin to run agaiust him. This is too cleax 
to need amplification. 

It ia argued, however, that upon the défendants' omission 
to pay the debt at its maturity the plaintiff might then hâve 
required them to exonerate him from his liability, and that 
henoe from that time the statute of limitations began to run, 
Ârdesco OU Co. t. North American OU d Mining Co. 16 P. F. 
Smith, 66 Pa. St. 375, is referred to to sustain this argument. 
It is there held to be "well settled that as soon as the surety'a 
obligation becomes absolute he is entitled in equity to require 
the principal debtor to exonerate him," 381, and that this right 
is enforceable by an action, in which the measure of damages 
is the amount of the debt for which the surety is liable. It 
is distinctly recognized as strictly an equity, which may be 
thus enforced only because, under the peculiar System which 
exista in Pennsylvania, equity is administered through com- 
mon law forms. But this exceptional mode of administration 
does not change the character of the right. It is still an 
équitable incident to the relation of principal and surety, 
which entitles the latter to demand protection against the 
former's possible default, and is, in its nature, distinct from 
and independent of the surety's légal remedy where the burden 
of payment has been actually cast upon him. Out of the 
payment of the debt the surety's right to employ such remedy 
springs, and hence it is clear that the statute of limitations 
bas no relation to it until it accrues. 

The motion for a new trial is, therefore, denied, and 
judgment is dûrected to be entered on the verdict. 



WovKN WiBE Mattkess Company V. WiEB Web Bkd Company. 

{Gireuii Court, B. Connectieul. Jlarch 18, 1880.1 

Injnnction for violation of patent. 

Shipman, J. This is an application for a temporary iniunc- 
tion to restrain an alleged violation of reissued letters patent. 
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dated May 29, 1877, for an improvement in bedstead frames. 
The original patent was issued November 30, 1869, to J. M. 
Famham, assigner to the plaintiff. 

The validity of the patent has recently been sustained by 
Judge Blodgett, holding the circuit court for the northern dis- 
trict of niinois, in three contested cases, which were appar- 
ently tried together. 

The claims of the patent are as foUows : 

1. The combination of the side bars and end bars, and 
elastic coiled wire, fabric "D," attached only to the end bars, 
"with the end bars of the frame elevated above the side bars, 
80 that the fabric will be suspended above the side bars from 
end to end of the frame. 

2. The combination in a removable bed bottom or bedstead 
frame, of the side-bars "A," standards or corner pièces "B," 
end bars "G," and the elastic fabric "D," eombined and ar- 
rangea Bubstantially as and for the purposes specified. 

3. The inclined double end bars "G" of a bedstead frame, 
arranged substantially as and for the purposes herein shown 
and described. 

4. The standards "B," constructed as described, arranged 
longitudinally, adjustable on the side bars of a bedstead frame, 
to permit the inclined end bars to be set a suitable distance 
apart, as set forth. 

Judge Blodgett, in construing the first two claims by the 
light of the évidence as to the state of the art, says that 
■while thèse claims "may be sustained for the combination of 
the side rails, standards, end rails, and elastic coiled wire 
fabric, yet it must be limited to the peculiar kind of side 
rails, standards and end rails shown, or their manifest équiv- 
alents. Side rails, end rails, and elastic coiled wire fabric were 
old ; but the inclined end rail, made in two parts for the pur- 
pose of clamping the fabric and holding it suspended by 
means of the inclination between the points of attachment, 
seems, so far as the proof of thèse cases shows, to hâve been 
the invention of Farnham. So, toc, his 'standards,' or cor- 
ner pièces, ' B,' are not shown to hâve been anticipated by 
any prier user or inventer. " 
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The first two daims of the patent are found only în the 
reissue, The third and fourth claims were in the original 
patent. Judge Blodgett is evidently of opinion that tlie end 
bars of the first claim must be the "inolined double end bars" 
of the third claim, and that the standard of the second claim 
must be adjustable on the side bars, so as to permit the en- 
closed end bars to be set a suitable distance apart, substan- 
tially as stated in the fourth claim. The point in dispute 
between the parties in this case, upon the question of infringe- 
ment, is in regard to .the inclination of the end rails. It is 
admitted that the frame which is produced is a fair sample 
of the articles made by the défendants. The end rails are 
certainly incliiied, not nearly to su eh an extent as in the 
plaintifif's bed frames, but they are plainly inclined, so that 
the strain of the bed bottom comes upon the double end of 
the end bar, and the under side of the fabric does not rest 
substantially upon the end bars. How this inclination is 
effected was not made clear. I do not think that it results 
from the strain of the fabric upon an uninclined bar. The 
bar must be inclined when the frame and the fabric are put 
together, 

Upon the question of novelty the old bed frame which came 
from Baltimore did not impress me as originally and design- 
edly having inclined end bars. If- the end bars are now 
inclinedl think such inclination is the resuit of wear and tear. 

An injunction should issue against violation of the first and 
third clauses of claim. 
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WaSHBURN & MOEN ' MANtJFAOTURINa CoMPANT V. GohVmUi 

Steeii Barb Pbnob Company and others. 

Washburn & MoEN Manufactueing Company and another v, 
CoLWELii Steel Bakb Fencb Company and others. 

Same V. Same. 
{Circuit Court, D. Connectieut. March 18, 1880, 

Motion to vacate or tnodify decreea obtained in the ab jv« 
Buits by the lowa Barb Steel Wire Company, upon the 
ground that said decrees are being used in other courts in 
applications for injunctions against it or its agents. 

SmPMAN, J. At the September term, 1878, of this courte 
three final decrees for the plaintiffs were obtained — one in the 
suit of the Washburn & Moen Manufacturing Company against 
the Colwell Steel Barb Fence Company and others, and two 
in two suits of the same plaintiiï and Isaac L, EUwood against 
the same défendants. Thèse three decrees were obtained by 
consent of the parties, no argument having been had thereon, 
and by unusual inadvertence this fact was not incorporated 
in the decrees. The patents which -were involved in the suit» 
were reissued letters patent, Nos. 6976, 6918, 6914, 7136, 
6902, 7036, (division "B,") and 7566. 

The lowa Barb Steel Wire Company, not a party to thèse 
suits, now moves that it be permitted to intervene in said 
causes; and, alleging in substance that it is incidentally 
affected by the décision of the questions involved in said 
decrees, and that said decrees are being used, to a certain 
extent, in applications for injunctions against itself, or its 
agents, in other circuit courts, prays that this court will va- 
cate said decrees, or will modify them so far as to express the 
true circumstances and facts under which they were ob- 
tained. 

Service of said motion was made upon the soliciter for the 
plaintiffs in this court. The plaintiffs' counsel haye not ap- 
peared, for the alleged reason that, in their opinion, the court 

v.l.no.4— 15 
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would not entertain favorably a aummary motion of a étranger 
to said suits to vacate or modify said decrees upon tlie grounds 
Btated in said motion. Said counsel also sent their motion 
papers in the now pending Massachusetts case. 

I find, upon examination of the affidavit of Charles L. 
Washburn, that the court is informed that the decrees in ail 
the cases therein mentioned, inoluding the Connecticut cases, 
were submitted to, or were consented to, and that the end of 
the litigation was by agreement. Entertaining serions doubts 
'of the power to grant the motion for the cause alleged, at the 
instance of a stranger to the suits, the motion is denied. 



Hall v. The Pennstlvania Eaileoad Company. 
{C^cuit Court, W. B. Penntylvania. January 23, 1880.) 

COMHON OABBIEB — BlIX OF LaDING LIMITATION OP LlABILITT — (rOODB 

Btjbnkd bt a Mob. — ^An exception lu a Mil of ladlng exemptlng a 
eommon carrier from llabillty for "loss or damage on any article or 
property whatever, by flre or other casualty, whllè In transit, or 
whlle in dépôts or places of transtaipment," is applicable to goods 
forclbly taken from the carrier, whlle In transit, and bumed by a 
lawless mob, where such carrier was not gullty of any négligence by 
whlch the efflclency of the exception was In any way Impalred. 

Action against a eommon carrier for damages. 

John Fallon, for plaintiff. 

Wayne McVeagh and Chapmcm Biddle, for défendant. 

MoKennan, J. This suit was brought to recover from the 
défendant the value of certain wool, delivered to it at Chi- 
cago for transportation to Philadelphia. A jury having been 
waived, the case was tried by the court upon the évidence 
Bubmitted by the parties. The following faots are found as 
established by the évidence : 

1. The value of the goods in controversy was, on the 
twenty-second day of July, 1877, at the point of shipment, 
$18,060.38, and at the point of destination, $20,972.97. 

2, "Thé said goods had, in course of transit from their 
place of shipment to their respective destinations, reached 
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the city of Pittsburgh at least 24 hours before the fire occurred 
in said city, on July 21 and 22, 1877, and were then in de- 
fendant's custody in the cars in which they had been shipped, 
and the said cars and the said goods ■were burned in said 
fire." 

3. "The défendant, about July 19, 1877, found itself unable 
to maintain, against the force of a mob, entirè possession and 
control of its own property, and the property in its custody, 
including that of the plaintiff, and to operate its road. It 
then called upon the proper authorities, including the sherifif 
of AUegheny county, for assistance and protection; a réquisi- 
tion was made by said sherifif upon the governor for the 
assistance of the military power of the common-wealth. In 
pursuance of such réquisition, troops were ordered by the 
governor to aid said sherifE in retaking and redelivering to 
the défendant entire possession and control of such property, 
and to enable it to operate its roads; and in endeavoring so 
to do said troops, on July 21, 1877, came into conflict with 
said mob and failed to dispossess the same, and immediately 
after said conflict and failure the property in question was 
destroyed by fire communicatad by said mob." 

4. The goods in question were "received by the défendant 
on bills of lading of the form of the annexed receipt, being 
one of what is usually known as the 'Eed Star Union Line 
fast freight' receipts, with ail and singular the conditions 
therein contained." This bill of lading is numbered No. 
2,856, and is thus identified and exhibited as part of the 
finding in this case. 

The foregoing facta are found in pursuance of the written 
admission of the parties filed in the case. ' 
It is further found : 

5. If the transit of the goods in question had not been 
interrupted at Pittsburgh, and had been continued in reguiar 
course, the train containing them would hâve been at a con- 
sidérable distance from Pittsburgh eastward before the time 
of the occurrence of the fire. 

6. When the train containing said goods reached the dépôt 
of the défendant in Pittsburgh, on July 19th, the hands who 
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had conâucted it there left it, and a "strike" of ail the reg- 
ular train hands of the défendant occurred on that day, in 
conséquence of a refusai by the défendant to accède to their 
demand for an increase of wages. 

7. On the nineteenth of July there were standing on the 
track in the dépôt yard at Pittsburgh a number of cars laden 
with petroleum,' about 150 yards distant from the cars which 
contained the plaintiff's goods. They were in the same rela- 
tive position on the day when the fire occurred, The oil cars 
were kept in place by ordinary brakes. The grade of the 
road was descending towards the freight cars, so that the 
oU cars would run towards the former by their own gravity. 
At or before the occurrence of the fire the oil cars were caused 
to move down the grade until they came in contact with the 
freight cars, and they were ail burned up together. 

8. On the nineteenth, twentieth and twenty-first of July, 
freight trains continued to be brought into the dépôt yard of 
the défendant, at Pittsburgh, both from the east and west, ta 
the regular course of transit, and were there stopped, so that 
there was an unusual accumulation of trains at that point. 

The court is respectfuUy requested by plaintif to firid, as 
matters of law : 

1. That defendant's duty as common carriers was to carry 
plaintiff's goods from the several points of shipment to * * 
Philadelphia, the point of delivery of ail, without any unusual 
or avoidable delay, and, apart from the spécial conditions in 
the bill of lading, défendant is liable for loss from any cause 
save the acts of God or a public enemy. 

2. That défendant did not cease to be common carriers by 
reason of the conditions in the bill of lading, but continued 
subject to ail liabilities of common carriers, except for losses 
happening for causes enumerated in said conditions, without 
default or négligence on the part of defendant's servants or 
employés, while défendant was actually discharging its duties 
of carrying the goods from the point of shipment in the uBual 
and proper manner. 

3. That the interruption of the transit by reason of the 
refusai of the servants of the défendant, in charge of the 
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freight trains on which plaintiff's goods were being carried, 
to perform their duty was a default on part of défendant. 

3|-. That the strike and refusai to perform duty on the part 
of the men does not justify or excuse the interruption of the 
transit of plaintiff's goods; and that defendant's élection not 
to pay the 10 per cent, additional wages demanded, and in 
lieu thereof to allow the goods to remain at' Pittsburgh, wholly 
or partly in the control of persons who prevented défendant 
from "operating its road" and performing its contract as com- 
mon carriers, makes défendant liable for ail the conséquences, 
including the destruction and loss of said goods, during the 
period that the transit was thus interrupted, and the plain- 
tiff's property thus wrongfully controlled, without proof of 
any other négligence or misconduct on the part of défendant. 

4. That allowing or suffering others than its own em- 
ployés to take from défendant the possession or control, 
whether in whole or in part, of plaintiff's goods, and to use 
that control, not for the purpose of furthering or continuing 
the transit, but for the purpose of suspending and preventing 
it, was a default on part of défendant. 

6. That however proper it may hâve been for défendant to 
call on the public authorities for protection and assistance "in 
retaking and redelivering to défendant the entire posses- 
sion and control of said property," sueh act of propriety in no 
way justifies the previous default in suffering the possession 
and control thereof to pass out of its hands. 

6. That the varions risks enumerated in said conditions, 
which are assumed by plaintiff in relief of defendant's gên- 
erai liability, and more especially the risk "of fire while in 
transit," are limited to losses occurring while the défendant is 
engaged in carrying the goods, in the proper discharge of its 
duties under the contract, and do not include loss by fire 
occurring while the transit is suspended, and the goods in 
question hâve been suffered by défendant to pass into the 
possession and control of persons acting adversely to the 
duties défendant assumed to discharge. 

7. That it was gross default and négligence on the part of 
défendant to allow freight trains to come into Pittsburgh on 
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the nineteenth, twentieth and twenty-first of July, uader the 
circumstances in the seventh clause of the facts, which the 
court is requesced by plaintiff to find, mentioned. 

8. That it was gross default and négligence to allow cars 
loaded with petroleum to continue to stand on the track, 
under ail the circumstances and manner, and for the period 
of time in the eighth clause of said facts mentioned. 

9. That défendant is responsible for the misconduct and 
default of the persons whom it suffered to take control and 
possession, wholly or jointly with itself, of plaintiff's property, 
and to continue in such control for the space of two or three 
days, during the period of time while that control and posses- 
sion continued, and for ail loss resulting from such mis- 
conduct. 

10. On the facts and law aforesaid, plaintifl prays the 
court to enter judgment for $20,973.97, and ^interest from 
July 22, 1877, to the day judgment is rendered. 

Answers by the court to the foregoing propositions of law 
presented by the plaintiff's counsel : 

1. This proposition is affirmed. 

2. This is also affirmed. 

3. As it was the duty of the défendant, as a coma>on car- 
rier, to transport the goods of the plaintifif to their point of 
destination without unreasonable delay, any injurions inter- 
ruption of Buch transportation, by the refusai of the défend- 
ants servants to perform their duty, would be a breach of 
duty imputable to it; and for any loss to the plaintiff, caused 
by such delay, the défendant would be liable in damages. 

3J. I décline to affirm this proposition. The évidence does 
not show that the loss complained of was caused by the 
"strike," nor that any permissive allowance of the rétention 
of the goods at Pittsburgh can be imputed to the défendant. 
On the contrary, it is admitted by the plaintiff that the de- 
fendant was coeroed by the superior power of a lawless mob, 
which usurped control of the train containing the plaintiff's 
goods, and prevented the défendant from operating its road ; 
that the défendant took prompt steps to meet the emergency 
by an appeal to the civil authorities for protection and assist- 
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ance; that thèse authorities, with the military force sum- 
moned by them, were repelled; and that the train, with thèse 
goods, vfas thereupon destroyed by an incendiary fire, 

While thèse circumstances would not protect the défend- 
ant against a failure to fulfil its obligations as a common 
carrier, yet I cannot say that an involuntary technical default 
warrants an imputation of négligence to the défendant touch- 
ing a cause of loss which is expressly excepted from its lia- 
bility. 

4. The défendant was deprived of the control of the train 
containing the plaintiff's goods, and was prevented from oon- 
tinuing their transit, by a force it was unable to resist. It 
cannot be held responsible for the purpose of the mob, 
although the aet of the mob in intercepting the transporta- 
tion of the goods might subject the défendant to compensa- 
tion to the plaintiff for any loss sustained by him by reason 
of such interrupted transit of his goods. I décline, therefore, 
to affirm this proposition. 

5. This proposition is affirmed, with the qualification that 
I do not say that the défendant was in fault, otherwise than 
as and for the reason stated in the answer to proposition 3J. 

6. I décline to affirm this proposition. The exception in 
the bill of lading is that the carrier shall not be liable "for 
loss or damage on any article or property whatever, by fire or 
other casualty, while in transit, or while in dépôts or places of 
transhipment." The engagement of the carrier is to assume 
the custody of the property entrusted to him at the point of 
shipment and to deliver it at the place of destination, and 
the obvious intent, as well, I think, as the clear import, of the 
exception, is to protect him against the conséquences of fire 
during tbe continuance of his duty as a carrier. His quali- 
fied liability is co-extensive with this duty, and he forfeits its 
protection only by some fault of his own in connection with 
the casualty to which the exception refers. Nor can I regard 
it as within the reason of the exception to hold that it is elimi- 
nated from the contract when the property in the carrier's 
charge is wrested from him by a hostile force, which he ia 
unable to resist, and it is consumed in an incendiary fire. 
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although his exclusion from the possession and control oî it 
may last for two days before it is thus destroyed. 

7. I décline to affirm this proposition. 

8. I décline to affirm this proposition for the reasons that 
the petroleum cars were presumably in the usual and proper 
place for them in the dépôt yard; that they were at a safe 
distance from the cars containing the plaintiff's goods, and 
-were there secured by mechanical appliances usually employed 
for that purpose, that they might lawfully be kept there, and 
that their removal into contact with the other cars was the 
act of the incendiary mob which had, for two days before, 
maintained a forcible mastery of the situation. 

9. I décline to affirm this proposition. 

Upon the wliole case I am of the opinion, and so find, that 
the loss complained of was caused by fire, while the plaintiff's 
goods were in transit by the défendant, within the meaning of 
the exception in the bill of lading; that the défendant is not 
shown to hâve been guilty of any négligence by which the 
efficiency of the exception is in any wise impaired ; and hence 
that the plaintif is not entitled to recover. Judgment will 
therefore be entered in favor of the défendant. 



Webtheimeb and another v. The Pennsylania Eaileoad 
Company. 

{Circuit Court, S. X>. New York. January 23, 1880.) 

Biiii/ op Lading — Common Carrier — Siiipper. — The aoceptance of a 
bill of lading binds the shipper and precludcs him from alleging igno- 
rance of its terma. 

Same — Negligbnck — BuKDEN OP Proof. — Wliere loss arose through one 
of .the excepted causes contained in the bill of lading, the onus probandi 
rests upon the shipper to show that sueh loss occurred through the nég- 
ligence of the carrier. 

Adolph L. Sanger, for plaintiffs. 
Robinson é Scribner, for défendant. . 
Wallace, J. On or about July 17, 1877, the défendant 
received from plaintiffs, at the city of New York, for transpor- 
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tation to Pittsburgh, Pennsylvania, goods of the value of 
$1,710. At the time of receiving the goods the défendant de- 
livered to plaintifs a bill of lading, whereby it agreed to 
transport the goods, subject to several conditions, among 
which was one that the company should not be responsible 
for loss or damage by fire, unless it could be shown that such 
damage or loss oceurred through the négligence or default of 
the agents of the company. 

On the seventeenth of July the car containing the goods 
was dispatched by défendant from Jersey City for Pittsburgh, 
reaching Pittsburgh about 1 o'clock a. m., July 20th, at which 
time a mob took possession of the defendant's property, in- 
cluding the car in question, and held possession imtil July 
22d, when troops ordered by the governor of the state to aid 
the sheriiï in rctaking the property came in conflict with the 
mob,failedto disposses the mob, and the mob fired the property 
and thereby destroyed it. 

The delivery of the bill of lading by the défendant, and its 
aeeeptance by the plaintiffs, at the time of the delivery of the 
goods, must be deemed to oonstitute a contract between the 
parties, with the conditions contained in the bill of lading. 
York Company v. Cent. Railroad, 3 Wall. 107; Bniik of Ky. v. 
Adams Exp. Go. 93 U. S. Ï74; Grâce v. Adams, 100 Mass. 
.o05; McMillan v. Midi. Southern é N. I. R. Go. 16 Mich. 
79 ; Hopkins v. Westcott, 6 Blatch. 64 ; Kirldand v. Dinsmore, 
62 N. Y. 171. Thèse cases ail hold that the sbipper who 
accepts the bill of lading cannot be heard to allège ignorance 
of its terms. It is unnecessary to refer to the cases where, 
from the peculiar circumst inces attending the aeeeptance of 
the receipt, a.ssent to its terms was held not to be implied, as 
the présent case is the ordinary one, where no peculiar cir- 
cumstances are shown. Neither are tho cases in point which 
accède that assent on the part of the shipper will not be 
implied to any conditions which do not appear on the face of 
the bill of lading. Such was the case in Ayres v. The West- 
ern R. Corp. lé Blatch. 9, which was decided upon the 
authority of Railroad Oo. v. Manufacturing Co. 16 Wall. 318. 
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The effect of the contract made between the parties was to 
impose upon the plaintiflfs the burden of proving that the 
loss of the goods by fire arose from the négligence of the 
défendant or its agents. In Clark v. Barnwell, 12 How. 272, 
Mr. Justice Nelson says: "Although the injury may hâve 
been occasioned by one of the excepted causes in the bill 
of lading, yet still the owners of the vessel are responsible 
if the injury might hâve been ayoided by the exercise of rea- 
sonable skill and attention on the part of the persons em- 
ployed.^jn the conveyance of the goods. But the onus pro- 
bandi ttxou. becomes shifted on the shipper to show the négli- 
gence." [See syllabus.] In Transportation Co. v. Downer, 
11 Wall. 129, the judgment of the court below was reversed 
because the jury were instructed that it was incumbent upon 
the défendant, the carrier, to bring itself within the exception 
by showing that it had net been guilty of négligence. Other 
authorities to the same point need not be cited, as the cases 
referred to are conclusive upon this court. 

The plaintiffs hâve not shown négligence upon the part of 
the défendant, and therefore cannot recover. But, irrespect- 
ive of any considérations concerning the burden of proof, 
when it appeared, as it did hère, that the fire by which the 
plaintiffs' goods were destroyed was the act of a mob, engaged 
in a struggle with the military authorities of the state, with- 
out anything to show that the défendant was bound, from 
the circumstances, to anticipate such a resuit, the defence 
was affirmatively established. 

The motion for a new trial is denied. 
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WooD & Co. V. The Phcbnix Insurance Co.* 

(District Court, E. D. Pennsylvania, March 23, 1880.) 

GooDS CAnniKD on Deck — General Avebage — Exception — Custom — 
BuRDEN OF Proop. — Tlie gênerai rule ia that goods carried on deck 
are not entitled to the benefit of gênerai average. To tliis rule there 
are the f ollowing exceptions ; First, whorc tlie goods are can-icd on deck 
in pursuance of a gênerai custom ; second, wliere they are carried on the 
deoks of steam vessels ;' third, where tliej' are carried on deck by con- 
tract and the suit is against the vessel only. î'Ae Milwaukee Belle, 2 Biss. 
197, disapproved ; Lawrence v. Minium, 17 How. 105, distinguiahed. 
Where the exception is claimed on the ground of custom, the burden of 
proof is on the party alleging the custom, and the évidence should be 
clear. 

Cargo Loaded Abovb and Below Deck — Evidence.— The owner ol a 
cargo loaded both above and below deck insured the portion below deck, 
the underwriter knowing of the storage of the balance above deck. 
During a storm the goods above deck were jettisoned. HM, that in 
the absence of clear évidence of a gênerai ci s om so to carry the goods, 
the owner had no claim against the underwriter for contribution. 

Libel by owner of goods jettisoned against the underwriter 
of the balance of the cargo to recover contribution by gênerai 
average. The facts are sufficiently stated in the opinion. 

Henry G. Ward, for libellant. 

Henry Flanders, for respondent. 

Butler, J. On the fourth of October, 1879, the libellants 
shipped on board the "Mary and Eva," then lying at Mill- 
ville, New Jersey, a cargo of iron pipe, loaded in part above 
and in part under deck, 31 tons of which were to be 
delivered in New York and the remainder at West Point. In 
the course of the voyage the vessel encountered tempestuous 
weather, and it became necessary to throw a portion of the deck 
cargo overboard. The respondent had insured what was under 
deck with knowledge that similar cargo was to be carried above. 
The libel asserts "that it is the custom of the trade, in ship- 
ping cargo of iron pipe, to load a part thereof on deck, " and 
claims that the respondent is liable to contribution by gênerai 
average. The answer dénies the existence of such a custom 
and of ail liability for the loss. It would seem that the deck 

*Kepoited by Frank P. Prichard, Esq., of the Philadelphia bar. 
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load wag not included in the polioy because the libellants 
•were not willing to pay the respondent's terma for such insur- 
ance. Tiie propriety of the jettison is not qaestioned. 

The doctrine of gênerai average for property tbus lost ^\'a3 
a part of the celebrated maritime code of the ancient Ehodians, 
in which it was thus stated: "If goods are necessarily 
thrown overboard, for the purpose of liglitening the ship, tue 
losa 13 to be made good by the contribution of ail, because 
it was insured for the benefit of ail." No clearer statement 
has been made since. The doctrine is founded in pure equity. 
The sacrifice being made for the safety of the vessel and 
remaining cargo, the owner of the goods should bear no more 
than bis just proportion of the loss thus incurred. 

From the benefit of this right to contribution the owner of 
goods loaded above deck was excluded on the ground that 
such loading is improper, tending to embarrass the move- 
ments of the crew and the -working of the ship. To the uni- 
versal application of the rule (excluding deck cargo) serions 
objection has been made from the outset, and strenuous effort 
used to limit its opération. It has been urged that some 
goods may be placed on deck without embarassing the crew, 
or the movements of the vessel, and especially in short voyages 
from port to port; that custom has established the safety of 
such loading in some kinds of cargo and in voyages between 
certain places; and that -where such loading is in pursuance 
of eontract with the carrier hecannot urge the objection that 
it is improper. From the beginning most, if not ail, elemen- 
' tary writers on the subject bave stated the rule with excep- 
tions. Valin says : "The doctrine excluding goods carried on 
deck (and jettisoned) from gênerai average ought to be con- 
troUed by the usages of trade; and aocordingly contribution 
may be claimed for goods thrown overboard from the decks 
of small coasting vessels, or river craft, which usually carry 
part of their cargo on deck." Valin Ord. de la Mar. art. 13. 

The only exception which seems well supported, of an early 
date, is one in favor of goods carried on deck in pursuance of 
custom, What is said in the early cases and elementary 
Works, respecting goods so carried on small coasting vessels, 
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must be referred to custoin/ and is true only to the estent 
that Bucli custom is shown to exist. As the reason for exclu- 
eion is the unsafe and improper loading, it might be supposed 
that the rule would not apply in any case where it could be 
shown by testimony that, from the character of the cargo or 
the voyage, the loading is safe and proper. A eareful exam- 
ination of the authorities, however, will show that this ques- 
tion is referred to the judgment of the trade as expressed in 
its customs, and cannot be inquired of in any other way. 

When steam was applied to purposes of navigation it was 
found that cargoes could be carried on the decks of vessels thus 
propellad with safety, and the rule has not, therefore, been 
applied to cargoes so carried. At the présent time a further 
exception is allowed in most maritime countries against the 
vessel and its owners, where the cargo is carried on deck, by 
agreement between the owner of the cargo and the vessel. 

In England, until the year 1837, no exception whatever was 
allowed. Goods carried on deck were, under ail circumstances, 
excluded from the benefit of contribution. In that year the 
cases of Goiild v. Oliver, 4 Bing. (N. C.) 134-140; Ilirelcy v. 
MiUvard, 1 Jones & Carey,- 240, arose, and were followed in 
1842 by Milward v. Hihhard, 3 Ad. & El. (N. S.) 121. Since 
the décisions in thèse caseS' the exceptions allowed elsewhere 
—in favor of goods carried on deck in pursuance of custom, 
carried on the decks of steam vessels generally, and by 
contraot where the claim is against the vessel— may be 
regarded as well established there. Elementary writers and 
judges in numerous instances hâve used language indicating 
a belief that the exceptions are more extensive, embracing 
deck cargo in ail coastwise trade, and justifying daims against 
the owners and insurers under deck where préviens knowledge 
is shown of an agreement to load above. No case, however, 
has been cited by counsel nor found by the court in which 
this has been allowed. In Johnson v. Chapman, 35 L. J. C. P, 
23, (decided in 1865,) which followed the ruling in Gould v. 
Oliver and the other English cases cited, the learned counsel 
who depended on thèse cases said, (as appears by the report :) 
"It was decided in Gould v. Oliver that, as between the shipper 
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on deck and the vessel, -where the goods are bo carried by 
agreement, the latter is liable to contribution for jettison, but 
not the ownera or the underwriters of the under deck cargo." 

In Hireley v. Millivard, Johnson y. Chapman, and in every 
other case f ound in which the claim for contribution was based 
on an agreement to earry on deck, the suit "was against the 
vessel or its owners alone. 

Lownds on General Average, at 41 and succeeding pages, 
says, (after noticing the change elïected by Gould v. Oliver, 
and the other cases cited:) "Where the provision for carrying 
on deck is inserted in the charter-party the loss for jettison 
is replaced by contribution between the ship-owner and the 
owner of the deck load. It is adjusted in the same manner as 
a gênerai average would be, but it is a gênerai contribution. 
Payment by gênerai contribution is enforced from no one who 
bas not, by express contract, made himself a party to the 
stowage on deck. If there are on deck gpods belonging to a 
third party, such party is not held liable to pay any share in 
the contribution. No insurer is asked to replace what his 
assured bas contributed unless there is a clause in the policy 
assenting to the deck shipment. The principle of thèse 
adjustments is that, as between the assenting parties to such 
stowage, the deck must be taken to be a proper place for such 
stowage, which is thence to be treated as if stowed below; 
but, as regards ail parties who bave not thus assented, the 
old rule remains in force, and from them there is no gênerai 
average." 

There is no proper warrant for the suggestion that ownera 
below deck, and underwriters, may be held to an implied 
assent that goods shall be carried above, from knowledge that 
the master bas contracted so to carry. The author just 
quoted, when remarking upon the gênerai terms employed by 
the court in Johnson v. Chapman, and other cases, says: 
"Thèse observations must be understood with référence to the 
question before the court ; that is, to the right of the owner of 
the deck load to contribution from the owner of the ship." 

Tn our own country the question bas escaped the fédéral 
courts, except in a single instance, which will be noticed 
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direotly. In the state courts, down to 1837, the English rule, 
as then applied, was foUowed, and the exceptions allowed 
elsewhere disregarded. Since that date thèse courts hâve 
differed, in some of the states adopting the exceptions now 
recognized in England, and in others disregarding them. 
Chancellor Kent (3 Kent's Corn, llth Ed. p. 323) and Parsons 
(in his work on Shipping, p. 333) express the impression 
that the weight of authority hère is against the exceptions. 
While this impression may hâve been correct at the time it 
was expressed, it is not, in my judgment, at this time. Gil- 
lette V. Ellis, 11 Ind. 578; Meahrer v. Lufkin, 21 Texas, 383; 
Harris v. Moody, 4 Bosw. 210; Insurance Co. v. Spewra, 30 N. 
Y. 270. 

Mr. Phillips, in his work on insurance, section 1282, after 
notieing the cases decided in this country and abroad, says : 
"Taking into considération the whole jurisprudence on the 
subject the better doctrine, though opposed to some of the 
adjudications cited, ôeems to be that a jettison of deck load 
is to be contributed for in gênerai average when the stowing of 
the jettisoned articles on deck is justifiable, and the other parties 
interested hâve notice, by the policy, or by usage, or other- 
wise, that such articles may be so carried, and there is no 
plainly established usage denying the right to claim contribu- 
tion." While this language is not free from ambiguity it will 
not admit of any other reasonable interprétation than that 
where the stowage on deck is justifiable and proper (as in 
cases of gênerai custom or under contract) contribution may 
be had, unless indeed, there be a usage to the contrary. AU 
the author says is predicated of the stowage being proper. 

Mr. Parsons, (2 Par. on Mar. Ins. 221,) after reviewing the 
cases, says: "The rule should be that, wherever, from the 
peculiar nature of the goods, or of the voyage, or, in fact, for 
any reason, a custom exists to earry on deck, and this custom 
is so well established and known that the insurers must be 
presumed to hâve known it, they should not only pay for 
them if lost, but should pay the owners of the goods [carried 
nnder deck] for their contribution for the goods if jettisoned to 
eave the ship and cargo." Where a custom is shown, knowl- 
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edge of its existence is presumed. As before remarked, the 
question bas escaped the fédéral courts except in the single 
instance of The Milwaukee Belle, 2 Biss. 197. Lawrence v. 
Minturn, 17 How. 105, turned on a différent point. The suit 
was for non-deliyery of marchandise, carried on deck by con- 
tract. Being lost by péril of the sea, for loss by jettison is 
sueh, without fault of bhe vessel, it was not responsable for 
non-delivery. Had the claim been for contribution a différent 
case -would hâve been presented. Some observations are 
made by the court on the gênerai subject of contribution for 
jettison, but the citations show that the particular aspect of 
the subject now under cousideration was not in mind. The 
court was indeed careful to distinguish the daim before it 
from one for contribution, saying that the libellant's "right 
to contribution is not involvei in the case." 

The Milwaukee Belle was decided by the district court 
for the eastern district of lowa. The claim was against the 
vessel for contribution. The goods jettisoned from the deck 
had been placed there under a contract with the owner of the 
vessel, made at his instance and for his spécial benefit. The 
court dismissed the libel, relying on Lawrence v. Minturn for 
doing so. It is submitted, with great respect and déférence 
for the judgment of the court, that the review of this subject 
already made shows that this décision cannot be followed 
consistently with the well established doctrine abroad, or the 
weight of authority at home. 

The question in the fédéral courts must be regarded as still 
open, and it may well be regretted that this case cannotreach 
the suprême court, and the danger of conflicting décisions and 
confusion, res|)ecting a subject of so much importance, be 
avoided. In my judgment the rule,. with its exceptions as 
established abroad, is wise and just, and I am unable to see 
any good reason why we should not follow it. The impor- 
tance of uniformity in commercial and maritime laws and 
usages throughout the.world cannot be disregarded inconsid* 
ering the question. , ... 

Does the case in hand fall within either of the exceptions ? 
The only one tiie libellant can invoke is that which resta on 
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custom. The vessel was not propeîled by Bteam, nor was the 
respondent party to a contract to carry on deck. Has a cus- 
tom so to carry been shown? The voyage, as vie hâve seen, 
was from Miliville, New Jersey, to New York and West Point, 
and the cargo consisted of iron pipe. The respondent knew 
that a part was to be carried on deck ; but this knowledge, in 
the absence of a gênerai custom rendering such carnage proper, 
is unimportant. It imposed no obligation. If any existed 
it is because the trade had determined, and declared by its 
custom, that such carriage is safe, and therefore proper. 
Nor can importance be attached to the respondent's payment 
for a previous loss. It is not clear that the circumstances 
were correctly uriderstood, and, if they were, the payment is 
entitled to no weight in determining the légal responsibility 
involved hère. Was the cargo carried on deck in pursuance 
of a gênerai custom of the trade? On this point there is the 
testimony of a single witness, the libellarit's former book- 
keeper. His knowledge on the subject does not seem to es- 
tend beyond his employer's business, and his testiinony is 
virtually confined to a statement of their practices. His gên- 
erai expressions of belief are of no value. There is no évi- 
dence that it is customary to carry generally on deck between 
Miliville or other adjacent ports and New York and West 
Point, nor so to carry freight of the particular description hère 
involved. The testimony need not hâve been confined tg the 
carriage of iron pipe, for it may be that this has not been 
BufËcient to establish a custom. It might hâve extended to 
other bulky cargo of similar character. The burden of proof 
is on the libellants, and to establish a custom so as to take 
their case out of the gênerai rule of law the évidence should 
be clear. It is not, and their claim cannot therefore be 
allowed. Coxe v. Heisley, 19 Penn. 343. 

In this connection the language of Judge Story in the case of 
The Schooner Redside, 2 Sumner, 584-586, may be read with 
a,dvantage : "I own myself no friend to the almost indiscrim- 
inate habit of late years of setting up particular usages in 
âlmost ail kinds of business and tradè to control, vary, or 

vl,no.4— 16 
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annul the gênerai liability of parties under the common law, 
as well as under the commercial law. " It is proper to say 
that I do not attach any weight to the faet that the respondent 
declined to insure the deck cargo. The claim is not founded 
on the contract of insurance, but on the obligations which the 
law is supposed to attach to the relations of the parties. Nor 
do I consider it important that the under and over deck cargo 
belonged to the same person. The risk of that under was on 
the respondent, and if that above had been properly there — 
as m pursuance of gênerai custom so to carry — the sacrifice 
of it for the respondent's protection would, I believe, render 
him liable. 
Decree dismiasing the libel. 



Im thb Matteb of Pktbb Hebdio, Bankrupi, 
IDittriet Court, W. D. Ptnmylmnia. February 14, 1880.) 

BANKRnPTOT— Opposition to Dischakgb of Bankbupt— Bubden of 
FnooF. — Although suspicious ciroumstances may jn certain cases be 
sufflcient to autborize a court to flnd tbe concealment or fraudulent 
appropriation of moneybya bankrupt, yet it is well settled tbat tbe bur- 
den of sustaining spécifications of objection to tiie discliarge of a h&ttk- 
rupt rests upon tbe opposing creditors. 

Same— Pkopbb Boom of Account — Dischabob. — ^The provision of the 
bankrupt law wbich witbbolds a discbarge, "if tbe bankrupt, being a 
merchant or tradesman, bas not at ail times, after the second day of 
March, 1867, kept proper books of account," applies only to merchants 
and tradesman in respect to tbeir business as such merchants and 
tradesmeo. 

In bankruptcy, on spécifications of opposition to the bank- 
rupt's discharge. 

Henry C. Parsona, H. C, McCormick and Mr. Cracker, for 
opposing creditors. 

Clinton lÀoyd and John M. Kennedy, for the bankrupt. 

AoHESON, J. Certain creditors of the bankrupt, Peter Her- 
dic, having ûled spécifications of opposition to his discharge, 
they were referred to Frederick E. Smith, Esq., register, with 
directions to take testimony thereon and make report of the 
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facts to the court. The register took and returned to the 
court the testimony offered by the respective parties, and made 
a report favorable to the bankrupt upon ail the spécifications. 

Upon the coming in of the register's report the case was 
fully and very ably argued by the counsel of the opposing 
creditors and of the bankrupt. Sinee the argument I hâve 
attentively read the testimony, and the case has received care- 
ful considération. The circuit judge, McKennan, sat with me 
at the hearing, and the conclusions I hâve to announce were 
reached after consultation with him, and hâve his approvaL 

The spécifications of opposition are thirteen in number; 
but the fifth, sixth, seventh, twelfth and thirteenth were not 
pressed at the argument. In respect to them, therefore, I 
content myself with saying that the évidence does not sustain 
them, or any of them. 

The first and second spécifications relate to the same 
matter, and may be considered together. They charge, in 
substance, that the bankrupt "has wilfuUy sworn falsely" in 
the af&davit attached to his pétition, in this, that in his 
schedule he returns that he has no real estate in his posses- 
sion or enjoyment, or which is held by any other person in 
trust for his use, (except as therein stated,) when in truth and in 
fact he was interested as the owner of the undivided one-third 
of certain lands in Potter county, Pennsylvania, then held in 
trust for him by one Jacob Tome, and which he did not 
retum, but wilf ully and fraudulently omitted f rom his schedule. 

The facts relating to thèse lands are as f oUows : By deed 
bearing date October 19, 1872, Jane Phillips conveyed to 
Jacob Tome, of Port Deposit, Maryland, 12 tracts of land 
in Potter county, Pennsylvania, containng in the aggregate 
about 11,385 acres, for the considération of $45,240. An 
article of agreement (not recorded) of the same date with this 
deed was entered into between Jacob Tome, Peter Herdic and 
A. G. Olmstead, which recites the purchase by thèse parties 
of said lands; that Tome had paid in h and one-third the 
purchase money, and was to pay the residue, which was 
secured by his morfcgage, in one and two years, with interest ; 
that the title was vested in Tome in trust for himself and 
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Herdic and Olmstead; that the lands were to be sold at such 
times and priées as the parties should think advisable, and 
until sold Hardie and Olmstead should pay ïomâ interest on 
two-thirds of the amount of each payment of purchase money 
made by him at the rate of seven per eent. per annum, and 
each party should pay one-third of the taxes; that when the 
lands were sold Tome should be first reimbursed the purchase 
money paid by him, and the balance of the proceeds of sale 
should then be equally divided between the three parties. 

Jacob Tome paid the entire purchase money. Herdic paid 
his stipulated share of the interest which aecrured up to 
October 19, 1875, but he paid no interest subsequently ac- 
cruing. 

The parties made no sales oî any part of thèse lands. 
They were never able to dispose of them at an advance, or, 
indeed, for the priée Tome had paid for them. 

Herdic being in arrear for his share of the taxes, his inter- 
est in said land was sold for taxes at treasurer's sale, on June 
10, 1878, and purchased by Jacob Tome, to whom the treas- 
urer of Potter county executed a deed. 

Mr. Tome testiiies that he and Olmstead hâve been and are 
willing to sell thèse lands at what they cost, and even for less. 
From the unoontradicted évidence it is manifest that at the 
time vrhen the bankrupt made his affidavit thèse lands were 
not worth the money Jacob Tome had invested in them. 
The bankrupt's interest in them. was, therefore, of no value 
whatever had it then been redeemed and unencumbered. 
But it appears that whatever redeemable interest the bank- 
rupt then had was encumberèd by unimpeaehable liens, 
amounting to far more than the value of the entire 12 
tracts. 

In explanation of the omission from his schedule of his 
interest in thèse lands, Mr. Herdic testiiies : "It had been 
sold at treasurer's sale, and I didn't think it belonged to me." 
Under ail the ciroumstances I accept this explanation as 
reasonable and truthful. Certainly the évidence does not 
warrant the harsh conclusion that the bankrupt "bas wilfuUy 
sworn falsely" touching this matter. 
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'îhe tliird and fourth spécifications relate to the alleged 
concealment by tlie bankrupt of certain personal property- 
The triird spécification charges that the bankrupt haa con- 
cealed and failed to deliver to his assignées $25,000 which he 
rjeceived from Jacob Tome a few months before the filing of 
liis pétition in bankruptcy. The fourtli spécification charges 
the likc concealment of and f ailure to deliver to the assignées 
the sum of §10,000, which it is charged the bankrupt deliv- 
ered to his friends to purchase at sheriff's sale, for his use and 
benefit, his household goods and other property, and that the 
money was so applied. 

It appears that on January M, 1878, Mr. Herdic received 
from Jacob Tome the latter's notes for $25,000, given in the 
purchase of certain bonds issued by the Minnequa Springs 
Improvement Company. On or about that date Herdic dis- 
counted Tome's notes at Philadelphia. Out of the proceeds 
Herdic paid $10,010.69 tothe Manufacturers'' National Bank 
of Philadelphia, in disoharge of his indebtedness to that 
hank. This is proved hy John W. Moffly, président of the 
bank. Mr. Herdic testilies to other proper payments, in dis- 
charge of his liabilities, made with the moneys realized from 
the discount of the Tome notes. Af ter thèse payments there 
remained in his hands about $10,400, which he brought to 
Williamsport. At that time W. P. E,eynolds & Co., the 
plaintiffs in a judgment against Herdic, had au exécution for 
$10,000 in the hands of the sheriff of Lycoming county. This 
exécution had issued January 22, 1878. 

Undoubtedly, the évidence shows that it was originally the 
intention of Mr. Herdic to apply the $10,400 he brought from 
Philadelphia to the Eeynolds exécution. But he soon found 
himself hopelessly pressed by other creditors and abandoned 
his purpose to pay off Eeynolds & Co.'s judgment. He tes- 
tifies that he applied the whole of the $10,400 to the pay- 
ment of debts and to the maintenance of his family, and that 
it was ail so used within two months after he got it, To some 
extent he particularizes his expenditures. It certainly would 
hâve been more satisfactory had his testimony onthis subject 
been more explicit. He swears positively, however, that no 
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part of this money was furnished to friends to be used in pur- 
chasing in his property at sherifiF's sale, and in this he is not 
contradicted. It is not pretended that there is any direct 
évidence that any of the money in question was used for the 
purchase charged in the fourth spécification. But the court 
is asked to draw such inference. I agrée with the learned 
counsel for the creditors that suspicions cireumstances may 
be so strong as to authorize a court to find the concealment or 
fraudulent appropriation of money by a bankrupt. But I 
altogether fail to find such cireumstances in this case. It is 
well settled that the burden of sustaining spécifications of 
objection is upon the opposing creditoi's. It is always a fair 
presumption that the bankrupt has acted with integrity. 

The eighth spécification charges that the bankrupt has wil- 
fully swom falsely in the affidavit attached to his pétition, in 
that he has wilfully omitted from his schedule certain 
amounts receivëd by him on August 26, 1878, to-wit : from 
J. W. Maynard, $5,000 ; from Guy W. Maynard & Co., $3,- 
679.42; and from G. W. Maynard & Co., $27,572.67. To 
sustain this spécification the opposing creditors rely upon 
certain entries in the books of the bankrupt made on said 
date, whereby the accounts of the persons above named arl& 
respectively credited with the sums mentioned. But the évi- 
dence is plenary that the bankrupt did not receive, at that 
time, said sums, or any part thereof. This spécification 
therefore falls. The said entries are part of those which are 
the foundation of the eleventh spécification, and were made 
under the cireumstances and for the purpose hereinafter 
stated. 

The ninth spécification oharges that the bankrupt, liaving 
knowledge that Charles E. Gibson had proved a false and 
fictitious debt against him of $3,900, did not disclose ihe 
same to his assignées within one month after he aoquired 
such knowledge. I am by no means prepared to say that 
the évidence warrants the conclusion that Gibson's proof of 
debt is of the character hère alleged. But if this ever so 
clearly appeared, it would be essential to show that the 
bankrupt had knowledge of the fact in order to sustain this 
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spécification. Of such knowledge ou the part of the bank- 
rupt there is no évidence. Gibson's proof, indeed, was sworn 
to at the office of Mr. Herdic, before Mr. Hinkley, a notary 
public, who had been, and perhaps then was, in the bank- 
rupt's employ. But it does not appear that Mr. Hinkley had 
any reason to doubt the correctness of Gibson'a ciaim. Mr. 
Herdic himself took no part in the préparation of Gribson's 
proof, did not examine it, and was not consulted with respect 
to it. 

The tenth spécification charges that the bankrupt, being 
a merchant, has not at ail times since the second day of 
March, 1867, kept proper books of aocount, in that such books 
do not show what moneys were received and what disposition 
was made of them. And the eleventh spécification charges 
that he has not kept proper books of account, in that on the 
twenty-sixth of August, 1878, three days before the filing of 
bis pétition in^bankruptcy, he caused 15 pages of entries to 
be made in his day-book of business transactions, amount- 
ing to at least one million of dollars, and most of said trans- 
actions having occurred several years prior to said entries. 

Thèse spécifications designate the bankrupt as a "mer- 
chant;" and the évidence, I think, does show him to hâve 
been a dealer in lumber, as a merchant within the meaning 
of the bankrupt law. His transactions in lumber seem to 
bave been principally as a partner with other parties, but to 
some extent he was individually a dealer in lumber. Be- 
sides his dealings as a lumber merchant, Mr. Herdic had 
very large business transactions. He extensively bought and 
sold real estate, was largely engaged in laying street pave- 
ments, and carried on other enterprises of magnitude, whioh 
had no connection with his business as a merchant. 

The bankrupt law withholds a discharge "if the bankrupt, 
being a merchant or tradesman, has not at ail times, after 
the second day of March, 1867, kept proper books of account." 
This requirement applies only to marchants and tradesmen, 
^Blumenstiel, 521,) and as to them must be understood as 
requiring the keeping of proper books of account only in re- 
spect to the bankrupt's business as a merchant or tradesman. 
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If he has kept such books he ia entitled to his discharge, 
although he may not hâve kept proper books of account touch- 
ing other business transactions. It was strenuously urged at 
the argument that the hankrapt was not entitled to his dis- 
charge because he had kept no cash-book or proper cash 
account) and authorities were cited to show that the failure 
by a bankrupt, he being a merchant or tradesman, to keep a 
cash account, is good ground for refusing his discharge. 

The opposing creditors produced in court, and deposited 
with the clerk, five books of the bankrupt, viz. : One blotter, 
one day-book, marked "Journal E," one ledger, marked "G," 
and two bills payable books. But thèse are a part only of 
the books kept by the bankrupt. At page 118 of the testi- 
mony the register notes an offer of évidence by the creditors 
of "ail the books delivered by Peter Herdic to the assignées," 
and thèse are there stated as "Ledgers A, B and G, Journals 
A, B, G, D and E, book of bills receivable^ two books of 
bills payable, two blotters, and Journal B and Ledger B, 
labeled 'P. H.'s." But, as I undoratand the évidence, this 
formai offer does not embrace ail the books of account which 
the bankrupt kept; for the assignées and Mr. Hinkley tes- 
tify that still other books of account of the bankrupt, by and 
with the acquiescence of the assigiiees, were nci delivered 
into their actual custody, but for sa-3-keeping «ère left at 
Mr. Herdic's office. 

Not having before us ail the books, it is impossible to 
décide by inspection whether or not a proper cash account 
was kept. Eesort must therefore be had to the testimony. 

The foUowing question and answer appear in the testimony 
of G. G. Taylor, the book-keeper: Question. "Where is the 
cash-book of Mr. Herdic?" Answer. "He didn't keep any." 
Page 88 of évidence. It vvill be observed that the witness 
does not say that Herdic kopt no cash account, and from hia 
testimony, as a whole, the inferenee is a fair one that a 
proper cash account was kept. Upon this subject Mr. Hink- 
ley, an expert in book-keeping, was examined on behalf of 
the creditors, and was asked by their counsel the foUowing 
question: "Where is the cash-book of Mr. Peter Herdic?" 
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To which he answered : "For his individual use he kept no 
cash-book. For his lumber accounts eash-books were kept. 
Thèse bocks are at the office." Page. 58. This wituess further 
testifies : "As I stated before, he had kept lumber books, and 
that thèse lumber books are cash-books." Id. Again, in hia 
examination in chief, he was asked : "Did he keep any indi- 
vidual cash account?" To which he answered: "He did in 
his individual lumber books." Page. 59. In the cross-exami- 
nation of this witness the foUowing questions and answers 
occur : Question. "Were there regular books of account, cash- 
books and others kept, showing his transactions in lumber?" 
Answer. "There were." Page. 62. * * * Q. "Werethose 
books properly kept, showing the transactions in lumber, in 
your judgment as a book-keeper ?" A. "Yes, sir." This évi- 
dence stands uncontradicted. 

I now approach what I consider the most doubtful question 
in the case. On August 26, 1878, three days before the 
filing of the pétition in bankruptcy, by the direction of Mr. 
Herdie, lifteen pages of entries were made in his books, ail 
under said date, and aggregating cousiderably more than 
$1,000,000. Did thèse entries concern Mr. Herdic's business 
as a marchant? This, it seems to me, is the vital question, 
for if they relate to transactions distinct from his business 
as a lumber merchant, it is immaterial that they were not 
duly made in the proper course of book-keeping. I fail to 
discover in the testimony of the witnesses anything to show 
to what branch of the bankrupt's business the entries in 
question relate. But an inspection of the books themselves 
has satisûed me that a large proportion thereof, both as 
respects number and amount, bave no connection whatever 
with the lumber business, but relate to other matters. As to 
the nature of many of the entries I can form no opinion. A 
few seem to hâve relation to the bankrupt's business as a 
merchant, but this I cannot affirm certainly. 

The évidence, however, does show that the making oftiiese 
entries was a transaction entirely free from any taint of fraud. 
The purpose was to close worthless aceounts, and old accounts 
long previously settled, but never entered on the books. The 
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entries were made after consultation with Eegister Smith, 
and under his advice, with a view to excluding from the 
schedule worthless accounts. It is not shown that the entries 
in any wise worked injury to the bankrupt's estate or were 
prejudicîal to creditors. 

Upon the -whole, therefore, I am brought to the conclusion 
that neither the tenth nor the eleventh spécification has been 
Bustained. 

The spécifications of opposition having been disposed of 
upon their merits, it has been deemed unnecessary to con- 
sider the exceptions thereto filed by the bankrupt. 

I am of opinion that ail the spécifications should be over- 
ruled, and the bankrupt granted his discharge, upon the pré- 
sentation of the register's certifioate of his conformity to the 
provisions of the law. 

And it is so ordered. 

MoKennan, J. 1 sat at the argument of this case with the 
district judge, in order that the delay in the final détermina- 
tion of it, which might resuit from an appeal to the circuit 
court, might be avoided, The foregoing opinion, therefore, 
is to be understood as expressing the views of both of us, and 
as practically deciding the controversy. 



Frick V. The Countt op Christian. 

{Circuit Court, D. Kentucky. March 4, 1880.) 

AwARD — CoTiNTT CoMMissiONBRS — RATIFICATION. — An award will not be 
vacated for want of authority in the oounty commissioners to make the 
Bubmission at the instance of a party to the arbitration, when such 
award has been approved by the county court and the money paid by 
the county in pursuanoe of the same. 

Bame — MisTAKES OF Fact. — A demufrer to a bill to set aside an award will 
not besustainedjWhere the award wasbased upon mistakesof fact which 
had not been called to the attention of the arbitrator at the time the 
award was made, and which, if known, would hâve changed the resuit 
of the award. 
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Demurrer to bill to set aside award. The facts set forîh 
in the bill, and in the amendments thereto, are substantially 
as follows : On April 20, 1867, the complainant entered into 
a contract with certain commissioners, appointed by the county 
court of Christian county, for the érection of a court-house 
for the sum of $53,413. Complainant began the construc- 
tion of the building and pursued it for about a year, when 
complaints were made with regard to the poor quality of the 
■work, and complainant also made a counter claim for extra 
work perf ormed outside of the contract. It was finally agreed 
to submit the whole matter to an arbitrator, and, on the 
twenty-second of October, 1868, the complainant and the 
commissioners, acting apparently without authority, agreed 
that one Shryock, an experienced arohitect of Louisville, 
should arbitrate and settle ail matters of dispute between 
them, taking the contract, deciding what déduction should be 
made for defective and imperfect work and bad materials, 
and also what Frick should hâve for the extra work, and 
détermine what should be paid him over and above the 
contract priée. 

On November 3d tùe arbitrator made his award, declaring 
that the contractors should rebuild certain portions of the court- 
house, and that complainant was entitled to receive for his 
extra work the sumof $23,189.30 over and above the contract 
priée. The bill f urther allèges that in making this award the 
arbitrator mistook the amount of extra work done, the mate- 
rials furnished, and the price that was agreed to be paid to 
the complainant therefor; and also made a mistake in meas- 
uring the extra eut stone-work constructed by him ; and after- 
wards, having discovered thèse mistakes, attempted to cor- 
rect the same and make an amended award, which, it is con- 
ceded, he had no authority to do, whereby he awarded to the 
complainant the further sum of $4,186.28, this award being 
dated October 3, 1870. The county appears to hâve paid the 
complainant the amount originally awarded to him by the 
arbitrator, and the complainant to hâve received it, but the 
county refused to pay the amount allowed in the amended 
award, or to hâve anything whatever to do with it further. 
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Complainant further allèges that at the time the original 
award was rendered, and for a long time thereafter, he did 
not know of the mistakes, -whereby he claims that the award 
is invalid, and that after the discovery of such mistakes he 
did not reeognize or treat the award as valid or binding, and 
immediately gave notice to the arbitrator and to the défend- 
ant that he wouldnot be bound by the arbitration. 

It seems that on the twenty-second of December, 1869, about 
six weeks after the original award was made, the county court 
entered an order to the effect that it was willing to hear the 
arbitrator and others in référence to the complainant's claim, 
and pay one-half of the arbitrator's traveling expenses, but 
nothing was ever done by the county in affirmance of the 
amended award. In what is termed the amended award the 
arbitrator states that after his original award was completed 
complainant brought him a eertilicate of one McKennan, 
stating that there was in the front portico eut stone not meas- 
ured noraccounted for by the arbitrator, and also 6,980 brick 
in the arches not measured nor accounted for by him, and 
that upon examining fullyintothe matter he ascertained that 
in the measurement formerly made and inserted in his award 
the arches and soffit of the portico, which should hâve been 
measured three times, were measured but once, and the bases 
and caps of the pilasters of the portico in the second story, 
and the work of the groined arches, had not been measured 
at ail. 

The bill of the work so re-examined amounted to $2,823.78. 
It seems also that in the original award he allowedonly $1.50 
per foot for the stohe-work of the portico, and that after the 
award was completed he was shown the record in the books 
of the commissioners of an agreement to pay tlie complainant 
at $1.75 per foot for ail extra stone-work done on the build- 
ing, and he considered it a matter of justice that he should 
be allowed the additional 25 cents on ail the extra eut 
stone-work, which would amount to $2,492.50, making the 
whole of his claim, not included in the original amount, 
$4,816.28. The prayer of the bill is that the original award 
be set aside : (1) for want of authority in the commissioners 
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to enter into it ; and (2) for the mistakes of f act ; and that 
the défendant be decreed to pay to Mm the sum of $13,535.06, 
which he elaims is still due. 

Défendant demurs for want of equity. 

L. H. Noble, for complainant. 

BuUitt, Bullitt é Harris, for défendant. 

Beown, J. I am clearly of the opinion that the award 
ought not to be vacated for want of authority in the commis- 
sioners to make the submission. While it was probably not 
■within the scope of their power as agents of the county in the 
construction of the court-house, the award was formally 
approved by the county court on the fifteenth of July, 1869, 
and the money paid in pursuanee of it, and the act of the 
commissioners in making the submission was thereby ratified. 
Besides this, it doos not lie in the mouth of the complainant 
to claim that the défendants had no authority to enter into 
the arbitration, he having become a party to it, and consent- 
ing to be bound thereby. 

Whether the bill makes out a case for setting aside the 
award upon the ground that the arbitrator was mistaken in 
his facts, is not entirely clear. The authorities ail agrée that 
for certain mistakes of fact an award may be set aside, as, for 
instance, if the mistake appears upon the face of the award 
in a matter of computation, or if it should turn out that the 
arbitrator had made use of false scales or measurements, or 
had used an imperfect compass in running the boundaries of 
land, or had been guilty of any other gross and palpable error 
whieh he had committed without fault of the party seeking 
to set aside the award. 

The leading American case upon the subject is that of the 
Boston Water-Power Company v. Gra^, 6 Met. 131, 169 and 
182. In a very learned and exhaustive opinion, Chief Justice 
Shaw discusses the whole subject of mistakes of law and fact 
in the award of arbitrators, and cornes to the conclusion that 
an award may be set aside if the mistake is of such a nature, 
80 affeeting the principles upon which the award is based, 
that if it had been seasonably known and disclosed to the 
arbitrators, if the truth had been known and understood by 
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them, they would probably hâve corne to a différent resuit. 
"The mistake must be of some fact, inadvertently assumed 
and believed, which can now be shown not to hâve been as so 
assumed." This case is followed by Rundel v. La Fleur, 6 
Allen, 480; Palmer v. Clark, 106 Mass. 373; Carter v. Carter, 
109 Mass. 306; Spoor v. Tyzzer, 115 Mass. 40; Davis y. Henry, 
121 Mass. 150. Thèse cases lay down, as I conceive, the true 
doctrine, that if the facts relied upon to invalidate the award 
were before the arbitra tor, oonsidered by him, and his judg- 
ment was based upon those facts, the award cannot be set 
aside by showing that he came to a wrong conclusion ; but if 
a fact existed to which his attention was not called, and upon 
■which he was not asked to apply his judgment, or if he was 
80 misled or deceived that he did not apply the rules which 
he intended to apply to the décision of the case, so that upon 
his own theory a mistake was made which caused the resuit 
to be something différent from that which he would hâve 
reached by the exercise of his reason and judgment, the award 
ought to be vacated. 

In Schenck v. Outtrell, 1 H.W. Cireen's Oh. 297, it is said that 
an award ought not to be set aside unless the arbitrator him- 
self would change it if the allegéd mistake wore shown to 
him. 

Applying thèse principles to the case under considération 
it appears that in allowing complainant'a claim for extra 
work he fixed the price of the eut stone at $1.50 per foot; 
whereas, it is shown to him afterwards that the eommission- 
ers had contracted to pay $1.75 per foot. Hère was a mis- 
take which was not ealled to his attention, and which would 
hâve made a différence of $2,492.50 in his award. It further 
appears that he overlooked a very considérable amount of 
extra work in and about the portico, and made a mistake of 
measurement, which, if the actual facts had been made 
known to him, would hâve increased the award by $2,323.78. 
Now, if thèse facts had been called to his attention, and he 
had oonsidered them and rejected the claim, there would be 
no ground for setting aside the award. But, as by his own 
statements they were overlooked, and he appears to be désir- 
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ous of correcting them, it wonld seem to be a case, partiou- 
larly so far as the allowance of $1.50 instead of $1.76 a foot 
is concemed, for vacating the award. 

Upon the whole I hâve corne to the conclusion, taking the 
allégations of the bUl together, the complainant has stated a 
case which may ultimately resuit in the award being set aside, 
and that this bill ought not to be dismissd upon démarrer. 
Possibly, counsel may agrée to submit the case upon the 
testimony tending to invalidate the award, without going into 
the testimony showing the amount actually due the com- 
plainant, if the award be set aside, and thus save expense; 
but I think it would be unjust to dismiss tbis bill, and allow 
the case to go to the suprême court, where the bill might be 
held sufficient, the case sent back, and the litigation indeû- 
nitely prolonged. 

The demurrer will therefore be overruled. 



MiLLBANK V. The Sohooner "A. P. Cranmbr" and others. 

{District Court, E. D. Nm York. January 24, 1880.) 

Collision — Stbam Vessel and Salling Vessel. — Rdlb 20, Ket. 8t. ( 
4233,— Uule 20, Kev. 8t. { 4233, that a steam vessel shculd keep out of 
the way of a sailing vessel does not apply to a tow composed of two 
steam tugs and 17 canal boats. 

In admiralty. 

Benediot, J. On the twenty-fourth day of July, 1877, the 
schooner A P. Cranmer and the canal beat John A. Heister 
came in collision in the bay of New York and the canal boat 
was sunk. At the time of the collision the schooner was 
sailing down the bay upon the starboard tack, and was 
between Bedloe's Island and the can-buoy on Eobbins Eeef. 
The canal boat was the outside boat on the port side of the 
head tier of a tow of 17 canal boats then being towed from 
Amboy to New York by two tugs — the W. G. Nichols and the 
Sammie. The tugs were towing one ahead of the other, the 
Niehols being the leading boat, and were puUing the tow at 
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the speed of about two and a lialf miles an hour. It was a 
clearday, a working breeze blowing, and no other vessels 
moving in the vicinity. The sohoonei* passed the two tugs in 
safety to the westward. Just about as she passed the Sammie, 
in order to avoid running into the canal beats, she hove her 
wheel down; but as she swung, one of the towing hawsers 
caught under her tuck and threw her off from the wind again, 
so that she ran head on into the libellant's boat, causing 
her to sink instantly. 

This act'on is brought against the sehooner and both the 
tugs to recover the loss thus oaused to the libellant, and the 
question to be determined is, whose fault was it that caused 
the collision ? No fault on the part of the canal boat is pre- 
tended. No fault on the part of the Sammie lias been shown, 
for she was not the leading boat and was subject to the 
movements of the tug ahead. The direction of the tow was 
with the Nichols alone. The only question, therefore, is 
whether the collision was caused by the fault of the Nichols 
or the fault of the sehooner, or by the faults of both. 

If this were the case of a sailing vessel and a steam vessel 
its disposition would be easy enough, for it would be con- 
troUed by the rule which compels a steam yessel to keep out 
of the way of a sailing vessel. But it is not such a case. 
Hère the collision was between a sehooner and a canal boat, 
the former moving by her sails, the latter being fastened in a 
tow composed of 17 canal beats and being puUed along by 
two steamboats. If the sailing vessel and the canal boat are 
to be deemed the two colliding forces, the rule governing 
steam vessels is applicable to neither. If, on the other hand, 
the 17 canal boats and tugs fastened together, as they were, 
are to be deemed a single vessel, so far as the application of 
the sailing rules are concerned, fchen such combined vessel 
cannot, as I conceive, be deemed to be a "steam vessel under 
steam," within the meaning of the sailing rules prescribed by 
the statutes of the United States. 

The provision of rule 20, (old art. 15, § 4233, Eev. St.) 
that a steam vessel shall keep out of the way of a sailing 
vessel, if intended to apply to any steam vessel having a tow, 
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cannot be supposed to be intended to apply to a combined 
mass of seventeen canal boats and two tug boats; for in the 
case of siich a tow, although the motive power is steam, the 
vessel with steam was by no means free, but hampered by 
connection with canal boats, so that neither the steamboat 
nor the mass of boats possessed any considérable part of that 
power to control their own movements which is character- 
istic of â steam vessel when steaming alone, and is the 
foundation of the rule that requires steam vessels to keep out 
of the way of a sailing vessel. This case cannot, therefore, 
be disposed of by a référence to sailing rule 20, (old article 
15,) but must be deoided in accordance with those gênerai 
princi^les that lie at the bottom of ail sailing rules, and are 
applied by courts of admiralty to cases as they arise. The 
test of responsibility in this case is, therefore, to be found in 
the ability possessed by the respective vessels to control their 
own movements and avoid collision. And when the position 
of thèse vessels is considered with référence to this test, it is 
apparent the schooner could without any considérable diffi- 
culty bave placed herself sufficiently far to westward of the 
tow to avoid ail danger of collision. If she had a free wind, 
as several witnesses say, she had only to haul a little nearer 
to the wind. If, as she contends, her course was close to 
the wind, she could hâve worked to windward sufficiently 
to avoid the canal boats by luffing into the wind. The way 
was clear, the wind sufficient, the schooner light; and, so far 
as appears, there was nothing to prevent the successful 
accomplishment of such a manœuvre, and this was wbat the 
schooner attempted. She failed in the attempt only because 
she was caught by the hawser extending from the Sammie to 
the canal boats — a circumstance attributable solely to the fact 
that she delayed action until too late. Her fault, therefore, 
consists in omitting to put her helm down until she was too 
close to the canal boats. 

As Bupporting this view of the duty attaching to the 
schooner under the circumstances stated, référence is made 
to the case of The Arthur Gordon and the Independence, 1 

v.l,no.4 — 17 
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Lusli. 270, cited with approval in the case of The Electra, 7 
Ben. 349. But the case of the tow was far différent from 
that of the schooner. On the part of the tow — a mass of 
boats moving slowly in the tide, and compelled to keep in 
position — the ability to take effective action to avoid the 
schooner was small indeed. 

It bas been strongly contended that ît was possible for the 
Nichols, and accordingly her duty, to move "her tow further 
to the eastward when the near approach of the schooner was 
observed. But while, in view of the vast amount of property 
that is moved by tugs in late years, and the care required to 
préserve the boats from accident, I am not inclined to relieve 
tow boats from the responsibility of taking ail possible means 
of avoiding collision, I am not satisfied that in this case 
there was anything possible to be done by the tug, after the 
danger of collision was presented to their minds, that would 
hâve prevented the collision. If anything was possible, it 
was to swing the tow a little to east ; but although there is 
évidence from a single witness, that affords some foundation 
for the contention that such a movement could hâve carried 
the canal boats far enough to the eastward to hâve escaped 
collision with the schooner, I am not satisfied that the 
attempt would hâve proved of any avail. 

My conclusion, therefore, is, that inasmaeh as the tug, 
wbich had the direction and control of the tow, coùld do 
nothing after the danger was apparent towards moving the 
canal boats further to the eastward, and inasmuch as the 
schooner, when she saw herself in danger of running into the 
canal boats, could without serions inconvenience hâve moved 
further to westward and so hâve avoided the collision, the 
schooner alone was in fault, and is responsible for the loss 
in question. 
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DANiETi Dalstrom and others v. The Outfit op the Sohoone» 
"E. M, Davidson." 

[District Court, M. D. Wïsoonsin. January tenn, 1880.) 

VVages — Salvagb — CoNFLiOTiNa Claimb. — Under the circumstances ot 
thia case it was Tield that the wages earned by seamen after their vessel 
had been wrecked, but before she waa flnally abandoned, did not con- 
stitute antécédent wages in a sensé which would postpone them to the 
claims of the salvors, and that the proceeds derived from the sale of the 
outflt of the vessel must flrst be applied to the payment of the demanda 
of such seamen. 

In admiralty. 

The facts of this case, as shown by the pleadings, were thèse : 
On the fifteenth day of October, 1879, the schooner Davidson 
left Chicago on a voyage to northern ports on Lake Michigan. 
Libellants shipped on board as seamen. On the next day the 
vessel was stranded on Pilot Island Eeef. On request for assis- 
tance from the master, Wolf & Davidson, of Milwaukee, dis- 
patched the tug Leviathan, with steam-pump and other appa- 
ratus, to the relief of the vessel. Efforts were made to get the 
vessel off, and were continued until November 26th, but they 
were unsuccessful. From the time the vessel was stranded until 
exertionB to relieve her were abandoned libellants continued 
on board. On the twenty-fifth day of November, the master 
of the tug being convinced that the vessel could not be re- 
lieved, deemed it advisable to save her outfit, eonsisting of 
beats, tackle, rigging, apparel and fumiture, and ceased his 
efforts in behalf of the vessel. Thereupon the master and 
crew of the tug, with the assistance of the crew of the vessel, 
removed the vessel's outfit to the tug, and brought it,together 
with the master and crew of the vessel, to the port of Milwau- 
kee. Libellants were then discharged, but were not paid their 
wages, and thereupon libelled the outfit. Decree was ren- 
dered in their favor, the outfit sold, and the proceeds were 
paid into the registry of the court. Thereupon the owners of 
the tug intervened, by pétition as salvors, insisting that their 
claim for salvage service was privileged to that of the sea- 
men, and asked for payment as having the prior right to the 
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proceeds of sale; and thé question was whether, unrl* r snch 
a Btate of facts, the wages of the seamen, or the claiiii ior sal- 
vage service, was to be first paid. 

Mr. Markkam, for the seamen, cited Pitman v. Ilooper, 3 
Sumner, 50; The Massasoit, 1 Sprague, 97; The Isahella, 
Brown's Adm'y Eep. 96-103; The Sailor Prince, 1 Benedict, 
234; The Steamhoat Pilot No. 2, 1 Newbérry, 216-217; Smith 
v.Stewart, Crabbe's Eep. 218; Lewis v. The Elizaheth & Jane, 
1 Ware, 35. 

Mr. Krause, for salvors, cited The Salîna, 2 notes of case 
18, 16 MonthlyLaw Eeporter, 5; Reed v. Ilu.ssey, 1 Blatch. 
& How. 527; Collins v. Steamhoat Fort Wai/ne, 1 Bond, 484. 

Dyer, J., held that the seamen were not discharged from 
the obligation of their contract of service by the happening of 
disaster to the vessel ; that it was their duty, so long as their 
Personal safety permitted, te remain by the wreck and to save 
as much as possible; and that upon compliance with this 
obligation the fragments of the vessel constituted a fund 
pledged for payment of their wages ; that upon ahandonment 
by them of the wreck the contract between them and the 
owner of the vessel would be dissolvcd, and that they would 
then lose their privilège against the vessel and their claim for 
wages; that as libellants remained by the wreck and did not 
abandon it until the outfit was removed, their right to wages 
and their lien continued in force; that under the circum- 
stances of the case the wages which were earned while they 
remained on board, and until the vessel was finally aban- 
doned, did not constitute antécédent wages in a seuse which 
would postpone them to the claim of the salvors ; and that the 
proceeds of the outfit must be first applied to the payment of 
their demands, although it would hâve been otherwise had 
they abandoned the wreck before the salvage servise was 
begun. 
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Sbarcy & ScHusTBR V. MoChord, Assignec, etc. 

(District Court, D. Keniucky. March 4, 1880.) 

Sale — MisTAKE— Assignée in Bakkeuptct. — A court of equity will set 
aside a sale by an assignée in bankruptcy wheie the purchaser has been 
innocently misled by the advertised notice of the sale. 

In equity. Bill and cross-bill for spécifie performance. The 
bankrupt, Hardesty, was the owner of 180|- acres of land in 
Washington county. Under an exécution issued on a re- 
plevin bond the whole tract was, prior to the commencement 
of bankruptcy proceedings, sold for less than two-thirds of its 
appraised value to a man by the name of Hardin. Before the 
expiration of the year which Hardesty had for rédemption hé 
became a bankrupt, and défendant, McChord, was chosen 
assignée. McChord thereupon advertised, by printed hand- 
bills, that on a certain day he would sell at public auction 
"the right of rédemption of said Hardesty in 1801 acres of 
land, upon vrhich said Hardesty now lives, situated in Wash- 
ington county, etc. Said farm is in a high state of cultiva- 
tion, and there is a good frame house and ail necessary otit- 
buildings thereon. Terms of sale : The right of rédemption 
in the land, and the store-house, will be sold on a crédit of 
three months, with interest from date, etc." 

At the time and place mentioned in the advertisement he 
put the property up at public auction, and struck it off to 
the complainants at $1,270. Complainants thereupon gave 
the assignée a note for this amount, and paid to Hardin, the 
purchaser at the exécution sale, the amount pai'd by him at 
such sale, and 10 per cent, interest, amounting to $880. At 
the maturity of their sale bond the assignée insisted that the 
complainants were bound to take the property at $1,270, 
subject not only to the lien of Hardin, the purchaser at the 
exécution sale, but also to the homestead right claimed by the 
bankrupt and bis wife, and that they had no right to hâve 
this homestead right satisfied out of the proceeds of the sale. 

The prayer of the bill is either for a spécifie performance — 
that is, a conveyance from the assignée free from the home- 
stead, in case Hardesty and wife could be induced to make a 
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quîtclaim deed of their homestead right; and, if not, for a 
rescission of the sale, a cancellatiou of the complainants' note, 
ttiid a subrogation to Hardin's lien for $880. 

The bankrupt and his wife filed an answer claiming a home- 
stead right in the property, and tendering a quitclaim deed to 
the assignée, eonveying such homestead right and incohate 
right of dower of the wife of the bankrupt, to be delivered on 
payment by the purchaser of |1,000. 

The assignée, McChord, filed a gênerai demurrer to the 
bill, and a eross-bill, in which he alleged, in substance, the 
same facts averred in the original bill, and that the sale was 
made in accordance with the advertisement, but construed the 
advertisement to mean that the assignée did not sell the land 
free from the homestead right, and tendered a deed eonveying 
to the complainants the right of rédemption of the bankrupt 
in the tract of land in question, and prayed for a decree direot- 
ing the complainants to pay to him the whole note, and that 
he be relieved from ail claims of dower and homestead in the 
premises. 

To this cross-bill complainants demur. 

O. A. Wehle, for complainants. 

W. 0. é J. L. Dodd, for assignée. 

Beown, J. The question presented by the pleadings is 
whether the complainants are entitled to a decree for specilic 
performance upon their yiew of the case, or whether the de- 
fendant is entitled to the purchase money agreed to be paid 
at the sale, regardless of the homestead right claimed by the 
bankrupt. It is a well settled principle of law that in judi- 
cial sales there is no warranty, and the rule caveat emptor is 
applied with full force. This was settled by the suprême 
court of the United States in the case of Monte Allègre, 9 
Wheat. 616, and is the gênerai doctrine in most, if not ail, 
the states. Eorer on Judicial Sales, §§ 458 and 459. I see 
no reason why this rule does not apply to sales made by an 
assignée in bankruptcy. In such case the assignée making 
the sale is the mère agent of the court, having no power to 
bind any one but himself, This he may undoubtedly do in 
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case of fraud, or upon a conveyance with a warranty, and in 
such cases only. Mockhee v. Gardner, 2 Harris & Gill, 176. 

I should find great difficulty in this case in holding that 
the assignée had bound himself personally by anything con- 
tained in this advertisement. He purports by this to sell 
"the right of rédemption" of the bankrupt in the land in 
question, but he does not assume to guarantee that the prop- 
erty is not subject to other liens. Wbile it may be true that, 
if the bankrupt himself had put forth this advertisement and 
sold the land, he would be estopped to set up a ciaim of home- 
stead, the assignée stands in a somewhat différent relation to 
the property. By the express provisions of the bankrupt act 
the bomestead did not pass to the assignée, and he had no 
right or authority to sell it unless by the consent and joinder 
of the bankrupt and his wife, which was not given in this 
case. 

But there is another ground upon which I think the com- 
plainants are entitled to a qualified relief. The terms of the 
advertisement were somewhat ambiguous, and I hâve no 
doubt that they were misled into supposing that they had 
acquired a title to the property free and clear of ail encum- 
branees except that of the exécution. It is true, that neither 
the bill nor the cross-bill set forth, in terms, that there was a 
misunderstanding as to the conditions of the sale, but taking 
them together it is quite apparant that there was. In such 
cases a court of equity has a judicial discrétion to set aside 
the sale. Eorer on Judicial Sales, § 421; Laight v. Pell, 1 
Edwards' Ch. 577; Le Fevre v. Larawdy, 22 Barb. 167; Vee- 
der V. Fonda, 3 Paige, 94-97. 

In Anderson v. Foiilke, 2 Harris & Gill, 346, 357, it is said 
that in Maryland, as well as in England, "if there should be 
made to appear, either before or after the sale had been rat- 
ified, any injurious mistake, misrepresentation or fraud, 
the order of ratification wiU be rescinded, and the property 
again sent into the market and resold." This power has been 
frequently exercised in cases where the land was stated to be 
greater in quantity than it turned eut upon actual survey; 
or where it was sold for a greatly inadéquate price; or where 
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the auctioneer, intentloiially or otliorwlse, mislcd tlio bidders 
asto the time when tlie sale would t.ikeplAce; or wlien, under 
any other circumstaiices, proposed bidders, without any négli- 
gence of tlieir own, are prevented from attending the sale." I 
see no reason why this course may not be properly pur- 
sued in the case. Wliile the assignée did not intentionally 
mislead the purchaser, the notice of sale would naturally lead 
a personto suppose that the property was to be sold subject 
to a certain lien and to that lien only, and the complainants 
in this case were in ail probability misled by it. 

It seems to me that substantial justice will be done by 
granting the complainants adecree setting aside the sale, and 
subrogating them to the rights of Hardin, the purchaser 
under the exécution sale. The proper course will then be for 
Hardesty and wife to pétition the bankrupt court for thoir ex- 
emption. This question being determined, the assignée will 
know exactly what he is to sell, and the purchaser what he 
proposes to buy. I express no opinion in this case as to 
whether, in faet, Hardesty and wife are entitled to the home- 
sfcead claimed by them. 

A decree will be entered in accordance with this opinion. 



Elfelt V. Habt. 

{Circuit Court, B. Minnesota. Pebruary, 1880.) 

CoNTBACT — Fkaud — Eqtjitalb Kei,tef. — It is not always necessary for 
tlie injured party, even whon fraud taints the coniract, to rescinil it ta 
order to resist its full opération. He may permit the contract to be 
amended so as to conform to fair dca'ing, and if, under tlie pleadings 
and tlie relief prayed, a court of chancery can enter a decree which 
would be just and fair, and in accordance with equity, it will do so. 

Action removed from state court, and heard, without change 
of pleadings, by cousent. 

Gilman é Clough, for plaintiff, 

Smith é Egan, for défendant. 

Nelson, J. The plaintiff brings this action to compel the 
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strict performance of the foUowing agreement, alleging per- 
formance ou his part and refusai by the défendant : 

"CONTBAOT. 

"Philadelphia, December 24, 1878. 
"This is to certify that I hâve agreed and will, upon re- 
ceipt of mortgage for $2,000, (two thousand dollars,) with 
note, payable in three years, with interest at 6 per cent., 
payable semi-annually — the security of the above to be satis- 
factory — I will then give Abram S. Elfelt and Susan C. Elfelt 
a satisfaction of a mortgage dated July 20, 1876, of $4,000, 
on the following described property, being a part of lot four, 
(4,) section twelve, (12,) township twenty-eight, (28,) range 
twenty-three, (23,) Eamsey county, Minnesota. 

"Eleazar Hart, 
"or Ell Haet. 
"Witness: F, A. Hoyt/ 

The défendant, in his answer, charges the plaintiff with 
fraud and,misrepresentation in procuriug the agreement, and 
avers that he was intentionally misled by the plaintiff in 
regard to the value of the property upon which he held the 
mortgage, and which was agreed to be released and satisfied, 
and that the plaintiff intentionally eoncealed facts in référ- 
ence to a contemplated sale of the property mortgaged, which 
was partially completed ; and that thèse f raudulent practices 
of the plaintiff induced him to sign the agreement, which he 
allèges is void and of no binding force. 

This is the substance of the answer, to which a spécial 
reply is interposed, disclaiming the fraud charged. 

The facts are thèse: The défendant held the note of the 
plaintiff for $4,000, with interest at 6 per cent., payable 
semi-annually, executed July 20, 1876, payable three yeara 
after date, and secured by a mortgage upon property de- 
scribed as follows, and denominated the "Cave property," to- 
wit : Beginning at a point on the north boundary line of lot , 
numberéd four, (4,) of section numbered twelve, (12,) in town 
numbered twenty^-eight, (28,) of range numbered twenty- 
three, distant six hundred and five and 54-100 feet west from 
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subséquent interview attempted to obta'n the defendant's con- 
sent to a compromise which, in substance, was that the 
plaintiff would pay $2,000 on the mortgage, if he could raise 
it or borrow it, and give a nevv note for $2,000, payable in 
three years, giving a satisfactory security for the same by 
mortgage; and the défendant, in considération therefor, should 
waive ail accrued interest, and release the mortgage he then 
held from the property embraced in it, urging that on accouat 
of his financial condition he could make no better proposition, 
stating that "the property is ail I hâve that I can use for the 
purpose of paying my indebtedness." On a subséquent meet- 
ing the plaintifï reiterated his former statement, and told the 
défendant "that in times like thèse I did not think I was asking 
too much to hâve the whole interest thrown off." The plaintiff 
also told the défendant that his ability to carry eut the offer 
made to pay $2,000 depended upon his ability to raise or 
borrow the money from a friend. The plaintiff finally indueed 
the défendant to accept the proposition, and immediately went 
oui to raise or borrow the money. He had in his possession 
a draft for $2,000, and, proceeding to the office of Messrs. 
Young, Smythe, Field & Co., he exchanged his draft for their 
check on a Philadelphia bank, and, returning to the défend- 
ant, stated that he had borrowed the money ($2,000) from a 
friend, and the agreement above set forth was executed by . 
the défendant, and the $2,000 check paid over by plaintiff. 
After obtaining the agreement to release the mortgage, the 
plaintiff, in his évidence, says: "I told the brother of Mr. 
E. Hart that I had already sold the property, and in reply to 
his question, why I had not told Mr. E. Hart, I answered 
I knew human nature too well ; that, if I had done so, Mr. 
E. Hart would certainly not hâve made any réduction in 
interest." 

The plaintiff, when he went to Philadelphia, obtained a 
statement of the amount of delinquent taxes, and, at the first 
interview, when the défendant said he was worried about the 
taxes, asked him "if, at the time he telegraphed about the 
taxes, he (plaintiff) had offered the property in payment of 
the mortgage, whether he would hâve accepted it," and re- 
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ceived a négative answer from the défendant, -who said he 
could not afforti to. The plaintiff, as he says, made the 
inquiry for the purpose of drawing out the défendant and 
ascertaining how much he needed the money, and what he 
could accomplish in the way of having the interest deducted. 
The défendant was exercised about losing the property on 
account of unpaid taxes, and the plaintiiï exhibited to him 
the tax statements, evidently for the purpose of increasing 
his anxiety, and repeatedly told him he could not pay the 
interest. And he withheld from him the information that 
the property was already sold, hecause, as he says, "I did 
not wish to tell him. If I had, he certainly wonld not hâve 
been disposed to deduct the interest, and that was my only 
reason." He also told him "that the property had passed 
to the state, and could only be redeemed by him or myself." 

The défendant received the $2,000, signed the agreement, 
and on the next day discovered that the property had been 
sold. When the plaintiff came to obtain the release or give 
fil plat of the property, to be embraced in the new mortgage, 
the défendant declined to carry out the agreement, saying that 
he had been deceived and misled; but he made no oll'er to 
restore the $2,000. 

Thèse are the principal facts as they appear chiefly from 
the plaintiff's testimony. Leaving out the testimony intro- 
duced by the défendant, and examining the case upon the 
plaintiff's évidence, I do not think he is entitled, in equity, to 
a strict performance of the agreement by the défendant. 

It is impossible to read the plaintiff's testimony without 
arriving at the conclusion that he desired to make a compro- 
mise to his own advantage, without putting the défendant 
upon the same level, and not only concealed facts which, if 
known, would, in his own opinion, hâve influenced the defend- 
ant's action, but also induced him to believe that no rédemp- 
tion of the property for non-payment of taxes could be made 
from the state by any one but the défendant and himself, 
when, at the time, the property had been sold, and, by the 
terms of the sale, the railroad company were to reserve from 
the purchase price enough to pay taxes and redeem the prop- 
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erty. Equity will not uphold such action, and no advantage 
can be obtained by suoh conduct. 

While the coud sel for plaintifï does not concède this, in 
terms, yet he urges that the défendant, having retained the 
$2,000 received from the plaintiff under the contract, has 
affirmed it, and cannot, without placing the plaintifï in 
the position he occupied before the agreement was entered 
into, avail himself of facts which show that he was over- 
reaohed and deceived, and that défendant cannot rescind the 
contract and retain the $2,000 paid by the plaintiff, and, 
having retained it, has elected to affirm and abide by the 
contract. 

The gênerai doctrine is well stated that the party who has 
heen induced to enter into a contract by fraud may either 
rescind or af&rm it. If he rescinde, and bas received some- 
thing of value under the contract, he must restore the same 
to the other party. But it is not always necessary for the 
injured party, even where fraud taints a contract, to rescind 
it in order to resist its full opération. He may permit the 
contract to be amended so as to conform to fair dealing, and 
if, under the pleadings and the relief prayed, a court of ohan- 
cery can enter a decree which would be just and fair, and in 
accordance with equity, it will do so. 2 Paige, 390; 1 Pet, 
383. 

Tbe défendant had no knowledge of the sale of the prop- 
erty. He was anxious about tbe security of his loan, upon 
which no interest had been paid for over two years, and the 
land mortgaged forfeited to tbe state for non-payment of 
delinquènt taxes. The plaintiff, while quieting bis feelings 
about the taxes, was still making an effort to obtain a com- 
promise with the défendant, and concealed information of tbe 
statiis of the property, and indirectly induced the défendant, 
through fear of loss, to consent to the compromise, while fair 
dealing required a frank statement from the plaintiff, so that 
the défendant would not be misled. 

I think tbe défendant is entitled to the protection of the 
court and relief against the conclusive opération of the agrée- 
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ment, so far aa it had the effect to remit the interest whieh 
Jbad aecrued upon the loan. 

The défendant accepted the $2,000, and now retains it. 
There is no reasonable objection to the mortgage security 
tendered for $2,000, and this is the coi-rect test, in my opin- 
ion, of "satisfactory security" mentioned in this agreement. 
The only matter really in dispute is the interest on the sum 
of |4,000 up to the date of the agreement, December 24, 
1878 ; and the plaintiff has executed the new note and mort- 
gage for $2,000, drawing interest at 6 per cent, from Decem- 
ber 24, 1878, bearing date April 24, 1879, and the same is 
now tendered, in court, to the défendant. The court has the 
subject completely before it — to enable a final détermination 
of the case — and, upon full considération, has come to the 
conclusion that a decree should be entered in the case in 
favor of the plaintiff conditionally. It is therefore ordered, 
that a decree be entered adjudging that the défendant, upon 
the payment of the sum of $700 by the plaintiff — which is 
the amount of interest upon the original loan of $4,000, com- 
puted to the date of the new agreement, and the interest upon 
the $2,000 note tendered, up to December 24, 1879 — exécute 
and deliver a release and satisfaction of the $4,000 mort- 
gage; provided, that the property described in the new mort- 
gage is free from ail encumbrances, including taxes, and the 
title in the grantors. 



Wells v. The Southern Minnesota Railway Company. 

(Cireutt Court, D. Minnesota. March, 1880.) 

Kailkoat>— FORECLOSURB Deckee— Terms "Sebtant" and "Employé" 
CoNSTRTJBD. — An act of the législature of the state et Minnesota pro- 
vided that in a foreclosure sale of a railroad, the court granting the 
foçecloaure decree should provide in such decree, or otherwise, that 
the purchaser should "fuUy pay ail sums due and owing by such 
* * foreclosed railroad Company to any servant or employé of such 
Company." Hdd, that the terms "servant" and "employé" did not in- 
clude a secretary of such railroad company. 
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Cause tried before the court without a jury. 

H. Emmons and John B. Sanbom, for plaintiff. 

H. J. Horn, for défendant. 

Nelson, J. The défendant company waa organîzed after 
foreclosure and sale by the purohasers under an act of the 
législature of the state of Minnesota, approved March 6, 1876. 

This act contained the following proviso : "Provided how- 
ever, that suoh court (the court granting decree) shall provide 
in such foreclosure decree, or otherwise, that such pnrchaser 
or purchasera, shall fuUy pay ail sums due and owing by such 
defaulting and f oreclosed railroad company to any seryant or 
employé of such company." 

In 1872 a suit was commenced to foreclose the Southern 
Minnesota Eailroad Company, as to part of its Une, by the 
trustées, under certain mortgages given to seoure the bonds 
issued by the company. On November 23, 1873, a receiver 
was appointed, who took possession of the mortgaged prop- 
erty. A decree of foreclosure was entered May 27, 1874, and 
on December 27, 1876, the decree was modified so as to 
allow a sale in the interest of second lien holders, subject to 
the lien of the first mortgage bondholders, and on sale being 
made, Pebruary 10, 1877, the défendant company was or- 
ganized by the purchasers. 

The plaintiff brings this suit to recover compensation at the 
rate of $2,500 per annum, as secretary of the old company 
from June 1, 1874, at which time he claims he was elected, 
until June 19, 1876. At the time of his élection the mort- 
gaged property, including 167 miles of completed railroad, 
was in possession of the receiver, and the stockholders had no 
right to sélect their own agents for the management of the 
corporation ; at least, the mortgaged property, 

It is urged by the défendant that the act of March 6, 1876, 
which also containa this proviso, "that nothing herein con- 
tained shall be construed to change or impair the force of 
any decree of foreclosure heretofore made, or any of the tenus 
or provisions thereof," relieves this défendant from the opér- 
ation of this statute. It is unnecessary to décide this point, 
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as, from the view entertained, another objection îs fatal to a 
recovery by the plaintiff. 

The secretary, under the by-laws, îs an officer of the Com- 
pany, and salaries due officers are not the "sums due and 
owing any servant or employé," which the new organization 
are required to fully pay. 

The législature intended to provide for the unpaid wages 
due servants or employés ; that is, operatives of the grade of 
servants "vfho hâve not a différent, proper and distinctive 
appellation, such as ofiicers and agents of the company." 
See 37 iN. Y.'E. and cases cited. 

The charter of the old company, and the various acts 
amendatory and relating thereto, as vrell as the àct ni March 
6, 1876, recognize the distinction between officers and em- 
ployés, and the latter act refers to the secretary as an offi'cer 
in the same section which contains the proviso ; and it is 
apparent that when certain persona are in the act designated 
officers, and are not expressly named in the proviso which 
requires the payment of sums owing "servants or employés," 
they are excluded from its opération. The word "employé" 
folio wing "servant," is descriptive of the persons intended to 
to be paid, and excludes officiais to whom are entrusted the 
management of the corporation business. 

The officers of the company are its représentatives, and, it 
may be said, are the officiai masters who direct and control 
the servants and employés. The former are appointed or 
elected, and are trustées, (see 21 Wall. 62é;) the latter are 
hired, and are the subordinates of the former. 

Judgment ordered for défendant. 
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Bbeoher, Assignée, ». Fox and another. 

{Circuit Court, D. Mxnnemta. February, 1880.) 

BaNKBUPTCT— PaRTNEESHIP — MiSAPPROPRIATION BT MEMBEB OF IUSOIf 
VENT FlRM OP PARTNERSHIP ASSBTS. 

Final hearing upon pleadings and proofs in suit in equity. 

Eogers é Rogers, for complainant. 

Amos Cogswcll, for défendant Etneline Fox. 

Nelson, J. The complainant, who is assignée in bank- 
ruptcy of Melvin & Fox,brought this suit against J. R. Fox, one 
of tlie bankrupts, and Emeline Fox, his wife. The prayer of 
the bill is, in substance, that the sum of $624 be declared to 
be a spécifie lien and charge upon certain property, to-wit, 
lot seventeen, (17,) in block number seventeen, (17,) in. the 
city of Owatonna, in this district, and that the same be sold 
under the directions of this court, and ont of the proceeds the 
said sum be paid to the assignée, and for gênerai relief. J. E. 
Fox and William S. Melvin were adjudged bankrupts onFeb- 
ruary 20, 1878, and the complainant was appointed assignée 
April 1, 1878, and duly qualified. It is clearly proved or admit- 
ted that on January 22, 1878, J. R. Fox, being at that time 
insolvent, paid out of his estate, or his interest in the assets ol 
the firm of Melvin & Fox, which had corne to him from the sale 
of firm property, without liquidating the firm indebtednesa, a 
debt secured by mortgage upon the property above described, 
owned by his wife, the défendant Emeline Fox, and the mort- 
gage was then canceled of record, and the title to the property 
now remains in her. 

The answer avers that the mortgage debt was paid by Fox 
in good faith. 

The only point in controversy is, could J. R. Fox nghtfuUy 
use the procceeds of the firm property whieh had been as- 
signed to him on a division, with the consent of his partner, 
for the purpose of paying this debt and discharging the lien 
upon his wife's property, while firm indebtedness to a large 
amount existed at the time, and the firm, and the individual 
members thereof, were insolvent? The facts bring this fairly 
v.l,no.5— 18 
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within the adjudicated cases, and the assignée is entitled to 
the sum claimed, as misappropriaied. 16 B. E. 425 ; Id. 181 ; 
5 Otto, 3; T Otto, 304. 

A decree will be entered as prayed for, unless within 30 
days the défendants, or either of them, pay over $624 to 
assignée. The costs will be divided. 



Chapmak, Exécuter, etc., v. Bobbb, Administrator, etc., and 

otbers.* 

{CîreuU Court, D. Minnesota. February, 1880,) 

JtTRISblCTIOK — CONCTJURENT JuBIBDICTIOÎT OP THE CiRCUIT AND PBO- 

BATB Courts— Patne v. Hook, 7 Wall. 426, Followed.— In a suit 
against the administrator of an exécuter, by the citizens of another state, 
to enforce the payment of a judgment obtained against the décèdent in 
such State, durlng his lifetime, and subaequently aued upon in the 
circuit court for the district of Minnesota, and judgment obtained 
thereon against the exécuter of the décèdent, such circuit court has con- 
current jurisdiction with the probate court of the state of Minnesota in 
which the wills of the decedont and the deceased ezecutor hâve both 
been probated. 

Demurrer to bill of com.plaint. 

H. J. Hom and I. F. D. Hecvrd, for complainant. 

Gilman é Clough, for défendants. 

Nelson, J. This is a demurrer to a bill in equity filed by 
the complainant George M. Chapman, executor, etc., a citizen 
of the state of New York, against the défendants Félix A. 
Borer, administrator of the estate of John Gordon, deceased, 
Edson E. Smith, executor of the estate of George D. Snow, 
deceased, and others, citizens of the state of Minnesota. 

The bill seeks to enforce the payment of a judgment 
obtained against John Gordon, in the state of New York, dur- 
ing his life-time, subsequently sued upon in this court, and a 
judgment obtained against George D. Snow, his executor, now 
deceased, to be paid out of assets in his hands. Legatees, 
residuary and other\(ise, are made parties défendant. 

•See Levi r. CoÏMWôto /w«. Oo., ante, 206. 
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A demurrer is interposed, and it is urged this court bas no 
jurisdiction ; and proceedings, at least, against the exécuter 
and administrator should be instituted in the probate court 
of Le Sueur county, in tbe state of Minnesota, where tbe will 
of John Gordon was probated, as also the will of George D. 
Snow, the exécuter of Gordon's estate. 

The concurrent jurisdiction of this court as a court of 
equity is undoubtedr 1 Curtis, 178; 5 Mason, 95; 10 How- 
ard, 56-70 ; and 7 Wall. 426. John Gordon's estate is lia- 
ble for the payment of bis debts, (see Minn. Eev. St., 570, 
§ 26,) and the executor Snow, to the extent of the assets, was 
a trustée for creditors. If Borer, the présent administrator, 
bas not sufficient assets, the représentatives of Snow must 
respond if suf&cient assets of Gordon's estate bave passed into 
their bands. 

The Mil of complaint allèges that Snow, in bis life-time, 
received a large amount of assets from Gordon's estate, and 
that ail the legacies and debts except this judgment bave beeu 
paid. I tbink it not doubtful that this court, tbe complainant 
being a citizen of another state, can, under the circumstances 
set up m the bill, entertain jurisdiction, and foUow the prop- 
erty in the bands of legatees, or tbe représentatives of Gor- 
don under tbe will, to secure payment of. the judgment, and 
in so doing make the administrator of Gordon and the exec- 
utor of Snow parties to this bill of complaint. If the entire 
assets of a decedent's estate are in the bands of an executor 
or other trustée ready for distribution, and a demand is made 
by one or more distributees, which is refused, and the trustée 
will not account, I tbink this court, in a proper case, could 
enforce a distribution. Tbe same principle is involved bere. 
Tbe jurisdiction of the probate court is not exclusive in such 
a case, as tbe bill in equity foresbadows. I understand tbe 
décision in Payne v. Hook. 7 Wall. 426, to go to this extent, 
without référence to the peculiar status of tbe probate court 
of Missouri. 

Demurrer overruled, and défendants bave until April rulô 
day to answer. 
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Beoheb and others v. The Wells FLOURma Mill Co. and 

others. 

(Oircuit Court, B. Minnesota. March, 1880.) 

CoBPORATioîT— Assignées of Stock Cbrtificates — Bhake-holders — 
Tkansfbr upon tue Books of tiib Cobpoiîation. — The assignées of 
stock certificates in a corporation, by assignmejjt from persons to wliom 
tbe certificates were originally issued, are not, by virtue of sucli assign- 
ment, share-holdors, wlien the transfer of sliares is required to be mado 
upon tlie books of the company. 

Same — Same — Evidence as to Character of AsaiaNMENT. — évidence 
is admissible in belialf of the corporation to show the true cliaracter of 
such assignment in order to détermine the relation of the assignées. 

Same — Same — Ultra Vires — Injunction. — An injunction will be re- 
fused, upon the prayer of such assignées, for the purpose of restraining 
such corporation from holding a meeting in order to incrcase the cor- 
porate debt, or from increasing such debt until the stock in controvers-y 
Ijas been transferred to the assignées upon the books of the compuuy, 
or from voting upon the stock thus assigned, where it appears tha; th.; 
stock was merely pledged by the assignment of the certlîicates, and i 
was manifest that the proposed increase of the corporate debt was not 
ultra vires. 

Application for injunction, pendente lite. Motion to dismiss 
the plaintiffs' bill upon the hearing, 

Davis, O'Brien d Wilson, for plaintiffs. 

M. W. Qreen, for défendants. 

Nelson, J. A suit in equity is brought by the complain- 
ants, claiming to be stoekholders in the défendant corporation 
by virtue of certain certificates of stock assigned to them by 
the persons to whom they were origiaally issued, and who 
appear as owners on the books of the corporation. The cer- 
tificates are not only assigned to the complainants, but 
written direction is given to the secretary of the corporation 
to make the necessary transfer upon the books. Thèse 
certificates represent 109 shares of the stock — 40 shares 
assigned to E. J. Bêcher, and the remainder to L. A. Bêcher. 
The relief prayed for is that the corporation and other 
d.efendants, of&cers and stoekholders, may be enjoined from 
calling or holding any meeting of the company for the pur- 
pose of increasing the debt of said corporation ; from increas- 
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ing sucli debt until after thia stock has been transferred to the 
complainants upon the bocks of said company; and that the 
said défendants, and each of them, may be restrained and 
probibited from voting upon any stock so, as aforesaid, 
assigned to complainants; and from further increasing the 
debt of said company by any proceeding, or in any manner 
whatever, until the further order of the court. A perpétuai 
injunction is also prayed for, as well as gênerai relief. 

The défendant corporation was organized under the laws 
of the state of Minnesota, (Minn. Eev. St. 396,) and has been 
in opération since May 30, 1879, incurring an indebtedness, 
up to this time, for improvements and milling machinery, to 
the maximum allowed by the articles of association. 

It is proposed to call a meeting for the purpose of increas- 
ing the stock of the corporation, in accordance with the law, 
to meet the demands of business, and no notice has been 
given the complainants. 

It is pretty well settled that the assignées of sto&k certifi- 
cates in a corporation, by assignment from persons to whom 
the certificates were originally issued, are not, by virtue of 
such assignment, shareholders, when the transfer of sliares 
is required to be made upon the books of the company. See 
Field on Corporations, 75 ; Angel & Ames on Corporations ; 
Minn. Eev. St. 398, § 136. 

The mère assignment gives the assignée an équitable title 
only, exeept as against the assigner. The certificates do not 
constitute property in the corporation; they are the muni- 
ments of title, but it is the shares of stock which constitute 
the property, and the persons whose names appear upon the 
books of the corporation are presumed to be the stockholders ; 
they hâve the right to vote and participate in directing the 
policy of the company. The corporation has not recognized 
the complainants as stockholders, and thus waived any right 
to require such registry, and the affidavits read on the hear- 
ing do not make it clear that a demand for the transfer of the 
stock was ever made. If it was, and there was a refusai to 
comply, légal proceedings would undoubtedly secure to the 
complainants the proper relief. It is clear that if this court 
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has iurisdietion of the case to grant otlier équitable relief 
prayed it could also entertain a claim for damages on account 
of a refusai to make the proper transfer. This disposes of 
the preliminary motion to dismiss the bill. 

It appears from the afSdavits read that complainants, 
being the owners of a flouring mill in the village of Wells, 
Minnesota, sold it to the défendants Eaton, Thombs, Barnes, 
Southwiek and Steveus, who organized, iinder the laws of the 
state of M'niesota, the corporation called "The Wells Flour- 
ing Mill Co." They paid a part of the purchase priée and 
gave notes for the balance, pledging, as 'collatéral security 
for payment, shares of stock, viz. : Twenty-five shares owned 
by Eaton, 20 shares owned by Southwiek, 15 shares owned 
by Stevens, and 9 shares owned by Barnes, were assigned 
and pledged to L. A. Bêcher ; and 40 shares, owned by Thombs, 
were assigned and pledged to E. G. Bêcher. The Southwiek 
shares, by the terms of the' pledge, became absolutely the 
property of L. A. Bêcher on failure to pay bis obligations. 

It is objected that thèse affidavits should not be received 
to vary or change the absolute assignment of the shares 
expressed in writing on the certificates. Whatever the rule 
may be, as between the assignors and assignées, I think the 
corporation can show the true character of the contract of 
assignment, and thus détermine the relation of thèse assignées 
of stock certificates. If the shares of stock are merely 
pledged by the assignment of the certificates, the holders 
would not be entitled to the rights, nor subject to the liabili- 
ties, of the owners of shares; they could only become owners 
by a sale and purchase of the stock pledged, on failure of the 
pledgors to pay the debt. 

The pledgees holding the certificates, and tho corporation 
having notice thereof, it will be liable for any transfer upon 
the books of the company, of the pledged stock, without their 
consent. The bill charges that the défendants propose ta 
increase the indebtedness of the company wrongf'iUy and 
unnecessarily, but the opposing affidavits controvert this 
allégation. 

It is clear that the stockholders bave a right to increase 
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the stock, or indebtedness, of the corporation, if such policy 
is regarded necessary for the interests of the company. See 
Minn. Eev. St. 396, § 121; LawB Minn, 18Î5, p, 63. 

A court of equity will not interfère with the internai policy 
of a corporation unless it is manifest that the proposed act i» 
ultra vires. I am not satisfied, from the affidavits read at the 
hearing, that an inerease of stock will cripple the corporation 
a,nd make it insolvent, or that an inerease of indebtedness 
may not be proper. There is no fraud or conspiracy on the 
part of the défendants, -who are stockholders, to injure the 
complainants. I hâve not considered the question whether 
the complainants are entitled to any équitable relief, but, for 
the purposes of this motion, concède it. 

Ail injunction is refused, and the restraining order is 
dissolved. 



Meguiar, Trustée, etc., v. GrovEs and others. 

(District Court, D. Eentucky. March 4, 1880.) 

Surettes— Chattel Mobtgagb — Extension of Timb of Patmbnt — 
Evidence. — A chattel mortgage, partly given to secure a pre-existing 
debt, will not discharge the sureties of the debtor, unless such mortgage 
purports upon its face to extend the time of the payment of the debt for 
a definite period. 

TF. 0. <& J. L. Dodd, for plaintiff. 

D. W. Armstrong, for défendants. 

Brown, J. This is a biU in equity to foreclose a mortgage 
given by Meriah L. Mayes and John B. Mayes, her hnsband, 
to F. S. J. Eonald, of whom the complainant is trustée in 
bankruptcy. This mortgage was given by Mayes and wife, 
upon the property of the wife, to secure a note for $2,000, 
dated January 26, 1875, payable to Eonald, and made by 
Groves as principal and Mayes and wife as sureties. Mayes 
and wife hâve answered, and pleaded in defence (1) the cov- 
erture of Meriah L. Mayes at the date of the note and mort- 
gage ; (2) that the mortgage was without considération as to 
the said Meriah L. Mayes and John B. Mayes, but was given 
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for the accommoclation of Groves, to secure an antécédent 
indebtedness ; (3) that in considération of a mortgage from 
Groves to Eonald, made September 18, 1876, to secure the 
same debt and a further indebtedness of $1,000, the said 
Eonald bound himself to, and did extend the time to, Groves 
■within -which to pay said note, and agreed to forbear suit 
thereon without the knowledge and consent of said sureties, 
and that they were thereby released; (4) that the said Groves 
bas paid on account of said note, on the sixteenth of Novem- 
ber, 1876, $400, and on the fourteenth of February, 1877, 
$739.65; (5) that Groves shipped tobacco to Eonald for sale 
sufHcient to pay said note, and instructed him to so apply it, 
which he failed to do. 

So far as the foreclosure is concerned, the first, second and 
fifth defences were abandoned upon the hearing. The c'aim 
of payiLe.it of $400 on the sixteenth of November, 1876, set 
up in the fourth defence, was also abandoned, the proof being 
clear ihit Groves paid Eonald the $400 as a part and on 
account of a purchase that day made by Eonald, of Groves & 
Shurley, for Groves' accommodation. It seems that Groves 
& Shurley claimed that Groves was indebted to them in about 
the sum of $5,000; that Eonald undertook to settle and did 
settle the claim for $1,100, and paid $500 in cash, of which 
Groves advanced him $400 on the sixteenth of November, 
1876. 

The payment of $739.65 of February 14, 1877, is still 
insisted upon, but, in my opinion, it is not made out by a pré- 
pondérance of testimony that such payment was ever applied, 
or intended to be applied, upon the note in suit. Défendant 
Groves was a farmer and tobacco speculator, and Eonald was 
the senior member of the firm of Eonald & Go., composed of 
F. S. J. Eonald and bis son W. A. Eonald. 

The business of this firm was that of tobacco warehouse- 
mèn and commission merchants. In January, 1875, GroM;, 
applied to them to advance him money to be used by him ji 
the purchase of tobacco, which he was to consign to them. 
They exacted of him a reasonable, security, as indemn 
against loss, before they would open an account with h. ,i. 



MBGUIAE V. GROVBa. 281 

and the note and mortgage in controversy were given, and 
Eonald & Co. appeared to hâve advaneed him, upon the day 
folio wing the exécution of the note and mortgage, $2,000, and 
other sums thereafter to the aggregate amount of about 
$12,000, from which, deducting crédits of somewhat over 
$9,000, there is slill elaimed to be a balance due of $3,500. 
The relative business of the two parties consisted in Groves 
making purchases of tobacco upon advances made by Eonald 
& Ce, and eonsigning the tobacco to them at Louisville for 
sale ; when sold, the amount would be credited upon Groves' 
indebtedness to them. 

On the twenty-third of January, 1877, Eonald, Webb & 
Co., the successors of Eonald & Co., were adjudged bankrupt, 
and complainant was, by consent of their creditors, chosen 
trustée. The payment was made to complainant on Feb- 
raary 14 of the same year, Meguiar Bwears that Groves 
shipped him tobacco which sold for $900, without any direc- 
tion as to the proceeds; that when he sold it Groves was 
présent, and wanted ail the net proceeds; that he handed 
him $160 in cash, and told him he would crédit the balance 
on his account, tben held by him as trustée, to which no ob- 
jection was made by Groves, and it was so credited. Groves 
swears that he insfci-ucted Meguiar to apply this upon the 
Mayes note. Meguiar admits a conversation of this kind, 
but says it took place several months after he had received 
the money, and applied it generally upon Groves' account ; 
that having given the crédit upon the account generally, he 
refused to change it. This theory seems to me much the 
more probable, not only because such had been the gênerai 
course of their buiness, but also from the fact that Meguiar 
did not hâve the Mayes note, nor know of its existence at 
the time the sale of the tobacco was made, and indeed did 
not even bave the note when, as he says, Groves, several 
months afterwards, requested him to crédit the amount 
upon it. 

The more serions question in this case arises from the 
allejed extension of time and conséquent release of the sure- 
ties, by reason of a chattel mortgage given on September 18, 
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1876, to W. A. Eonald, the surviving partner of Ronald & 
Co., for $3,000. Groves swears positively that, finding him- 
self indebted to Eonald in Bomewhat over |3,000, an agree- 
ment was made to extend the time on the Mayes note, and 
forbear suit, -without the knowledge and consent of the sure- 
ties, by giving a chattel mortgage upon a quantity of live stock 
then owned by him, it being understood, as he says, that the 
live stock should remain in his possession, and, when fattened 
and sold, the proceeds should be paid over to Eonald in set- 
tlement of his claim, It seems, however, that the hogs ail 
died of choiera, and the mortgage, when foreclosed, realized 
less than $200. 

Did the giving of this mortgage extend the time for the 
payment of the Mayes debt ? It certainly did not upon its 
face. It recites "that whereas, the said Groves is indebted 
to said Eonald in the sum of $3,000, now due and payahle: 
Now, to secure the due payment of said sum, the said Groves 
hereby sells and conveys unto the said Eonald, etc. * * * 
provided, however, should the said Groves pay, or cause to 
be paid, the sum of $3,000, and the interest thereon, then 
this mortgage to be null and void, otherwise to remain in 
fuU force and effect." 

It is well settled that, in order to release sureties, the 
agreement to extend the time must not only be given for a 
considération, but it must be a binding agreement. There is 
évidence in this case tending strongly to show that this 
mortgage was in reality made by Groves to protect his prop- 
erty from his other creditors; but, granting that the mortgage 
was execnted for a valuable considération, was there a bind- 
ing agreement to extend the time ? 

As before observed, the mortgage does not purport to do so 
upon its face. No time is fixed for payment, and the rule in 
such cases is that the paper is payable immediately. 1 Dan. 
on Negotiable Instruments, §§ 88, 599 ; CornelL v. Moulton, 
3 Den. 12. And paroi évidence is not admissible to show 
that it was to be paid at a future date. Thompson v. Ketchum, 
8 John. 190; 1 Par. on Bills, 381; 2 Phillips on Evidence, 
675 ; 1 Dan. on Negotiable Instruments, § 80. So, if a prom- 
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isBory note be made payable on demand, évidence that it was 
payable at some other time, or upon a contingency, ia inad- 
missible. 2 Par. on Bills, 50é; 1 Dan. on Negotiable Instru- 
ments, § 80; Free v. Hawkins, 8 Taunt. 92; Woodbridge v. 
Spooner, 3 B. & Aid, 283. 

Thèse authorities seem to demonstrate that, if Eonald had 
6een fit the next day to file a bill to foreclose this mortgage, 
Groves could not hâve shown in defence a paroi agreement 
that no action should be taken upon it until his stock had 
been sold. If euch be the case, then it clearly did not oper- 
ate to extend the time for the payment of Mayes' debt. 
Again, in order to release the sureties the extension must be 
for a definite time. Brandt on Guaranty, § — . 

I think it extremely doubtful whether, upon Grove's own 
statement, the time for payment was fixed with sufficient 
certainty. It depended upon a contingency which might 
happen -within a week, and might be postponed for months. 

I think the complainant is entitled to a decree. 



The State of Missouri, etc., v. Mereitt and others. 

(Circuit Omrt, E. D. Missouri. March 17, 1880.) 

Rbmoval of Cause — Act March 3, 1875 — Tbrm Prior and Triai, 
Subséquent to Passage op Act. — The right to remove a cause from 
a State court, under the act of March 3, 1875, is lost where such cauae 
was tried in a term which began before, but at a date which was subsé- 
quent to, the passage of that act. 

Motion to remand the cause to the state court. 

Cane, Jamison é Day, for plaintiff. 

George P. Strong, for défendants. 

McCeakt, J. This cause is brought hère by removal from 
the circuit court of the city of St. Louis, and the motion now 
before us is to remand it to that court, for the reason that 
the pétition for removal was not filed within the time pre- 
Bcribed by the act of congress of March 8, 1875. 

The third section of that act requires that the pétition for 
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removal shall be filed "in sueh state court before or at the 
term at whicli said cause could be first tried, and before trial 
thereof." In this case the faots are that the act of congress 
took effeot March 3, 1875, at which time this cause was pend- 
ing in the state court, which was then in session. The term 
of the state court began in Fehruary, 1875, several weeks 
before the passage of the act, and continued some months 
after its passage. On the tenth of March, 1875, — seven days 
after the passage of the act, — the case was tried, and there 
was verdict and judgment for the plaintiff. The cause was 
taken by writ of error to the court of appeals, and thence to 
the suprême court of Missouri, and, having been reversed, 
was in January last remanded to the circuit court of the city 
of Bt. Louis for re-trial. Thereupon, on January 31st last, 
it was, upon pétition of défendant, rcmored to this court. 
Was the Fehruary term, 1875, of the said state court, "the 
term at which said cause could be first tried," within the 
meaning of the act of congress? The position of the coun- 
sol for the défendant is that the term of court intended by 
the statute is a term beginning af!er the passage of the act, 
and to sustain this view he has cited nmnerous authorities, 
which are cited in the note of this ophiion. I hâve exam- 
imid thèse cases and do not find that they hâve the effeot 
claimed for them by counsel. 

Some of them hold that where a case was tried before the 
passage of the act, and a new trial was granted subséquent to 
its passage, a pétition for removal was in time if filed at any 
time before the first term at which such second trial could be 
had ; and others hold that where the case was pending when 
the act took effect, and for one or more terms before, and the 
pétition for removal was filed at or before the first term 
thereafter at which the case could be tried, it was in time. 
In substance, the rule established by the adjudications is that 
the act applies to cases pending nt the time of its passage, 
and there shall be an opportnnitj to apply it to ail such 
cases. But no case has bsen cite 1 which holds the right of 
removal was not lost by voluntarily going to trial in the state 
court after the passage of the act, and I am certainly not 
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disposed to go to thig length iinlesB constrained by a ruling 
of the suprême court. The statute not only requires the 
pétition for removal to be filed "at the term at whieh said 
cause could be first tried," but also that it be filed "before 
the trial thereof." If it be regarded as settled that this lan- 
guage refers to a trial af ter the passage of the act, (and no 
case bas gone further than this,) it does not foUow that it 
refers to a trial at a term of court commencing after the act 
was passed. By its terms, and by its évident spirit and 
intent, it applies lo a trial after the passage of the act, but 
during a term of court commencing before. 
The motion to remand is sustained. 

Note. — Meyer y. Delaivare R. Construction Co. U. S. Sup. 
Court, October term, 1879; Ain. Bible Society y. Grove étal. 
U. S. Sup. Court, October term, 1879; McCuUough y. Ster- 
ling Co. i Dillon, 562; Hoadley v. San Francisco, 3 Law, 553; 
Crâne y. Receler, 15 AlbanyL. J. 103; Andreu's' Ex'rs Y.Gar- 
rett, 2 Cent. L. J. 797; Rain v.E. Co. 3 Cent. L. J. 12. 



P. P. Marrion Blacksmith & Wrecking Co. V, The Stbam- 
BOAT "H. c. Yaeger."* 

{Circuit Court, E. D. M'ssouri. March 20, 1880.) 

Admiraltt — JumsDicTioN — Home Pout — Seuvioes to Steanded Boat. 
— Services rendered a steamboat stranded upon a bar in tlie Mississippi 
river, some G5 or 70 miles below St. Louis, in a voyage from that port to 
New Orléans, are not to be regarded as having been rendered in her 
home port, although such boat may hâve been at the time within the 
territory of the state of Missouri. 

Sbbvices Rendbubd AT Kequest of Mastbr — Pkesumptions. — Where 
such services were rendered at the request of the master, it will be pre- 
sumed that they were necessary, and properly rendered on the crédit of 
the vessel. 

Claim for Sbrticbs — AssiGNMENT. — The owners of one-half of the 
claim for such services, who hâve obtained the otherhalf by assignment, 
are entitled to sue for the whole. 

LiETt— Sai.vagb. — Although the services rendered were not in the nature 
of salvage, the right of the libellants to a lien was not thereby affected. 

•See Mnnongahéla Nan. Co. v. Steam, Tug "Bob Connell," ante, 218. 
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In admiralty. Appeal from the district court 

B. H. Kern, for libellants. 

W. F. Smith, for appellant. 

McCeary, J. The steamboat "H. 0. Yaeger" left the 
port of St. Louis about the twenty-fourth of November, 1878, 
bound upon a voyage dowh the Mississippi river to New 
Orléans. On the way she grounded at a place called Kas- 
kaskia Bend, about 65 or 70 miles below St. Louis. After 
making unsuccessful efforts to free bis vessel from the bar 
on which she was fast, the master engaged the services of the 
tug-boat "Wild Boy," then in the neighborhood, and owned 
by the libellants, though chartered to Burgess & Go., on terms 
to be hereafter stated. The tug, with a small crew, went to 
the relief of the "Yaeger," taking a barge along-side, into 
which a portion of the cargo was placed, and after some 
hours' labor the vessel was pried from the bar on which she 
was grounded and enabled to proceed upon her voyage. The 
ofËeers of the two vessels could not agrée as to the price to be 
paid for thèse services, and henoe this suit. There was 
judgment below for $350 and the claimants appeal. Upon 
due considération I hâve reached the following conclusions : 

1. That under the circumstances the steamboat "Yaeger" is 
not to be regarded as having been in her home port at the 
time the services were rendered. She was not in port, but 
launched and afloat, proceeding on her voyage, and, theref ore, 
clearly within the admiralty juriadiction, whether within or 
without the territorial limits of the state of Missouri. 

2. The fact that the services were rendered at the request 
of the master, and for the purpose of relieving the vessel 
from her stranded condition, raises a strong presumption that 
they were properly rendered ou the crédit of the vessel, and 
were necessary ; and tlie claimants, in order to overcome this 
presumption, must show afSrmatively that the crédit was 
given exclusively to the owners. This they hâve not done. 

3. At the time the service was rendered the tow-boat 
"Wild Boy" was in the possession of Burgess & Co., who had 
chartered it. Thèse charterers were to pay the owners $20 
ner day, and one-half of what was earned by the boat in such 
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service as tîiat now in controvèrsy. The libellants, therefore, 
who are the owners of the "WHd Boy," were the owners of 
one-baU the claim originallj, and, having obtained the other 
half bj assignmeut, my opinion is that they are entitled to 
sue for the whole. 

4. Whether the service was in the nature of salvage or not, 
makes no différence as to the right of libellants to a lien. If, 
however, this were a case of salvage, they might recover extra 
compensation. In my opinion the eircumstances were not BO 
extraordinary, nor the péril sufficiently great, to justify an 
extra allowance, on the theory that the services vrere in the 
nature of salvage. I am strengthened in this view by the 
fact, which appears in, évidence, that the biil, as at first pre- 
sented by the master of the "Wild Boy," was for $175 — only 
the évidence is very conflicting as to what would hâve been a 
reasonable compensation, as it is also upon the question 
whether there was a contract to render the service at $7 per 
hour; but, inasmuch as the sum of $175 was originally fixed 
by the master of the tug, who was ■^he person who made the 
contract and rendered the service, and, inasmuch as that is 
about the sum that is eatablished by the weight of the évi- 
dence, I hâve adopted it w the amount of the libellants' 
recovery. 

The decree below is modified aocordingly, and the vessel ia 
eharged with a lien for $175, with interest and costs. 



IM THE Mattibb op Walbttp, Bankrupt. 

(Cireuii Court, K D. Mitxntri. March 20, 1880.) 

Baus— FAi.aE Pkbtkncm — KATurcATioir. — ^The refusai of a vendor to take 
b&ck goods obtained by f aise pretences, in ordcr to obtain a preferenco 
over other creditors, «moanUi to a ntiûcation of the sale. 

In bankruptcy. Appeai from district court. 
Jacob Klein, for assignée. 
Patrick é Frank, for petitioners. 
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McCraby, J. This is a pétition iiled by J. Weil & Bro. 
praying an order against the assignée of John Walrup, bank- 
rupt, directing him to return to petitioners certain dry goods 
sold and delivered by them to the bankrupt prior to the com- 
mencement of the bankruptcy proceedings, This order is 
asked upon the ground that the goods in question were ob- 
tained by the bankrupt from the petitioners by means of 
false représentations as to his financial condition. There is 
some doubt upon the question whether the proof shows that 
the bankrupt obtained the goods, not intending to pay for 
them, and this, according to the ruling of the suprême court 
in Donaldson, Assignée, t. Farwell, 98 U. S. 631, must appear. 
It is not, however, necessary to go into the proof upon that 
question, for the case may well be determined upon another 
point. It is very clear that the vendor, who has been induced 
by fraudulent and false représentations to part with the 
goods, must, upon discovering the fraud, promptiy disaffirm 
the contract in order to be entitled to a return of the prop- 
érty. In this case it appears, from the report of the register, 
that the petitioners not only did not comply with this require- 
ment of the law, but that they failed to take back the. goods 
■when the bankrupt offered to return them, The register, 
in his report, says : 

"The faots appear to be that on receiving notice from the 
debtor of the proposed meeting of creditors for the purpose of 
securing an extension, as heretofore stated, one of the mem- 
bers of petitioners' firm called in person upon the debtor, who 
then made a proposai to return the goods, they then being, as 
now, in unbroken packages; and after some parley between 
the parties no final action was taken." 

The character of this parley we may gather from/the further 
facts stated by the register, that "there is some évidence tend- 
ing to show that at the time of this interview the petitioners 
f.ndeavored to secure from the debtor some arrangement by 
whieh their claim would be protected," etc. I hâve no doubt 
that an attempt to secure the debt, or to obtain a préf- 
érence, after knowledge of the fraud, would amount to an 
affirmanee of the sale, even if not accompanied by a refusai 
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to take back the goods. It is apparent, that when this offer 
to retum the goods -was made, the petitioners knew that the 
bankrupt had misrepresented his financial condition in order 
to obtain them. The fact of his offering to return the goods, 
in connection with his calling a meeting of his creditors and 
acknowledging his insolvency, was enoiigh to advise the peti- 
tioners that the représentations he had made to them were 
false. It was their duty, therefore, to accept the offer when 
made, and they failed to do so at their péril. If they failed 
to accept them for any reason except ignorance of the facts 
it was an affirmance of the sale, and, a fortiori, it was an 
affirmance if they refused in order to continue negotiations 
for securing a préférence. 

The judgment of the district court, denying the prayer of 
the pétition, is affirmed. 



Geeen V. Betts and another. 

(fiireuit Court, E. D. Missouri. March 24, 1880.) 

Vbndor's Lien — Assignmbnt — Failukb of Considération — Specifio 
Peufoiîmakcb. — A partial failure of considération does not render the 
assignment of a vendor's lien void, and the assigner cannot subsequently 
seek to enforce the lien by a suit for spécifie performance hefore such 
assignment has been duly avoided. 

Suit to enforce vendor's lien upon spécifie real estate. 

Wagner, Dyer é Emmons, for complainant. 

W. B. Homer, for défendant. 

McCeaey, J. This is a bill in chancery, brought to enforce 
a vendor's lien upon certain real estate described in the péti- 
tion. The foUowing are the material facts : On the twelfth 
day of September, 1873, the plaintiff and défendant Betts 
entered into a written agreement for an exchange of real 
estate, by the terms of which plaintiff agreed- to convey to 
said défendant his farm in CarroU county, Missouri, on which 
he then resided; and the défendant Betts, on his part, agreed 

v.l,no.5 — 19 
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to convey to plaintiff several designated tracts of real estate, 
including one which is averred to be with no other descrip- 
tion — "160 acres of Missouri land, with perfect title." 

It is averred in the bill that défendant Brewster was a 
party to the transaction, although not signing the contract, 
and that the farm in CarroU coanty, Missouri, above named, 
was, by consent, conveyed to him instead of Betts, and that 
he had notice of plaintiflf's claim. It is conceded that the 
contract has been eomplied with in ail respects, except as to 
the conveyance of the 160 acres of Missouri land. Concern- 
ing this latter, which is the subject of this controversy, the 
facts, so far as they need now to be determined, are as fol- 
lows: The plaintiff, by an instrument in writing which is 
not dated, but which was executed prior to January 7, 1874, 
assigned his claim for the said 160 acres of Missouri land to 
one J. S. Winfrey. This assignment was in the form of an 
order, addressed to défendant Betts, directing him to make 
the deed for said land to Winfrey, and signed by the plain- 
tiff. On the seventh of January, 1874, it was assigned by 
Winfrey to John Dickinson, and on the fourteeth of March, 
1874, it was presented to and duly accepted by défendant 
Betts. Thus the matter stood when, on the thirty-iirst of 
December, 1878, this suit was brought. On the first of Au- 
gustj 1879, seven months after the filing of the bill in this case, 
the order was assigned by Dickinson to the plaintiff. 

It is insisted for the defence that thèse facts show that 
plaintiff did not own the cause of action at the time he 
brought the suit, and that therefore he cannot recover, in 
view of the well settled rule that the plaintiff in a suit must 
recover, if at ail, upon the facts as they existed when he com- 
mencedproceedings. Reppy v. Reppy, 46 Mo. 571 ; McDowell 
V. Morgan, 33 Mo. 555 ; Waterman ou Set-Off, 414. But it 
is insisted by the counsel for plaintiff that the case does not 
fall within this rule, because the assignment from Green to 
Winfrey was fraudulent and void. The proof upon this sub- 
ject is that the consignment was executed in assideration of 
the purchase by plaintiff from Winfrey of the right to use and 
sell a certain patented article within a specifîed territory. 
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The plaintiff testifies that a portion of the territory had been 
previously sold, and that he was tberefore defrauded ; but he 
does not daim that ail the territory had been previously sold, 
nor that the considération for the assignment whoUy failed. 
On the contrary, he admits that he made sales under the 
patent, and received some money therefor, though the amount 
is not specified. 

It is évident, from the plaintiff's own statements upon this 
subject, that the contract of assignaient was voidable only, 
and not absolutely null and void. It was not a transaction 
which he oould of bis own notion disregard in toto. He could 
not proceed to sue upon the contract as if it had never been 
assigned. It was probably a case in which the plaintiff had 
the right to resoind the contract by taking the necessary 
steps. But to do thia he was bound to return, or offer to 
return, whatever of value he had received under the contract. 
He was bound to do whatever was in bis power to place the 
parties in statu quo, Bishop on Contracta, § 203, and cases 
cited in note. 

But it is further insisted that the proof shows that after 
the exécution of the assignment, and while it was outstand- 
ing, the plaintiff demanded a deed from Betts, and notilied 
him that the assignment to Winfrey was fraudulent, and that 
Betts then agreed virtually to convey to plaintiff, and did not 
insist upon the objection that the assignment and bis accept- 
ance thereof were outstanding. Hère there is a serions 
conflict of testimony, but my conclusion is that the new 
promise is not established. Nor could it be upheld if proved, 
as it seems to bave been without considération. Besides, ail 
the probabilities are against the correctness of plaintiff's 
version of this transaction. 

It is not at ail probable that Betta, with a knowledge that 
the assignment, with his written acceptance thereon, was 
outstanding, voluntarily agreed to make the deed in disregard 
thereof, and at his own risk. Thèse considérations lead 
inevitably to the conclusion that the plaintiff did not owu the 
cause of action when the suit was brought. 
■ Gounsel bave discussed several other questions, to-wît: (1) 
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Whether there is suf&cient proof of notice to Brewster; (2) 
whether the vender's lien was lost by his assignmeut of the 
claim for balance of the purchase price; (3) whether the 
plaintiff, if entitled to a lien, should recover the sum claimed 
($1,180) and interest, or only the actual value of the 160 
acres of Missouri land. 

The ruling upon the question first discussed renders it 
mmecessary to pass upon any of thèse questions. I may 
remark, however, that there is a serious conflict of authority 
upon the question, whether a vendor's lien can be assigned, 
(see Macketti v. Symmons, White & ïudor's Lead. Cases in 
Eq. 235,) although the plaintiff cannot recover in this pro- 
ceeding, because he had no cause of action -when the suit 
was commenced; yet, as he has since corne again lawfuUy 
into possession of the claim, and now owns it, I think it right 
to dismiss the suit, without préjudice, at plaintiff's cost, and 
it is 60 ordered. 



crADSE and another v. Knapp and another, 

{Circuit Court, E. D. Missouri. March 24, 1880.) 

PiiBADiita— Certain Rules Kestated.— (1) In pleading, the parties re- 
spectivély must aver the issuable faots and nothing more ; (2) if a plead- 
ing has not sufflcient issuable facts to constitute a cause of antion or 
defence, pr is mixed with statements as to évidence to support the same, 
the opposite party may demur ; (3) if a pleading is so vague and conf used 
that the material and immaterial allégations are intermixed, or a mass of 
statements are contained therein, some issuable and others non-issuable, 
the opposite party may move to make the pleading more definite and 
certain ; (4) but motions ta strike out spécial clauses and sentences in a 
pleading will not be entertained. 

Motion to strike out a spécial defence. 

Dryden é Dryden, for plaintiff s. 

Vernon W. Knapp and McComas d McKeighan, for défend- 
ants. 

McCraby, J. This is a motion to strike out a spécial 
defence. This cause was before the court at a previous term, 
Judge Dillon presiding, at whieh time it was suggested that 
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the questions designed to be raised could be presented in a 
better form under a spécial answer. Since then an amended 
pétition and an answer tliereto hâve been filed. 

It is of importance, not for this cause alone, but for the 
gênerai practice of the court, that the modes of proceeding 
should be clearly understood, and I therefore take this 
occasion to restate some well settled rules which prevail in 
this court. 

Mr. Justice Miller, at an early day, with the concurrence 
of Judges Dillon and Treat, held : 

First. That in pleading, the parties respectively must aver 
the issuable facts and nothing more. 

If irrelevant and redundant matter is inserted in the péti- 
tion or answer the court will not entertain a motion to elim- 
inate the same, but will reçoive a motion to make said 
pleading more certain and definite. The reason for this rul- 
ing is based not only on the essential roquisites of good 
pleading, but on the duty of attorneys to so plead as not to 
drive the opposing attorney, with the aid of the court, to do 
the pleading for the party. The function of the court is to 
pass upon the papers filed, and not to become thepleader for 
the parties. Let the plaintifï and défendant respectively 
corne to an issue, not onmatters of évidence, relevant or irrel- 
evant, but on the ultimate facts, determining their respect- 
ive riglits. There is nothing in the Missouri practice act 
which abrogates those essential rules of pleading. The very 
object of pleading is to bring the parties face to face with the 
issuable facts on which theii: rights dépend. 

Second, If a pleading bas not issuable facts sufficient to 
constitute a cause of action or a defence, or is mixed with 
statements as to évidence to support the same, the opposite 
party may demur; so that the court, disregarding the irrele- 
vant matter, may détermine whether the alleged cause of 
action or spécial defence bas any foundation in law. 

Thlrd. If the vicious pleading is so vague and confused 
that the material and immaterial allégations are intermixed, 
or a mass of statements are contained therein, some issuable 
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and others non-issuable, the proper practice is a motion to 
make the pleading more deflnite and certain. 

Fourth. Motions to strike ont spécial clauses or sentences 
in a pleading this court will not entertain, for it cannot 
détermine, in advance of the trial, to what issuable facts they 
may pertain; nor will the court, through suoh motions, be 
driven to the necessity, after repeated experiments, of doing 
practically the pleading for the party in default. This court 
recognizes, therefore, demurrers and motions to make plead- 
ings moïe definite and spécifie. A motion to strike out, if 
admissible at ail, must be directed to an entire pleading, or 
a whole count or division. Matter appearing to be scan- 
dalous would form an exception to the rule. 

There ~ is a very important considération in this ruling, 
■which every good pleader will recognize, viz. : that while a 
demurrer cuts baok to the first bad pleading, it is by no 
means sure that a motion to strike out will effect the same 
end; nor is it sure that the décision on such a motion could 
be considered a final judgment, entitling the party to a writ 
of error or appeal. 

Thèse gênerai propositions are now redueed to form, not 
beeause this case requires the statement of them, but that it 
may be understood that the rulings of Mr. Justice Miller, 
and Judges Dillon and Treat, heretofore made on the points 
stated, are to be adhered to. 

As to the motion now before the court, it must suffice to 
say that the question intended to be prescribed woild hâve 
been more properly raised on demurrer to the answer, instead 
of a motion to strike out. But, waiving that technical ques- 
tion, we find that the answer as to the spécial defence is 
somewhat vague; yet, if true, it makes it appear that the 
alleged agreement set up in the pétition, if made, was fraudu- 
lent and void. The défendants ought to hâve put themselves 
distinctly on record, by positive averments ; yet they hâve, 
by libéral construction, done so, and if a demurrer, instead 
of a motion, had been interposed, the objection made would 
hâve eut back to the pétition. 

The cause of action, as set out, discloses imperfeetly a con- 
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tract on the part of plaintiffs to receive a sum of money 
beyond what other creditors were to receive for assenting to 
a quasi composition; and such a con tract, if the assent of ail 
was required, the law pronounces void. 

We regard the answer, liberally construed, as charging in 
substance that the contract sued on, if made, was one under 
which the plaintiffs were to receive a secret préférence over 
other creditors of the same debtor, and this, if true, is a perfect 
defence. 

The motion to strike eut is overruled. If plaintiff désires 
a more spécifie statement of the points of defence he may 
move therefor, or he may demur to the answer and thus 
secure a more concise and clear statement. But the présent 
motion for reasons stated cannot prevail. 



TuBNEB and another v. Haet and another. 

(District Court, D. Eentueky. March 4, 1880.) 

MOETGAGE — liBFOHMATION FOR UNCERTAINTÏ — EviDEKCB. — A COUlt Of 

equity will not reforin a mortgage for uncertainty or inisdescription, 
when the évidence fails to identify the land intended to be mortgaged. 

On pleadings and proofs in equity. 

The bill sets forth that in 1878 défendant Hart was adjudi- 
cated a bankrupt, and défendant Ward elected his assignée ; 
that on the twenty-second of February, 1876, Hart exe- 
cuted to Hall and Allen a mortgage of real property, deseribed 
asfoUows: "One hundred acres of land on the Ohio river, 
opposite the Diamond Island, and being a part of the same 
land conveyed to me by Brooks' hoirs, as shown by deed of 
record in the Henderson eounty clerk's office, in Book P, page 
532"; that on the fourteenth of August, 1877, Allen assigned 
to Hall, his co-mortgagee, ail his interest in the mortgage, and 
on the eighteenth of March, 1879, Hall assigned the same, as 
well as his own interest, to the complainants. 

The bill further allèges that at the time the mortgage was 
executed the mortgagor, Hart, owned three parcels of land on 



2yô FEDEBAL EEPORTEE, 

tbe Oliio river, known as the "Brooks land," the "Puller 
tract," and the "Carson. land," immediately adjoining each 
other, and that the Brooks land and the Carson land had been 
originally parts of one and the same tract, known as the 
Brooks tract; that thèse three parcels had been considered 
and treated by Hart as being a single tract, under the name of 
the "Brooks land," or the land bought of the Brooks heirs; 
that prior to the exécution of the mortgage the parcel niarked 
on the plat annexed to the bill as the "Brooks land," contain- 
ing 263 acres, and the Fuller tract, 21 acres, had been levied 
upon by the creditors of Hart, under au exécution, and that 
the levy was in full force at the time the mortgage was exe- 
cuted ; that it was then well known, both to Hart and to Hall 
and Allen, the mortgagees, that almost, if not the whole, of 
said two parcels would be required to satisfy sach levy, and 
that subsequently they were in fact sold in satisfaction thereof, 
and complainants became the owners of the same by assign- 
ment from the purchasers. 

The bill then sets forth the proper description of the lands 
owned by Hart at the date of the exécution of the mortgage, 
by metes and bounds; that, allowing for accretions on the 
river front and inacouracies in former surveys, there remains 
after the sale upon exécution, subjeot to this mortgage, about 
100 acres. The bill further allèges that, at the time of the 
exécution of the mortgage, the words "lands conveyed to me 
by Brooks' heirs," were understood and intended by the par- 
ties to include and embrace the original Brooks tract, and 
the mortgage was accepted by Hall and Allen under the be- 
lief and impression that the said words did so embrace and 
include ail lands owned by said Hart within the boundary 
hereinbefore set out, and it was the intention and meaning 
of the parties thereto to give Hall and Allen a lien upon 100 
acres of land within the said boundary, without référence to 
the subdivisions as shown by the map, and if such mortgage 
does not give such lien to Hall and Allen, and to the com- 
plainants, as their assignées, it is because of a mistake or 
inadvertence in reducing the same to writing, and it does not 
correctly embrace and express the intention and understand- 
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ing of the parties ; that if the mortgage is construed to be 
limited to the Brooks land, eomplainants will lo-se almost the 
whole of their debt against Hart, as such mortgage will cover 
only about 14 acres. 

The bill prays that the words used in the mortgage, "the 
land conveyed to me by Brooks' heirs," be construed and held 
to mean ail the lands within the aforesaid boundary owned at 
the time of the exécution thereof by Hart, and that the mort- 
gage may be reformed so as to express the true intention and 
meaning of the parties and for foreclosure. 

Défendant Ward answers, admitting the bankruptcy, the 
exécution of the mortgage, tbe levy of the exécution and the 
sale, and the subséquent purchase by compiainant; allèges 
that it was not the intention of the parties to eonvey the 
entire interest of Hart in the three pareels; that it was 
known that said exécution amounted to less than $2,000, and 
that the two tracts covered by the levy were worth $5,000, 
and that they were sold at less than one-third of their ap- 
praised value. He dénies that there is now only about 100 
acres of unsold land in the three tracts, but avers that the 
same amounts to at least 160 acres. He avers that the 
mortgage was only intended to cover 100 acres of the 263 
acre^ described upon the map as the "Brooks land;" and 
that, at the time, this land was considered and was in 
fact ample security for the mortgage, as well as the levy; 
dénies any mistake in the exécution of the mortgage, and 
says it is actually as it was intended at the time to make it, 
and that the change suggested in the bill was only an after- 
thought; and further submits that eomplainants' mortgage is 
wholly void because of its indefiniteness ; that it does not 
BufSciently describe any land, or identify any part of the 
Brooks tract. 

D. W. Armstrong, for eomplainants. 

Walter Evans, for défendants. 

Brown, J. It seems that the original Brooks tract, upon 
the Ohio river, consisted of a parcel described upon the map 
as the "Brooks land," 263 acres; the second parcel, known 
as the "Fuller tract," 21 acres; and of a third tract, known 
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as the "Carson Land," of 50 acres; that thèse, before the 
exécution of the mortgage, ail came into the possession of the 
bankrupt Hart, but by two différent deeds. The description 
of the mortgage to Hall and Allen is exceedingly indefinite 
upon its face: "100 acres of land upon the Ohio river, oppo- 
site the Diamond Island, and being part of the same land 
conveyed to me by Brooks' heirs, as shown by deed recorded 
in Henderson county clerk's o£&ce, Book P, p. 532." The 
only thing rendered certain by this description is, that it was 
intended to be 100 acres out of 263 acres conveyed by the 
Brooks heirs, by the deed specified in the description, but 
which 100 acres of the 263 the deed fails to specify. If 
the bill sought merely to identify 100 acres out of the 263 in 
the Brooks' tract, I think it might be sustained by paroi évi- 
dence of the précise portion of this tract intended to be con- 
veyed. But, as I understand, the bill seeks to include another 
tract of land obviously excluded by the description in the 
mortgage, and not even then to identify in any other way the 
particular 100 acres intended to be conveyed, but generally 
to sweep up in favor of the complainants everything that they 
hâve not already acquired by their purchase from the bidder 
under the exécution. 

I see no reason to doubt that this case stands substantially 
as it -would hâve stood if the bill had been filed by Hall' and 
Allen, the mortgagees, against Hart, the mortgagor. Com- 
plainants are the assignées of Hall and Allen, and are vested 
with their rights under the mortgage, which was duly ac- 
knowledge and recorded. Défendant Ward is the assignée in 
bankruptcy of Hart, and takes his interest in the land subject 
to ail equities. Indeed, except in cases of fraud, where he 
represents the creditors as well as the bankrupt, his title is 
that of the bankrupt himself, nor hâve I any doubt that where 
a mistake bas bëen made in the description of the land in a 
deed, that such deed may be reformed, as between the orig- 
inal parties, if the mistake can be shown by clear and convinc- 
ing testimony. Thus, if A. conveys to B,, a lot of land to 
which he had no title, B. may show that it was understood 
that another lot was intended to be conveyed, to which he had 
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a title, but to authorize such a reformation it should be 
shown that the parties had distinctly in their minds what 
was intended to be conveyed. For instance, if the deed be 
100 acres out of a 500 acre tract, évidence might be intro- 
trodued to show which 100 acres was to be included ; but if, 
at the time the deed was executed, no particular portion of 
the tract was intended to be conveyed, I do not see how it la 
possible, by paroi évidence, to sustain the deed, unless it be 
considered that the parties were to be tenants in common — 
the grantor of four-fifths and the grantee of one-fifth. The 
évidence in this case not only seeks to go outside of the Brooks 
land of 263 acres, but to include other lands formerly belong- 
ing to the Brooks heirs. It, therefore, not only contradicts the 
deed, but fails to locate or describe definitely the land intended 
to be conveyed. 

Mr. Allen, one of the mortgagees, testified that he thought 
when the mortgage was executed that it covered a part of the 
Brooks tract reputed to belong to J. B. Hart, in the Diamond 
Island Bend : "I understood that the land was one traet, and, 
I thought, conveyed to Hart as one tract, known as the Brooks 
tract, and conveyed by the Brooks heirs. I intended, and I 
thought Mr. Hart intended, that the mortgage should be on 
100 acres of the entire land owned by Hart, and I so believed. 
I did not know that Hart held his land in Henderson county 
under more than one deed. I can't say that I ever saw any 
title papers conveying this land to Hart, and I believe my 
information is altogether hearsay. I hâve for years past 
heard him claim land in the Diamond Island Bend, and my 
recollection is that it was about 300 acres, and it was called 
'the Brooks tract.' And I hâve no recolleefcion of hearing it 
called by any other name." 

Mr. Hart, the mortgagor, says : "I owned three tracts of 
land, containing, according to my deeds, 434|- acres, less 100 
acres sold off. The three tracts originally belonged to one 
Brooks, who had conveyed by title bond the 50 acre tract to 
one Carson. I bought two tracts from the Brooks heirs and 
the other tract from Carson's heirs, and I held and con- 
sidered the three tracts as one trac^ nnder the name of the 
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'Brooks land.' I intended to mortgage the balance of the 
Brooks land, as stated above, not included in the levy of the 
sheriff, for the debt owing to the Farmers' Bank. I con- 
sidered that the entire possession was to be understood as 
the land conveyed to me by the Brooks heirs, and called it 
ail the Brooks land. I knew, at the time the mortgage was 
given, that the land had been conveyed to me by différent 
parties and différent deeds, but don't know what the mort- 
gagees knew about it. Mr. H. P. Tarner was my attorney, 
and I think understood the title to the land, as he platted 
the whole tract from a survey made in 1862, I think. He 
may hâve been Allen's or Hall's attorney; I don't know it. 
He did not prépare the mortgage." 

Question. "Did you tell Turner, in any of thèse conversa- 
tions, that a part of your land had been conveyed by other 
parties than the Brooks; did he know that a part of it had 
been conveyed by Carson?" Answer. "Yes, sir; he knew that 
a part of the land was conveyed by the Carson hcirs, before 
he purchased. I think I explained to him ail the facts in 
relation to the land ; the title, the mortgages as they are now 
understood. I know I talked with his father about the mort- 
gage, and the sale to the bank. I think Turnèr understood 
it. I think 1 told him, before Turner bought the mortgage, 
that it was intended to cover 100 acres of the entire land I 
owned on the Ohio river." 

Q. "After the sale to the bank of said land, and the deed 
made on the twenty-first of September, 1877, by the sheriff 
to the bank, of said land, did you claim the said land or hold 
it adverse to said bank?" A. "Only so far as the land ex- 
ceeded the amount ; the number of acres levied upon by the 
sheriff, and sold by him." 

Marshal, one of the complainants, testi&es : When we 
bought the land, I thought there was only one tract known 
as the Brooks tract, but there was 100 acres more in the 
tract than we bought, and one Hall had a mortgage on the 
same. We were advised by Turner to see Hall and purchase 
his mortgage, in order to get the entire tract, and we did see 
Hall, and purchased the mortgage from him. The part of 



TDENEE V. HART. .301 

the tract known as the Carson tract bas about 15 acres cleared, 
the rest in wild woods; no improvement on it." 

Now this testimony not only does not show that any par- 
ticular 100 acres was intended to be conveyed, but it seeks to 
include lands obviously not included in the mortgage, and in 
direct conflict witb the description contained in it. Nor does 
the évidence now enable us to describe the lands by metes 
and bounds, or otberwise to identify it, and it would be im- 
possible to render a decree for the reformation of the mort- 
gage by identifying the lands, 

It is true, the witnesses déclare that it was intended to 
convey aU that was left of the original Brooks tract not cov- 
ered by the sherilï's deed, but that deed is not produced, 
nor is any attempt made to identify the land covered by the 
sheriff's levy and sale, so that if we should decree that com- 
plainants were entitled to ail the tract except that covered by 
the sheriff's deed, we should still be unable to identify or 
separate the land covered by the mortgage, Obviously, the 
sheriff did not intend to sell an undivided part of the entire 
estate, He did inteud to sell something that could be iden- 
tified and could be included by metes and bounds; but ivhat, 
the record does not show us, and hence it would be utterly 
impossible in this case to identify the land intended to be 
covered by the mortgage, 

It seems that the parties had very little idea what they were 
about wlien this mortgage was executed, and the court is in 
no condition to solve that doubt. If the mortgage is to be 
reformed for uncertainty or misdescription, the évidence 
ought at least to be such as to enable us to identify and sepa- 
rate the land intended to be conveyed, The testimony in this 
case wholly fails to do this, and for this reason, if for no 
other, the bill must be dismissed. 
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Selicman and others v. Wells and another. 
( Circuit Court, S- D. New York. January 20, 1880.) 

DeAFT — SpECIPIO Sdm I^AID DrAWBE — TbANSFEB TO TBT7STBE OF Bank- 

BUPT Dkawer. The holder of a draft is entitled to recover a spécifie 
sum of money paid to the drawee for the express purpose of taking up 
such draft, and transferred, after payment had been duly demanded, 
to the trustées of the bankrupt drawer. 

Whbeler, J. Kaufman & Co., bankers at New York, 
drew three drafts of 25,000 francs each, a few days apart, 
on the Basler Bank Verein, at Basle, Switzerland, where 
they had no funds, at sixty days each, payable to their own 
order, and negotiated them severally to the orators, who 
presented them for acceptance. After the first two had been 
80 presented, and before the bank knew of the third, the 
bank, through its agents, Alfred Merian & Co., bankers at 
New York, called upon Kaufman & Co. to provide funds to 
meet the two drafts, whereupon they delivered to Merian & 
Co. $14,500 in gold, to meet the three drafts, which Merian 
& Co. received for that purpose and transmitted to the 
Basler Bank Varein. The bank then accepted the two drafts 
and paid them, whioh, with charges, amounted to $10,139.81, 
leaving $4,360.19 towards the other, but not sufficient to 
pay it, and refused to accept or pay the other. Kaufman & 
Co. were adjudged bankrupts, and the orator, Joseph Selig- 
man, and the défendants, became trustées of their estate in 
bankruptoy, and, on the demand of the défendants, the bank 
transmitted and delivered to them the sum of $4,360.19, gold, 
against the claim of the orators. This bill is brought to 
recover that stim. 

That a check drawn against a fund does not, of îlself, oper- 
ate as aii assignment of the fnnd, or any part of it, so as to 
vest any right to it in the holder of the check before accept- 
ance, either at law or in equity, is well enough settled, both 
on principle and by authority. Bank of Republic v. Millar, 
10 Wall. 152; lîosenthal v. Mastin Bank, per Blatchford, C. 
J., S. D. N. Y. November 25, 1879. Hère the checks were not 
drawn against any funds in the hands of the drawees, but the 
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money was placed in the hands of the draweea expressly to 
provide for the checks. They were not legally bound to 
receive the funds for that purpose, or to accept or pay the 
drafts unless they chose to do so. WiUîama v. Everett, 14 
East, 682. They did not, however, refuse to reçoive the 
funds for that purpose, as the défendants in Williams v. Ever- 
ett did, but received them with full knowledge of the purpose, 
and without objection or protest. This sum was set apart and 
appropriated by the bankrupts, before bankruptcy, for the 
holders of the checks, and was in the hands of the Basler 
Bank Varein for that purpose, and was elaimed by the hold- 
ers of the check while it was there for that purpose, and 
while they had the right to it, and before bankruptcy proceed- 
ings were commenced. 

This case is like De Bernales v. Fuller, 14 East. 690, 
note c, where it was ruled, at the trial before Lord EUen- 
horough, C. J., that money paid into the défendants to 
take up a particular bill could not be recovered by the holder 
for want of privity; but afterwards a rule for a new trial 
was made 5absolute, after much discussion by the court, be- 
cause it appeared that the money was paid into the défend- 
ants' house for the spécifie purpose declared at the time of 
taking up that bill, which purpose was not directly repudi- 
ated till afterwards, and the plaintiff finally recovered. De 
Bernales v. Fuller, 2 Camp. 426. 

That case is not contrary to Williams v. Everett, or Bank of 
RepuUie v. Millard, or cases elsewhere holding that drawing 
and delivering a check is no assignment of the fund. And, 
on principle, it would seem that when Kaufman & Go. directe d 
the Basler Bank Varein to pay money to the orators, which 
would include a direction to the orators to receive it, and had 
been paid by the orators for the right to receive it, and then 
sent the money to be paid, ^nd it was received for the pur- 
pose of making the payment, the orators would hâve a right 
to the money on calling for it while it was there. 

As the orators are entitled to the money in the hands of 
the bauk they hâve the right to folio w it into the hands of 
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the défendants, who, in receîving it, acquired no greater right 
than the bank had. 

It is ordered that a decree be entered for the payment by 
the défendants to the orators of the sum of $4,360.19, gold, 
received by the défendants from the Basler Bank Varein, 
with costs. 



Page, Adm'r, and another, v. The Holmes Bubglab Alabm 
Telegraph Company. 

(Oirouit Court, 8. D.Mw York. February 17, 1880.] 

Patent — Emplote in Patent Office— Invention Pkiob and Patent 
BuBSEQUEi^T TO E\rPLOYMBNT — AcT op.luLY 4, 1836. — The second section 
of thé aot of July 4, 1836, (5 U. S. Stat. at Large, § lis,) disqualifying 
an employé in the patent office from acquiruig au interest in a patent, 
does not disqualify such employé from obtaining a patent, after such 
employment bas ceased, for an invention made prior to the commence- 
ment of such employment. 

8AMB — AbANDONMENT — PhOPERTT dp GENERAL PUBLIC IN THE INVEN- 
TION— PaTKNT SUBSKQUBHTLT ALLOWED BT ACT DP CONQHESS. — The 

consent of the inventer to the public use of his invention, or the with- 
drawal of his application for a patent, does not vest any right of prop- 
erty in the gênerai public, in the sensé of the fifth amendment to the 
constitution of the United States, so as to prevent the subséquent allow- 
ance of a patent for such invention, by act of congress, unless there was, 
in a particular case, a réduction of the invention to use and practioe, by 
its embodiment in some apparatus prior to the issue of such patent. 

Infringement of patent. 

BiiATCHFOKD, J. This suit is founded on reissued letters 
patent granted October 10, 1871, to Priscilla W. Page, admin- 
istratrix, etc., of Charles G-. Page, deceased, and the Western 
Union Telegraph Company, for improvements in induction 
coil apparatus and circuit-breakers, the original patent hav- 
ing been granted. to said Page April 14, 1868. It was granted 
tmder an act of congress approved March 19, 1868, (15 U. S. 
Stat. at Large, 356,) which provides as foUows: "The com- 
missioner of patents is hereby authorized to receive and 
entertain a xenewal of the application of Charles Grafton 
Page, for letters patent for his induction apparatus and cir- 
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euit-treakers, now on file in the United States patent office, 
including therewith his circuit-breakers described by him prior 
to said application, and that if the commissioner shall adjudge 
the said Page to hâve been the first inventer thereof , he shall 
issue to him a patent, which patent- shall be valid, notwith- 
standing said Page's invention may hâve been described or 
in use prior to said application, and notwithstanding the faot 
that said Page is now an examiner in the United States 
patent office: Provided, that any person in possession of 
said apparatus prior to the date of said patent shall possess 
the right to use, and vend to others to use, the said spécifie 
apparatus in his possession, without liability to the inventor, 
patentée, or any other person interestod in said invention or 
patent, therefor." 

There are 15 claims in the reissue. It is insisted that 
claims 11, 12 and 13 hâve been infringed by the défendant. 
They ara as follows: "11. The adjustment of the retractile 
force of an automatic circuit-breaker, substantially as set 
forth. 12. The combination of an electro-magnet, armature 
and adjustable retractor. -13. Adjusting or regulating the 
length of vibration of the armature of an electro-magnet by 
means of a set-screw, or any mechanical équivalent for sub- 
stantially the same purpose, substantially as herein set 
forth." 

Portions only of the spécification are necessary to be con- 
sidered. After describing the arrangement of a revolving 
armature for an automatio circuit-breaker, the spécification 
says: 

"Instead of a revolving armature for a circuit-breaker, a 
vibrating armature may be substituted, and the latter will be 
found more convenient for several reasons. One especially 
is, that it can be readily adjusted so as to increase or dimin- 
ish the rate of interruption of the circuit and the force to be 
overcome in working it. A vibrating automatic circuit- 
breaker, consisting of a very small electro-magnetic bar, 
vibrating between the arms of a permanent magnet, the magnet 
changing its poils at each vibration, the length of vibration 

v.lno.5 — 20 
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of the bar being regulated by a set-screw, makes a good oir- 
cuit-breaker, and will be found fuUy described by the said 
Charles G. Page in Silliman's Journal, volume 32, pages 356 to 
358, in a communication dated April 19, 1837. This speeies 
is, however, not so simple as others, and further allusion to 
it is not necessary. A vibrating armature is préférable, as 
it requires no change of pôles to efifect its motion, this being 
produced by merely intercepting the galvanie current at snit- 
able intervais. One form of vibrating armature is shown at 
fig. 8. A small rod of soft iron, about the size of that shown 
in the figure, is mounted upon an axis or shaft, s, -which is 
supported in suitable bearings upon two pillars, r, so as to 
vibrate freely. A small electro-magnet is supported upon 
one of thèse pillars, and the armature is placed between its 
branches, so that one end is above and the other below the 
plane of the magnet. One end of the armature bears a 
branching copper wire, its branches passing down into mer- 
cury cups c, c'. Cup c may be partly of glass, so that the 
play of the end of the branch wire in and out of the mercury 
in the cup may be seen, and the spark produced on breaking 
the circuit rendered visible. When the magnet is charged 
the armature is attraoted towards its pôles, and around the 
ends of the armature is a ferrule of thin brass or non-mag- 
netic métal, to prevent magnetic adhésion of the armature to 
the magnet. The galvanie connections are under the base 
board and may be traced as f ollows : One pôle of the battery 
being connected with cup p, and the other with cup n, the 
current will pass along from cup p to cup c, as indicated by 
the arrow, thence upward through one branch of the wire 
and downward through the other branch into cup c'. thence 
upward again into one end of the wire around the electro- 
magnet, and, circulating around the wire coil, will pass out 
through the other end to cup n, and so back to the battery. 
The passage of the current charges the magnet, lifts one end 
of the armature, raises the branch wire from the mercury in 
the cups c, c', and breaks the circuit. This end then falls 
by its weight, the branch wire overbalancing the other 
end, the circuit is again completed, and thus it may be 
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broken with great rapidity. An adjusting or set-screw may 
be placed on a suitable support over this end, after the man- 
ner of the last named vibrating circuit-breaker, so as to regu- 
late the extent of the vibrations. The weight of this end, or 
what may be denominated its retractile force, may also be 
regulated by a small movable weight placed on or over this 
half of the armature, after the manner shown in figure 10. 
This circuit-breaker is introduced into the circuit of the 
primary coil in the same way as the revolving armature. A 
more simple form of vibrating armature is shown in figure 9, in 
whieh the armature n vibrâtes to and from the electro-mag- 
net w M, in a direction parallel to itself. It is attached to a 
light brass spring s, fastened to pillar 2. This spring passes 
through an opening in the yoke y on the top of pillar 3. At 
^ is a tip or small disk of platinum, soldered to the spring, which 
is in contact with the platinum point on the lower end of 
the set-screw s', passing down through the top of the yoke. 
Set-screw s' is accompanied with a tightening nut «'. This 
set-screw régulâtes the proximity of the armature to the mag- 
net, and, to some extent, the tension of the spring and the 
rapidity of its vibrations. It will be seen, however, that the 
régulation or adjustment is imperfect, for, as the spring is 
pressed down towards the magnet, the armature is brought 
nearer to the magnet, and, as the attractive force increases 
more rapidly with the diminution of the distance between 
the armature and the magnet than does the force of the 
spring increase, the adjustment is, in a measure, defective. 
If, now, the magnet d d he connected with the battery and 
charged, and the circuit with the battery is made by the cur- 
rent passing ûp pillar 2, thence into spring s, thence into set- 
screw s' and pillar 3, and thence through the wires of the 
electro-magnet back to the battery, the magnet will draw 
down the armature, and with it spring s, and thus break the 
circuit, by puUing the platinum disk away from the plat- 
inum point on the lower end of set-screw s*. On breaking 
the circuit the magnet loses its power, and the spring rises 
and complètes the circuit again, the magnet is again charged 
and the armature drawn down and breaks the circuit again, 
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and thus a very rapid séries of vibrations and interruptions 
of the circuit may be effected. It is évident, therefore, if the 
circuit of this breaker is inoluded in or forms part of the 
main circuit which passes through the priraary coil, that at 
each break an iûduced current will be set up in the seeondary 
coil, as with the other circuit-bi'eakers. In figure 10 is shown 
an electro-magnet and armature in which the retractile force 
of the armature is made adjustable. This is oftentimes im- 
portant. The coils i are secured to a base board and enclose 
a bundie of soft iron wires, seen projecting slightly at a. 
Between the two pillars x is suspended the vibrating electro- 
tome or circuit-breaker. ^r is a small cylinder of soft iron 
attached to one end of the lever e, which passes through or is 
otherwise secured to the vibrating shaft k. The other end of 
the lever dips into a mercury cup m, fixed upon the metallic 
strap V. On the strap b is another mercury cup of brass, 
into which descends a branch wire h, from the vibrating wire e. 
Arising from the shaft k ia a, atiS brass wire, in the form of 
a bent lever, carrying upon its horizontal poi'tion o a bail/, 
which is movable on a screw thread from end to end of por- 
tion 0. It will be seen that, as the bail is moved towards 
the extremety o, it increases the weight of the long arm of 
wire e. If the coils and magnet be charged by the current 
from the battery, and the current passes from the strap 
b to b', through the lever e and mercury cups, the magnet a 
will attract the hammcr pièce g, and, in so doing, will lift the 
end oflever e out of the mercury in cup m and break the cir- 
cuit, when the armatare-lever, being drawn back by the 
retractile force of the weight, will again close the circuit. As 
the weight /is further removed from the centerof vibration, 
the more magnetic power will be required to move the ham- 
mer g; its distance from magnet a remaining the same the 
greater is its retractile force, and the more suddenly and 
completely will the circuit be broken in cup m. The dis- 
tance between g and a can be varied by slightly bending the 
wire e." 

The text of the spécification of the original patent is, in 
the foregoing parts, substantially identical with that of the 
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spécification of the reissue, and the drawings of the two are 
identical. Among the claima of the original patent were the 
following : "Eleventh, I claim the adjustment of the retraot- 
ile force of an automatic circuit-breaker, substantially as set 
forth. Twelfth, in combination with such adjustment, I 
claim adjusting the distance of the hammer, or the armature, 
from the pôle or pôles, of the electro-magnet which actuates 
them, as set forth. Thirteenth, I claim adjusting or regulat- 
ing the length of vibration of the circuit-breaking bar, by 
means of a set-sorew, or any mechanical équivalent for sub- 
stantially the same purpose, substantially as herein set 
forth." 

Dr. Page was appointed principal examiner in the United 
States patent office in 1842. It is claimed that, before that 
time, and in 1836, 1837, and 1838, he had made some or ail of 
the inventions covered by the patent sued on in this case. 
Being prevented by statute from obtaining a patent while 
such examiner, he applied to congress in 1845 to remove 
such disability. Not obtaining such relief, he resigned his 
office of examiner in 1852. On the second day of Pebruary, 
1854, he applied for a patent for what he called "a new and 
useful machine for administering electricity as a remédiai 
agent." The spécification was sworn to February 2, 1854. 
Part of the contents of the file wrapper in that case is an 
affidavit made by Dr. Page January 27, 1854, in which he 
states "that, sometime prior to his appointment as an ex- 
aminer of patents in the United States patent office, he made 
an invention entitled by him the compound magnet and 
electrotome, the same consisting chiefly in combiniug a self- 
acting electrotome with a compound magnet and hélix, and 
that, Bometime after said appolntmant, upon discovering that 
said invention was being esteusively made and sold, he ap- 
plied to congress for authority, by spécial act, to take out a 
patent for said invention, by and with the advice and written 
recommendation of Hon. H. L. Ellsworth, then commissioner 
of patents, and that said application was refused by congress; 
that, as soon as he was able, he resigned his office, and took 
the necessary steps to secure his rights to said invention, and 
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that said invention is now in public and common use, and 
eitensively made and sold, and that he has never consented 
to such sale or use, nor abandoned such invention to tlie 
public." 

Accompanying said application was a letter from Dr. Page 
to the commissioner of patents, dated January 27, 1854, in 
which he said: "Being about to apply for letters patent for 
the invention set forth in the accompanying affidavit, I beg 
leave to request that you vrill authorize the examination of 
my claims wifchout delay, in view of the f acts in the case, but 
more especially for the reasons that the invention has been 
so long in public use without my consent or power to restrain 
it, and that I hâve hitherto made application for letters 
patent for this invention to congress, the only source from 
which, under the law, I could expect to get a patent." 

The drawings accompanying said application do not seem 
to hâve been preserved on file, though the record shows that 
there were two drawings. The spécification on the applica- 
tion, as originally filed, said : "Fig. 1 is a perspective view 
of the machine. Pig. 2 is a bottom view of the base board 
of the machine, showing the wire connections. Figs. 3, 4, 5, 
6, are views of varions forms of compound electro-magnets. 
Figs. 7, 8, exhibit différent forms of interrupters or electro- 
tomes. My invention consista, first, in combining with a 
hélix or hélices, enclosing a compound and adjustable electro- 
magnetic core, a self-acting electro-magnetic electrotome, so 
that, when said hélix or hélices are conneeted with a galvanic 
battery, the galvanic circuit shall be instantly broken and 
re-established, and thus continuously andrapidly interrupted 
and completed, without the aid of the operator, or mechanical 
movements, whereby a rapid succession of shocks may be 
obtained and graduated in a convenient manner for médical 
purposes. Prior to my invention mechanical interrupters or 
electrotomes were employed to produce shocks from hélices,, 
enclosing electro-magnets, and required the services of an 
attendant, and the size, expense and difficulty of working 
such machines prevented their use to any considérable ex- 
tent; but the employment of the self-aoting electrotome in 
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■combination with the compound electro-magnet reduced the 
size and expense of the machine, rendered it more simple and 
efficient, dispensed with the attendant, and thus brought it 
within the reach of almost every afflicted person requiring 
the remédiai aid of electricity. The hélix consista usually of 
two sizes of wire, the layers nearest the magnetic core being of 
large wire, say No. 16, and those exterior to them of fine wire, 
say No. 20 and upwards. The large wire is to be conneeted 
with a galvanio battery to induce magnetism in the core, 
and the shocks are obtained by contact with the ends of the 
fine wire. The hélix a, thus formed, is secured to a base 
board by brass straps, b, b, and the extremities of the fine 
and large wires are let down through suitable holes in the 
base board, for the purpose of making ail the necessary con- 
nections underneath the board, out of sight, and give a neat 
^ppearance to the instrument. The connections through 
whieh the galvanic circuit is completed, and the mode of 
breaking the circuit, are as foliows: The positive pôle of 
the battery is to be conneeted, we will suppose, with a bind- 
ing screw cup 1. At wire P, soldered to the lower part of 
this cup, passes under the base board to the point p', where 
it rises through the board to connect with one extremity of 
the large wire of the hélix, the other extremity coming down 
through the board to connect with wire p'. The wire p' is 
soldered to the lower part of the pillar 2, and upon the top of 
this pillar is secured a metallic spring, s, which is in contact 
with a metallic point upon the lower end of set-screw s', and by 
this means in contact with pillar 3, f rom the lower end of which 
there passes a short wire, p', to the extremity, 4, of the wire 
d, d, surrounding the little electro-magnet e. The other ex- 
tremity, 5, descending through the board. is conneeted by a 
short wire, p*, with the lower end of biuding screw cup 6. 
The metallic circuit for the battery is thus completed, and 
the magnet e draws down the armature n attached to the end 
of spring s, and, breaking the contact between spring s and 
the point of the set-screw «', interrupts the galvanic circuit 
and produces the shock. The force of the spring 8 renews 
■the contact with the set-screw, and the magnet e again acts, 
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and tlius we hâve a séries of ehocks produced wîth a rapiditj 
dépendent upon the strength of magnat e, and the adjustment 
of spring s by the set-acrew s'. The fine wire hélix has its 
extremities connected with cups x, x, by wires p% p\ The 
shocks are obtained by immédiate contact of the Angers with 
the cups X, X, or by other well-known modes of communicat- 
ing shocks. The figs. 3, 4, 5 and 6 represent différent forma 
of compound magnets. The term, compound magnet, was 
originally applied to a bundle of iron plates, as in fig. 3, or a 
bundle of wire, as in fig. 4, but, as the scroll of thin plate 
iron, fig. 5, and an iron bar divided down to its center, as in 
fig. 6, act in a similar manner to the bundle of wires or 
plates, they are termed, also, compound magnats, though 
they are not so efficient as the two first named. The lower 
end or tip of the set-serew is armed with platinum, and the 
surface of the spring s, immediately under the set-screw, is 
covered with platinum in order to préserve a clean surface 
when the current is broken. The bundle, m, of iron or steel 
wires is generally inserted loosely in the hélix for the purpose 
of graduating the shocks, the strength of the shocks depending 
upon the degree of insertion of the bundle of wires. Figs. 7 
and 8 represent two varieties of electrotome, either of which 
may be substituted in place of the electrotome or interrupter 
shown in fig. 1. The drawings, without any spécial de- 
scription, will suffice to explain thèse interrupters to per- 
sons skilled in the subject, and full descriptions of both bave 
boen hitherto published by me in Silliman's Journal, vol. 35, 
pages 262 and 267." 

The claim was in thèse words: "What I claim as my in- 
vention is, combining with a hélix or hélices, inclosing a 
compound eleotro-magnet, a self-acting interrupter or electrc 
tome, substantially in the manner herein set forth." 

The patent office, on the fifteenth of February, 1854, ad- 
dressed Dr. Page as follows: "In the matter of your appli- 
cation for letters patent for an alleged improvement in 
ihagneto-electric machines, it is found you bave been antici- 
pated in the device of combining with a hélix or hélices, 
inclosing a compound eleetro-magnet, a self-acting inter. 
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•jfupter, in the publication of the same thing by Golding Bird, 
in the London, Edinburgh and Dublin Philosophîcal Magazine 
for January, 1838." Dr. Page replied thus, on the seven- 
teenth of Pebruary, 1854 : "I hâve examiued the publication 
of Golding Bird, upon which you hâve rejected my claim, and, 
if you will take pains to read the whole of his article, you will 
find that he gives me crédit, in so many words, as the first 
inventor. I therefore ask for a reconsideration of the case." 
He also, on the same date, addressed the patent office 
thus: "As my invention for the médical application of 
electricity has been for some years in public use, if the office, 
in view of the affidavit which I hâve recently filed, should 
consider the question of abandonment, I begleave, further, to 
state that I hâve from the first had in contemplation the 
making of this application as soon as practicable, and that I 
used ail reasonable diligence in seeking protection of my 
rights in relation thereto. I made application for a spécial 
patent for this invention to the only tribunal to which I was 
allowed to go as soon as I discovered that it was going into 
public use, and that application, it would seem, might be 
regarded as still pending and entitling me to privilef:;es of 
protection as well as those who, under the law, make applica- 
tion to the patent office. I ask of the patent office as much 
indulgence as the law gives to inventors and patentées withiu 
the pale of the law. An inventor is not debarred his patent 
by reason of public use for any number of years after his 
application and before his patent, nor are his acts of consent 
and allowance called in question, if his application lie un- 
touched by him for years. Nor is public use and sale for 
any number of years within the term of a patent held to be 
a bar to the recovery of that which was inadvertently not 
claimed ; though its publication, unclaimed in a patent, seems 
to me to approach very near a formai dedication of it to the 
public. The statute of limitations applies neither to the 
applicant nor the patentée in this particular; and, as my case 
is novel, péculiar, and without précèdent, I trust the office 
wni leave this question to be decided by the courts, and 
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grant my patent, provided no other objection should be 
found." 

The office replied thus, on February 23, 1854: "Yours of 
the seventeenth instant, relating to the matter of your machine 
for administrating médical electricity, has been received, to- 
gether with an amended claim. The publication made by 
you of the subject of this claim in SiUiman's Journal, in 1837, 
anticipâtes the publication made by Bird, as referred to in the 
officiai communication of the fifteenth instant. The only 
remaining difficulty in the way of the grant of a patent to 
you, therefore, so far as the office is informed, is the fact that 
the machine has been for a long course of years in public use. 
By the seventh section of the act of 1836 it is made the duty 
of the commissioner of patents to take cognizance of the case 
where the invention has been in public use or on sale with 
the applicant's consent and allowance, this being placed on 
the same footing as the other conditions for ref using a patent. 
The only modification of this part of the section is that by 
which a period of two years is allowed for the previous sale 
or use, as provided in the seventh section of the act of 1839. 
In the présent case, that period has been exceeded many 
years. The only remaining question, therefore, is whether 
the sale and use bave been with the applicant's consent and 
allowance. In the affidavit made by you on the twenty- 
seventh of January, 1854, it is testified that you hâve never 
consented to such sale or use, nor abandoned said invention 
to the publie. It is not, however, necessary that the consent 
should be actually expressed. It may be inferred from the 
acts of the applieant; and it will be inferred when nothing 
appears to show that he has properly wamed the public, or 
the parties selling and using, against the sale and use, or 
that he has taken timely measures to secure a patent for his 
invention. AU that has been adduced to show this in the 
présent case is the allégation that the applieant, from the 
time he found the invention going into gênerai use, was labor- 
ing under a légal disability to procure.a patent therefor under 
the law, in conséquence of his officiai connection with the patent 
olEce, and that he applied to congress for a spécial patent foi 
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thîs invention. But ît does not appear that the particular 
invention now in question was described in the application to 
congress, or indicated by any title sufficient td identify it. 
That application, therefore, cannot be taken as a notification 
to the public of your intention to reserve to yourselE the right 
to this invention. Neither could it be considered équivalent 
to an application filed according to law in the patent office, 
where a description of the thing is required. It can only be 
entertained as showing what effort was made to remove the 
disability which would prevent you from obtaining a patent 
while holding the office of examiner of patents. If it was 
proved that the effort thus made had référence to the procur- 
ing the patent now applied for, it is allowed it would be worthy 
of much considération; and, as it is, the refusai of congress 
to grant the pétition that was made, may be regarded as 
enforcing the fact of disability. But, then, in either case, the 
disability must be considered as self-imposed, inasmuch as the 
applicant had it in his power at any time to remove it, by 
resigning his office. The fact that he retained his office for 
many years, and declined to take the only course open to him 
for obtaining a patent, while his invention was going into 
extensive public use, without any public réclamation by him, 
must be considered proof of consent and allowance. This 
inf erence, that the public sale and use were with the applioant's 
consent and allowance is, also, much strengthened by the 
fact that nearly five years elapsed, after the first publication 
in Silliman's Journal, before the légal disability commenced, 
without any steps being taken to secure a patent, and by the 
further fact that, after the disability ended, and notwithstand- 
ing the great length of time the invention had been before the 
public, nearly 20 months more were allowed to pass before 
the filing his application, making, in ail, a period of nearly 
17 years from the time of the first announcement of the inven- 
tion to the public. For thèse reasons the patent is refused." 
On the twenty-eighth of July, 1854, Dr. Page addressedthe 
office as follows: "To the Commissioner of Patents — Sir: I 
hereby withdraw my application for a patent for machine for 
administering electrieity as a remédiai agent, now in your 



316 FEDEEAL BBPOEÏER. 

office, and request that |20 may be refunded to me, agreeably 
to an act of congress in such cases made and provided," 

On the same day the $20 was returned to Dr. Page in per- 
son. Subseqnently, Dr. Page presented to congress a péti- 
tion dated January 16, 1866, in which he said: "During the 
years 1836, 1837 and 1838, your petitioner invented a mag- 
neto-electric apparatus for administering electricity as a 
remedy for diseases, and, also, for purposes of scientific illus- 
tration, since known under the varions names of Page'scom- 
pound magnet and electrotome, Page's induction coil, Page's 
separable hélices, and Page's analysis of shocks, a distinguish- 
ing feature of which invention was an automatio or self- 
operating circuit-breaker, by which the présence of an attend- 
ant or assistant was dispensed with. Said apparatus also 
embraced other novel and original features of improvement. 
In the year 1842 your petitioner was appointed principal 
examiner in the United States patent office. Some time 
after said appointment, your petitioner discovered that his 
said invention was being introduced into public use by others 
without his consent, and being disabied, under the law, from 
obtaining a patent, your petitioner, at the recommendation 
of Hon. Henry L. Ellsworth, then commissioner of patents, 
in the year 1854 applied to congress to remove the disability 
in his case, inasmuch as the invention was made before his 
said appointment to office. Pailing in this to obtain relief, 
your petitioner, as soon as his circumstances permitted, did, 
in the year 1852, resign his ofBce, and, as soon thereafter as 
practicable, February 2, 1854, applied for a patent for this, his 
said invention. After a very thorough investigation, the com- 
missioner of patents decided that the invention was novel and 
original with your petitioner, but refused to grant a patent, 
on the ground of abandonment of the invention to the public. 
Your petitioner is unwilling to admit that the public use of 
said invention was with such entire consent and allowance on 
his part as in equity, to hâve worked an abandonment against 
him, as the circumstances were peculiar and extraordinary, 
and such as hâve never before occurred to an American 
inventor, and he, therefore, prays your honorable bodies to 
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remove the disabilities in his case, and enable him again to 
apply for, and take out, and hold, a patent for this, his said 
invention, notwithstanding its previous public use. Your 
petitioner moreover states, that, by a récent act of the em- 
peror of France, the honor of this, his said invention, has 
been accredited to M. Euhmkorff, by an impérial award of 
50,000 francs for the same. (See SiUiman's Journal, vol. 39, 
No. 115, January, 1865.) Thus deprived of ail émolument 
from this, his invention, and robbed of the honor which justly 
belongs to him, by this act of a foreign power, your petitioner 
is prepared to show, by testimony of the highest character, 
from men of science in this country and in Europe, and by 
expérimental démonstrations before your honorable bodies, 
that this invention is entirely his ovra; (see SiUiman's Jour- 
nal, vol. 15, 1863, p. 115, foot note by the editors; also, 
same volume, p. 115, foot note by the editors; also, Lon- 
don and Edinburgh Philosophical Magazine, vol. 12, p. 22; 
also, Sturgeon's Annals of Electricity and Magnetism, vol. 1, 
pp. 293, 294, 1837; also, same volume, p. 500, 1837; also, 
Davis' Catalogue, of 1838; also, Scientific American, vol. 12, 
No. 1, p. 5; vol. 12, No. 5, p. 69; vol. 12, No. 15, p. 230; 
also, SiUiman's Journal, vol. 35, p. 252, 1839; also, SiUiman's 
Journal, vol. 32, pp. S;55-6, 1836 ; also, SiUiman's Journal, 
vol. 31, p. 141, 1836; from allof which publications Verbatim 
extracts are hereto annexed ;) and he, therefore, prays that 
your honorable bodies will, as an olï-set to this foreign appro- 
priation of his rights, and in justice to an American inventer, 
empower him to apply for, and take, and hold, a patent for 
this, his said invention, notwithstanding said impérial award, 
and the aforesaid previous public use, provided the commis- 
sioner of patents shall be satisfied of his right thereto, as the 
original and first inventer of the same. " 

Extracts from the publications referred to were annexed to 
the pétition. The act of March 19, 1868, was then passed. 
Under that act, Dr. Page applied, on March 26, 1868, for 
the patent which was granted April 14, 1868. The spécifi- 
cation was sworn to March 19, 1868. In a letter to the 
patent ofi&ce, dated March 25, 1868, accompanying the appli-. 
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cation, Dr. Page said: "In making this application for a 
patent, according to the récent act of congress authorizing tlie 
same, permit me to say that, on the original application, filed 
February 2, 1854, the claim as first presented was rejected 
on the fifteenth of February, 1854, upon a publication of Dr. 
Golding Bird, in the London, Edinburgh and Dublin Pkilosoph- 
ical Magazine, for January, 1838. It 80 happened that, in 
the conclusion of that article, Dr. Bird gave me crédit as the 
first inventor of what he at first supposed was the novelty of 
his apparatus, viz. : the automatic circuit-breaker. Finding, 
however, that the précise combination which I claimed was 
used by him before I used the same, I amended my claim, 
making it much broader than before, striking out the word 
compound electro-magnet, and. substituting the word electro- 
magnet, and also claimed the automatic circuit-breaker in 
connection with a hélix or helieea. This amendment the 
examiner accepted, and admitted the claim to be good, but 
rejected the application on the ground of abandonment. 1 
hâve not, therefore, in this application, reiterated the original 
claim, but hâve claimed the hélix or hélices, and compound 
electro-magnet, in combination with an automatic circuit- 
breaker, in which the length of vibration of the circuit - 
breaking bar is regulated by suitable devices. I hâve also 
claimed the combination of the hélix or hélices, and compound 
electro-magnet, with a circuit-breaker in which the retractile 
force of the vibrating or circuit-breaking bar is regulated. 
Both of thèse features are original with myself, and their 
introduction distinguishes thèse claims from the original. The 
introduction of thèse and other claims is in accordance with 
the provisions of the act of congress." 

The défendant is a corporation which manufactures and • 
sells telegraph burglar-alarms, in which a circuit-breaker 
acts automatically to make and break the circuit, so that, 
by the movement of an armature to and from an electro- 
magnet, a bell is rapidly struck by a hammer. The plain- 
tiffs' spécification, and figs. 10 and 11 of the drawings, show 
an arrangement whereby, when the circuit is broken and the 
magnet ceases to attract the armature, the armature is drawn 
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Tiack or retracted to make the circuit again, by a weight 
attached to an ann, and adjustable thereon. Such weight 
overbalances the weight of the armature, and draws it away 
from the magnet whan the circuit is broken. The adjust- 
ment of the weight or retractUe force is made by moving the 
weight on a screw thread eut on the arm. In the defendant's 
apparatus, the retractile force which acts on the armature, to 
draw it away from the magnet, is a spiral spring, the tension 
of which spring is made adjustable, by minute adjustments, 
which can be made while the apparatus is working and with- 
out stopping it. The weight in the plaiatiffs' patent bas the 
same extent of adjustable capacity. The defendant's appa- 
ratus bas the combination of an electro-magnet, an armature, 
and an adjustable retractor. It also has a set-screw, against 
which the armature strikes when it is withdrawn from the 
magnet by the retractile force, such set-serew being adjusta- 
ble and regulating the length of the vibration of the armature. 
It is quite clear that the defendant's apparatus infringes the 
eleventh, twelfth and tlairteenth claims of the plaintiffs' patent, 
and the plaintiffs' expert so testifies. 

It is contended, for the défendant, that the eleventh daim 
is not infringed, beeause the plaintiffs' weight and the defend- 
ant's spring are not mechanical équivalents. In the place 
in which the two are nsed, and in view of the service they 
perform, it is manifest that they are mechanical équivalents. 
It is also contended, that the object of making the spring 
adjustable is to ascertain, by nsing the adjustable functions 
of the spring, whether the apparatus is in working order 
originally, and that then the spring is left at the tension fixed 
upon. But the défendant makes the apparatus adjustable 
for some purpose, as to the retractile force, and such adjust- 
ability is confessedly availed of, in setting the apparatus for 
use originally. The words, "the adjustment," in the eleventh 
claim, are to be read as meaning the mechanical means of 
making the adjustment. 

It is not really seriously contended that the twelfth daim 
is not infringed. 

In regard to the thirteenth claim, it is contended that, in 
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the defendant's apparatus, the set-screw is set orîginally ai 
a given point, to détermine the extent of the vibration of the 
armature, and is not afterwards changed. But the appa- 
ratus is made with a set-screw, which can regulate the length 
of vibration of the armature, and it is used for that purpose, 
if used only once. Moreover, the claim is to the set-screw, or 
its mechanical équivalent, so arrangea as to be capable of 
making such régulation, and is a claim to the mechanical 
means, 

The act of congress of March 19, 1868, authorized a renewal 
of the application made by Dr. Page, Pebruary 2, 1854, to 
the patent office, for a patent, "including therewith his cir- 
ouit-breakers described by him prior to said application." 
Such application shows the combination of a self-acting 
electrotome; that is, an automatic circuit-breaker, with a 
cnmpound and adjustable electro-magnetic core and a hélix. 
The expression, "circuit-breakers described by him prior to 
said application," is to be understood by a référence to the 
pétition to congress on which the aot was passed. That 
pétition refers to an apparatus invented by Dr. Page, in 1836, 
1837 and 1838, and states that a distinguishing feature of it 
was an automatic or self-operating circuit-breaker, and that 
it embraced other novel features. The pétition refers to vari- 
ous publications, some of which were descriptions by Dr. 
Page of circuit-breakers invented by him. Those are the 
circuit-breakers intended by the act, and the word ""circuit- 
breakers" there includes such appendages or added instru- 
mentalities, so previously described by Dr. Page, as were 
calculated to make the circuit-breaker more efficient or 
perfect. 

The apparatus which embraces the invention covered by 
the eleventh claim of the plaintiffs' patent is the one shown 
by figure 10 of the drawings of the patent. That identical 
drawing is found on page 258 of volume 35 of SiUiman's 
Journal, published January 12, 1839, in an article by Dr. 
Page, commencing on page 252. There is, in the text, on 
pages 258 and 259, a description of the manner in which the 
retractile force of the automatic circuit-breaker is adjusted, 
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with références to the drawing and to the letters on it, whioh 
description is substantially the same as the description in the 
plaintifs patent of what is shown by figure 10 of the draw- 
ings of the patent. Thé same description and drawing set 
forth and show the combination covered by the twelfth claim 
of the plaintifïs' patent, as it is described in that patent. 

Figure 1 of the drawings of the application of February 2, 
1854, was, undoubtedly, the same as figure 9 of the drawings 
of the patent. Such application describes, by références to 
letters which must hâve been on such figure 1, the same 
apparatus, and by substantially the same description, wMch 
is described in the patent by références to letters on figure 9 
of the drawings of that patent. The thirteenth claim claims 
the régulation of the length of vibration of the armature of 
an electro-magnet by a set-screw or its mechanical équivalent 
for that purpose. The spécification of the re-issue says that 
the set-screw in figure 9 régulâtes the proximity of the arma- 
ture to the magnat. It doès so. As the set-screw is turned 
so as to press down further the spring which carries the 
armature, the armature is brought nearer to the magnet. 
Thus, its proximity to the magnet is regulated. Such prox- 
imity is a difl'erent thing from the tension of the spring, and 
a différent thing from the rapidity of the vibrations of the 
spring. Nothing is claimed in the thirteenth claim as to reg- 
ulating such tension or such rapidity. It is such tension and 
such rapidity which are stated in the spécification to be reg- 
ulated only to some extent by the set-screw, so that the 
régulation of them is imperfect. When the proximity of the 
armature to the magnet is regulated, its- length of vibration 
is regulated, although the conséquence of pressing down the 
spring and bringing the armature nearer to the magnet is, 
that the attractive force of the magnet on the armature 
inoreases more rapidly, as the distance between them is 
lessened, than the force of the spring increases, and thus the 
same relation is not maintained between the tension or force 
of the spring and the attractive force of the magnet on the 
armature which the spring carries, as the spring and the 
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armature are brought down by the set-serew. So, the régu- 
lation of the rapidity of vibration of the spring and armature 
is imperfect. But the length of vibration of the armature, 
or the distance from the magnet to which the spring can 
carry the armature, is regulated ; and that is ail that the claim 
deals with. The description in the application of February 
2, 1854, says that the eet-screw adjusts the spring, against 
which it bears, and that the armature is attached to the end 
of the spring. Of course, it follows, from the construction, 
that, if the set-screw is turned so as to carry the spring down, 
the armature will be brought nearer to the magnet, although 
the description does not state that conclusion. It does state 
that the rapidity of the vibration of the armature dépends on 
the strength of the magnet and the adjustment of the spring 
by the set-screw. On page 356 of an article by Dr. Page, in 
Silliman's Journal, volume 32, published in July, 1837, is a 
description and drawing of an automatic circuit-breaker, in 
which there is a metallic wire vibrating between the pôles of 
a horseshoe magnet, with a thumb-screw for regulating the 
vibrations of the bar, they being made more rapid by bring- 
ing down the thumb-screw on the bar. This, of course, rég- 
ulâtes the length of vibration of the bar, as well as the 
rapidity of the vibrations. This apparatus is referred to in 
the spécification of the plaintiffs' re-issue, as described in 
Silliman's Journal, volume 32, pages 355 to 358, and as 
"consisting of a very small electro-magnetio bar, vibrating 
between the arms of a permanent magnet, the magnet 
changing its pôles at each vibration, the length of vibration 
of the bar being regulated by a set-serew," and as being "a 
vibrating automatic circuit-breaker." 

There is no doubt that what is covered by the thirteenth 
claim, as described in the spécification and shown by figure 
9, can take date from February 2, 1854, because described 
in the application of that date. But it cannot take date 
from the date of the publication in volume 32 of Silliman's 
Journal, pages 355 to 358. The spécification of the re-issue 
draws, on its face, a clear distinction between an electro- 
magnetic bar vibrating between the arms of a permanent 
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magnet, which changes its pôles at each vibration, and a 
vibrating armature of soft iron, attracted towards the pôles 
of an electro magiiet, when such magnet is charged, no change 
of pôles being necessary to effect the motion of the armature, 
and its weight causing it to fall away from the magnet when 
the circuit is broken. Thé former is the arrangement in 
volume 32 of Silliman's Journal, and the latter is that of fig- 
ure 8 of the patent drawings. 

The spécification states that, into the arrangement shown 
hy figure 8, an adjusting or set-screw may be introduced 
to regulate the estent of the vibrations of the armature, after 
ihe manner of the set-screw in the arrangement in volume 
32 of Silliman's Journal. The same distinction is drawn in 
the spécification, in référence to the vibrating armature shown 
in figure 9 of the patent drawings, which is an armature 
vibrating to and from an electro-magnet, and carried at one 
end of a horizontal spring, the magnet, when charged, 
drawing the armature down, and the spring carrying it up 
and away from the magnet, when the circuit is broken. Then, 
after thus describîng the vibrating automatic circuit-breaker, 
with the electro-magnetic bar, the permanent magnet, and the 
regulating set-screw, and two forms of vibrating armature, 
such vibrating armature vibrating to and from an electro- 
magnet, temporarily charged, and then losing its power of 
attraction, on the breaking of the circuit, the thirteenth claim 
limits itself studiously to adjusting or regulating the length 
of vibration of the armature of an electro-magnet. It discards 
ail claim to adjusting or regulating the length of vibration 
of the bar in the circuit-breaker, which has a permanent 
magnet. The spécification plainly says that an electro-mag- 
netic bar, vibrating between the arms of a permanent mag- 
net, is not a vibrating armature, because it says that a vibrat- 
ing armature is préférable to an electro-magnetic bar vibrating 
between the arms of a permanent magnet, for the reason 
it assigns that when the permanent magnet is used, with 
the electro-magnetic bar, such magnet changes its pôles at 
each vibration, while with the electro-magnet and the vibrat- 
ing armature no such change of pôles occurs, the motion of the 
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vibrating armature being efifected by merely intercepting the 
galvanic current at suitable intervais. It is apparent, 
therefore, that the patent itself makes the adjusting or reg- 
ulating the length of vibration of the armature of an electro- 
magnet by means of a set-screw, as set forth in the spécifica- 
tion, a différent invention from the adjusting or ragulating 
by a set-screw the length of vibration of an electro-magnetic 
bar, vibrating between the arms of a permanent magnet. 
Hence, the date of the description of the latter invention can- 
not be taken as the date of the description of the former 
invention. The matter of the thirteenth claim is patentable 
under the act of March 19, 1868, because it was described in 
the application of February 2, 1854, and not because it was 
described by Dr. Page, in connection with a circuit-breaker 
of bis, prier to said application. It is not shown to hâve 
been described by him prior to said application. 

The novelty of the invention covered by the eleventh claim 
is attacked. A publication in volume 1, page 534, of "Sci- 
entific Memoirs," in 1837, in London, edited by Eichard Tay- 
lor, in regard to an apparatus of Dr. Schulthess, is adduced ; 
also a publication in volume 6, page 25, of the "Eeport of the 
Seventh Meeting of the British Association for the Advance- 
ment of Sôience," in 1838, in London, in regard to an appa- 
ratus of the Kev. J. W. MaGauley. The same two publications 
are adduced against the novelty of the invention covered by 
the twelfth claim. The défendant bas failed to establish by 
them the defence of want of novelty in the eleventh and 
twelfth claims. In the Schulthess apparatus thare is no 
adjustment of the retractile force of an automatie cireuit- 
breaker of any practical utility ; none by minute incréments 
and décréments, as in the plaintifïs' and the defendant's appa- 
ratuses, and the description gives no évidence of any design to 
regtilate the retractile force, so as to accomodate it to varying 
currents of electricity. The description of the MaGauley 
apparatus is not so full and explicit as to entitle it to be con- 
sidered as a description anticipating either the eleventh or 
twelfth claim. At page 532 of the same book above men- 
tioned, which contains the description of the Schulthess ap- 
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paratus, is a description of an apparatus of Prof. Boito, 
which i« adduced to affect the novelty of daims 11 and 12. 
Little need be said about it. The description is too vague and 
uncertain to entitle it to any weight. The defendant's ex- 
pert, Mr. Eenwiek, makes no allusion to it. 

The MaGauley description is adduced against the thirteenth 
claim, but it is not sufficiently explicit, 

There is nothing to aflfect the novelty of the eleventh, twelfth 
or thirteenth claims in any of the prior publications adduced 
in évidence. • 

The Morse model, with its placard, proves nothing of 
itself, and there is not a partiole of légal évidence as to 
when it was made or by whom. 

The answer of Dr. Page to the ninth interrogatory to him 
in the suit of Frenchy. Rogers isof no force. It relates solely 
to certain adaptations made by Prof. Morse to a long or main 
circuit, for telegraphing purposes. Such is the purport of ail 
the interrogatories. 

It is contended, for the défendant, that the act of March 
19, 1868, is unconstitutional and void. One groimd urged 
is that as Dr. Page was, by section 2 of the act of July 
4, 1836, (5 U. S. St. at Large, 118,) disqualified, while 
an employé in the patent office, from acquirîng an interest in 
a patent, he necessarily, as a considération for becoming such 
employé dedicated to the public, on becoming such employé, 
ail inventions which he had previously made, and could not 
afterwards reclaim them. The soundness of this proposition 
cannot be admitted. The second section of the act of 1836 
does not déclare that a person taking employment in the 
patent office shall be held to hâve forfeited or dedicated to 
the public thereby any invention before made by him. It 
simply prevents him from acquiring an interest in a patent 
while he remains such employé. But, as soon as his employ- 
ment ceases, he is in the same position, so far as any effect of 
the mère fact of his having been in such employment is con- 
eerned, as if he had never been in such employment. 

It is contended that the act of March 19, 1868, déclares 
only that the patent to be granted "shall be valid, not with- 
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standing said Page's invention may bave been descrîbed or 
in use prior" to bis application of February, 1864, and doea 
not déclare that it shall be valid, although Dr. Page might 
bave» before said application, abandoned bis inventions to the 
public ; and that, if it did so déclare, it would be void. It is 
urged that Dr. Page, by withdrawing his application of Feb- 
ruary, 1854, abandoned bis inventions to tbe public. A con- 
sidération of ail the language of the act, taken together, shows 
that oongress intended to say, and said, that Dr. Page should 
hâve a patent whioh «hould be valid, if he Vas the first in- 
venter of the inventions in question, notwithstanding ail that 
bad taken place in regard to the prior description by Dr. Page 
of the inventions; and in regord to their use prior to his for- 
mer application, and in regard to such former application. 
The f act of the -withdrawal of the application was necessarily 
known, as it was a public record. That application had been 
rejected solely on the ground of the use by the public of the 
invention, with his presumed consent. No other form of 
abandonment was alleged, and none other is now alleged, 
except the withdrawal of the first application. Congress bas 
a right to secure to an inventer the exclusive right to his 
invention for a limited time. It bas no right to deprive any 
person of his property without due process of law. In tbe act 
in question it is provided that "any person in possession of 
said apparatus prior to the date of said patent shall possess 
the right to use and vend, to others to use the said spécifie 
apparatus in his possession, without liability to the inventor, 
patentée, or any other person interested in said invention or 
patent therefor." So far as Dr. Page's right to obtain a patent 
was alïected by his presumed consent to the public use of his 
inventions, or by his withdrawal of his first application, con- 
gress had full power, if he was the first inventor of those inven- 
tions, to exercise its sovereign power of waiving any obstacle 
arising from such consent, or from such withdrawal, by exempt- 
ing Dr". Page from the opération of the gênerai statutory ruie. 
But neither such consent nor such withdrawal operated to vest 
in any one a right, as against the patent finally granted to Dr. 
Page, to use his inventions after the granting of such patent. 
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except to the extent covered by the proriso in the spécial aet. 
Neither sueh consent nor such withârawal vested in the gên- 
erai public, including the défendant in this suit, any right 
which amounted to a right of property, in the sensé of the 
fifth amendment to the constitution of the United States, unless 
there was, in a particular case, a réduction of the inventions 
to use and praotice, by their embodiment in some apparatus, 
prior to the granting of the patent. Then the apparatus had 
become property. But the inchoate right to make an apara- 
tus, embodying the inventions, such right being unexercised 
before the granting of the patent, was not property, in such a 
sensé as to make it possible to hold that to forbid the use, 
after the granting of the patent, of an apparatus made after 
the granting of the patent, is to deprive its owner of property 
which was in existence when the patent was granted. The 
proviso in the spécial act fuUy protects and préserves ail that 
was property when the patent was granted. The défendant 
does not présent any case within the proviso, nor any case 
except that of a right claimed, which any other one of the 
gênerai public might equally hâve claimed at the time the 
patent was granted. 

The application to be made under the spécial act was sub- 
ject to the same rules as other applications, and the same 
right to a re-issue existed as in the case of other patents. 

AU the considérations urged against the validity of the 
patent, and the right of the plaintiffs to recover in this suit, 
hâve been examined, although some of them may not hâve 
been particularly alluded to in the foregoing décision. The 
resuit is that there must be the usual decree for the plain- 
tiffs. 
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The Atlantic Giant Powder Company v. The Dittmab 
PowDEB Manufaotubino Company and others. 

(Cirmit Ootirt, 8. D. Mw York. March 13, 1880.) 

Patent— Keissttb No. 5,799— Combination op Nrrao-GLTCEnrNB with 
Infdsokial Earth or othbr Absorbent Substance. — Question con- 
sidered whether patentée derived knowledge of the invention from tte 
alleged infringer of the patent. 

Former décisions in relation to reissue No. 5,799 followed. 

Application for preliminary injunction for alleged infringe- 
meut of a patent. 

George Gifford and Causten Browne, for plaintiff. 

Everett P. Wkeeler, and Clarence Lezow, for défendants. 

Blatchford, J. Thia is an application for a preliminary 
injunction, founded on reissued lettera patent No. 5,799, 
granted to the Giant Powder Company, March 17, 1874, the 
original patent having been granted to Julius Bandmann, as 
assignée of Alfred Nobel, the inventor, as No. 78,317, May 
26, 1868, being the same reiasued patent which was before 
this court in the case of the same plaintiff against Eand, and 
in the case of the same plaintiff against Parker, both of them 
decided May 5, 1879, 

The spécifie samples of powder complained of were sold by 
the défendant, the Dittmar Powder Manufacturing Company, 
through the défendant Cari Dittmar, and are two in number. 
No. 1 and No. 2. Dr. Hayes testifies that, by analysis, 100 
parts by weight of No. 1 contain, nitro-glycerine, 67.64 parts; 
cellulose, (paper stock,) 16.82; saltpetre, (nitrate of soda,) 
15.54; that, by analysis, 100 parts by weight of No. 2 con- 
tain, nitro-glycerine, 27.86 parts; sawdust and charcoal, 
in nearly equal proportions, 5.59 ; saltpetre, (nitrate of soda,) 
66.55 ; that. in his opinion, the solid ingrédients found in each 
of said analyses constitute together an absorbent substance, 
which is an équivalent of the infusorial earth specifically 
mentioned in the plaintiff 's patent; that the powders so 
examined by him are each a combination of nitro-glycerine, 
with such absorbent substance in substantially the same man- 
ner as the combination of nitro-glycerine and infusorial earth 
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speciflcally mentioned in said patent; that the said soîid ingré- 
dients hâve the property of absorbing, and retaining by 
absorption, nitro-glycerine, and are free from any quality 
which will cause them to décompose, destroy or injure nitro- 
glycerine; that the nitro-glycerine is combined with them in 
such proportions as to be retained without liability to sépara- 
tion, by compression or leakage ; that the said solid redients 
are not liable to explode by concussion, as nitro-glycerine is ; 
that the entire oombinations constitute, inhis opinion, "safety 
powders," which can undergo the ordinary shacks of trans- 
portationand manipulation without explosion; that the nitro- 
glycerine therein is explosible, in blasting opérations, by the 
means ordinarily employed for exploding nitro-glycerine; 
that, while the mixture is in the form of a powder, the nitro- 
glycérine remains, in his opinion, so compact and concen- 
trated as to hâve its original explosive power; and that the 
cellulose, or paper stock ("pulp,") and the sawdust, in said 
mixtures, perform the same function as charcoal, or carbon, 
both as to the absorption of the nitro-glycerine, and as to 
combustionby the beat of the explosion of the nitro-glycerine, 
and they perform it in the same way, and they perform no 
other function. In the Eand case the défendants' powder 
contained, nitro-glycerine, 34.71 parts; nitrate of potash, 
52.68 parts; sulphur, o.S-l parts; woody fiber, charcoal and 
resin, in nearly equal proportions, 5.77 parts. In the Parker 
case the défendants' powder contained, nitrate of soda, 56 
parts; charcoal, 14 parts; nitro-glycerine, 30 parts. In the 
Goodyear case, before Judge Shepley, the défendants' powder 
contained, nitro-glycerine, 32.60 parts; nitrate of soda, 49.46 
parts; charcoal, 9.63 parts; suljphur, 8.31 parts. Ail of thèse 
powders were held to be infringements of the plaintiiï's 
patent. What Dr. Hayes testifies, as above set forth, in 
regard to the powders in the présent case, shows that they 
must, for the reasons given in the Rand, Parker and Good- 
year cases, be held to be infringements of said patent, unless 
certain mat'ters presented by the défendants in this case shàll 
be suffibient to lead to a différent conclusion. 

The défendants contend that the only powder they mak& 
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or sell is one called "Dualin, made in accordance with a 
patent granted to the défendant Dittmar January 18, 1870. 
They urge the foUowing propositions : (1.) That, in view of 
matters now presented, the plaintiff's reissued patent, in 
omitting the word "inexplosive," in discarding the concen- 
tration feature of the original patent, and in altering and 
adding other clauses not contained in the original patent, is 
broader than the original and void. (2.) That, on the évi- 
dence now presented, the Dittmar patent is the first valid and 
subaisting patent for nitro-glycerine safety powder combina- 
tions, composed of nitro-glycerine absorbed in some com- 
bustible or explosive, as distinguished from inexplosive sub- 
stance, and that the plaintiff's reissue should be limited 
strictly to what ia contained within the plain reading of the 
description of the original patent. (3.) That Dittmar was 
the original and first inventer of the mixture of nitro-glycer- 
ine with some porous solid, as distinguished from fluid or 
liquid substance, in such proportions as to render the result- 
ing compound a powder safe against the usual shocks of 
transportation and use, and, therefore, the original and first 
inventor of the compositions claimed in Nobel's original 
patent and in the plaintiff's reissue; that Nobel fraudulently 
and surreptitiously purloined his invention, and that the 
original and the reissue are void. (4.) That the conduct of 
the plaintiff and its proceedings heretofore, with respect to 
its litigations and to Dittmar, hâve not been such as to justify 
the application for an injunction at this stage of the suit. 

The question of the différence between the original and the 
reissue in respect to the concentration feature, and in the 
omission from the reissue of the word "inexplosive, " found in 
the original, in référence to the absorbent substance, was 
considered and passed upon in the décision of this court in 
the Eand case favorably to the plaintiff, and the la tter point 
was considered and passed upon in the same way by Judge 
Shepley in the Goodyear case. In the présent case it is con- 
tended for the défendants that extrinsic évidence, "not in the 
former cases, is introduced, as to the state of the art of man- 
faoturing explosive compounds in 1867 and 1868, and »3 to 
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the use of the word "inexplosive" in that art, which has the 
effect of sho-wing that the word "inexplosive" was used in the 
original patent, No. 78,317, in its literal and ordinary sensé, 
and not in the spécial sensé of a substance not liable to ex- 
plode by accidentai concussion. Eeference is made to No- 
bel's provisional English spécification, filed May 7, 1867, 
which speaks of mixing nitro-glycerine with "porous, inex- 
plosive substances, such, for instance, as charcoal and silica," 
and to bis full English spécification, filed March 6, 1867, 
(both of such spécifications pertaining to a patent for an 
invention communicated by Nobel, dated May 7, 1867,) which 
speaks of causing nitro-glycerine to be "absorbed in porous, 
inexplosive substances, such as charcoal, paper, silica, or sim- 
ilar materials, whereby it is converted into a powder which I 
call dynamite or Nobel's safety powder." Eeference is also 
made to the fact that the spécification of No. 78,317 states 
that "porous charcoal has also a considérable absorbent ca- 
pacity, but it has the defect of being itself a combustible 
material." Eeference is also made to the spécification of a 
patent granted by the United States to the plaintifif and the 
Giant Powder Company, No. 141,455, August 5, 1873, ap- 
plied for June 4, 1873, the spécification being signed by 
Nobel, which says : "I bave, in former spécifications, on which 
letters patent hâve been granted to me, described the use and 
effect of the mixing of nitro-glycerine with other explosives, 
such as gunpowder, gun-cotton, etc., and also the mixing of 
nitro-glycerine with non-explosive substances capable of ab- 
sorbing the nitro-glycerine, and bave described the advantage 
obtained from such mixtures, in greatly increasing the explo- 
sive power of such explosives, and in doing away with the 
extrême danger of handling nitro-glycerine in à liquid condi- 
tion, and the facilitating of its use for blasting purposes. " 

The spécification then sets forth and claims an explosive 
compound made by mixing nitro-glycerine with a pulverized 
nitrate like nitrate of soda, or its équivalent, and a pulver- 
ized Carbon or hydro-carbon, like resin, or its équivalent, 
with or without pulverized sulphur, the compound being one 
which may be handled with safety, and will, when not under 
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strong restraint, burn on the application of fire, without 
explosion, but may be exploded by détonation, From thèse 
références it is contendcd that the word "inexplosive" was 
used in the original patent, No. 78,317, not in the sensé of a 
substance that would not explode by accidentai concussion, 
but in the sensé of a substance absolutely inexplosive. It is 
not perceived that the conclusion sought to be drawn from 
the premises is a sound one, as applied to the real subject- 
matter of the invention of Nobel, as to be gathered from the 
description in the patent, No. 78,317. The views of this court 
on the subject were fully set forth in its décision in the Eand 
case, being the same views contained in the décision of Judge 
Sfaepley in the Goodyear case, quoted with approval in the 
Eand case, and it is not necessary to restate them. They are 
not affected by anything now presented, nor by what is con- 
tained in the affidavit of Mr. Parker, or the circular of the 
plaintilï's agents, or the scientific books adduced, as to the 
technicalmeaningof the words "explosive" and "inexplosive." 
The principal defence in this case is made on the alleged 
ground that Dittmar invented what is claimed in reissue No. 
5,799, and that Nobel obtained the knowledge of it from Ditt- 
mar. Letters patent of Great Britain, dated May 7, 1867, 
and sealed October 15, 1867, were granted to one Newton, 
for "improvements in explosive compounds and in the means 
of igniting the same," being a communication from abroad 
by Alfred Nobel, of Eue St. Sebastien, Paris, in the empire 
of France. " The proyisional spécification was filed on the 
seventh of May, 1867. It read thus: "This invention re- 
lates to a method of modifying the nature of nitro -glycérine 
in a manner which renders it much safer for use thanhere- 
tofore. Nitro-glyeerine, if mixed with porous, inexplosive 
substances, such, for instance, as charcoal or silica, becomes 
very much altered in its properties. Thus, for instance, nitro- 
glycérine alone is not inflammable by a spark, but may be 
got to explode by submitting' it to a very rapid shower of 
sparks. Nitro-glycerine absorbed in porous substances, on 
the other hand, easily catches fire from a spark, and burns 
away slowly and without explosion, except under very close 
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and resisting confinement, when a violent explosion ensues. 
Against shocks or blows the above mixture is far less sensi- 
tive than nitro-glycerine alone. Owing to the aforesaid 
properties of the mixture described, its use for blasting meta! 
or very sound rock requires no other firing than an ordinary 
safety fuse. In shattered rock or coal, on the other hand, it 
will cause no real explosion at ail, the gas will leak out through 
the crevices and prevent a great accumulation of pressure 
from the explosive médium, which alone can détermine the 
détonation of nitro-glycerine when absorbed in porous sub- 
stances, such as, for instance, charcoal or silica. For this 
reason a spécial igniter is used to explode the above mixture 
in fissured or shaky rocks, or wherever it is to be used 
without close confinement. That spécial igniter consists of 
a kind of percussion-cap, wherein the fulminate is caused to 
develop a very high gaseous pressure before it bursts, which 
may be attained either by increasing the charge of fulminate 
or diminishing the leakage of gas before the cap bursts. 
This cap is adapted to the end of a safety fuse, whereby it is 
ignited." 

The full spécification of this patent was filed on the sixth 
of November, 1867. It read thus : "This invention relates 
to the use of nitro-glycerine in an altered condition, which 
renders it far more practical and safe for use. The altered 
condition of the nitro-glycerine is effected by causing it tb bë 
absorbed in porous inexplosive substances, such as charcoaîl, 
silica, paper, or similar materials, whereby it is converted 
into à powder, which I call dynamite, or Nobel's safety 
powder. By this absorption of the nitro-glycerine in some 
porous substance, it acquires the property of being in a high 
degree insensible to shocks, and it can also be burned over 
fire without exploding, The aforesaid safety powder or djma- 
inite is exploded first, when under very close and resisting 
confinement, by means of a spark, or any mode of ignition 
used for firing ordinary gunpowder; second, without or dur- 
ing confinement, by means of a spécial fulminating cap, con- 
taining a strong charge of fulminate, which is adapted to the 
end of a fuse, and is strongly squeezed to the latter, for the 
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purpose of more effectually confining the charge, so as there- 
by to heighten the efïect of the détonation ; third, by means of 
an additional charge of ordinary gunpowder, the explosion of 
the latter will cause the dynamite to go oS, even when it is 
only partially confined. Prom the aforesaid it will be un- 
derstood that a strong fulminating cap, if adapted to the 
fuse by being squeezed thereon, will cause dynamite to ex- 
plode under ail conditions of confinement or non-confine- 
ment, and that an additional charge of gunpowder or analo- 
gous substance will cause dynamite to explode only when 
confined, or partially confined, and that any ordinary mo'de 
of ignition, as used for gunpowder, for instance, a fuse, will 
détermine the explosion of dynamite only under very close 
and resisting confinement. It is évident that the above 
described fulminating cap may be greatly varied in form, 
but the principle of its action lies in the sudden develop- 
ment of a very intense pressure or shock. In order to insure 
a perfect stability in the nitro-glycerine contained in the 
dynamite, the porous substance, before it is saturated with 
nitro-glycerine, is to be rendered alkaline by washing it with 
a solution of carbonate of soda, or lime-water, or analogous 
substance, in order to neutralize the acid and prevent any 
décomposition of nitro-glycerine from taking place. I would 
hère remark, that the above described safety powder or 
dynamite, being nitro-glycerine absorbed in porous non- 
explosive substances, possesses many distinct properties 
from, and very practical advantages over, liquid nitro-glycer- 
ijie, and its explosion, except under very close and resisting 
confinement, requires a spécial ignition, as described above." 
Theclaim is: "The mode herein set forth of manufacturing 
the safety powder or dynamite herein described, and also the 
modes of firing the same by spécial ignition, as herein set 
forth." This English patent was the precursor of the patent 
No. 78,317. The story of Dittmar, as told by liim, is this : 
Before the end of 1865, at Bomlitz, near Walsrode, in Han- 
over, he experimented in mixing nitro-glycerine with nitro- 
cellulose, which was sawdust or wood fiber treated with nitrie 
acid or nitrie and sulphuric acids, and in mixing nitro-glycer- 
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ine vith sawduat first treated with solutions of saltpetre and 
alkali. He conceived the idea that nitro-glycerine might be 
changed into a powder, so as to be a safe and efficient ex- 
plosive. In July, 1866, at Berlin, Théodore Winckler, one 
of the firm of Alfred Nobel & Co., a firm composed of Nobel, 
Winckler and Dr. Bandmann, employed him to ascertain 
the causes of the accidentai explosion of liquid nitro-glycer- 
ine packed in sawdust. He spoke to Winckler of his idea 
of changing liquid nitro-glycerine into a powder. He then 
supervised the érection of a nitro-glycerine factory for Nobel 
& Co,, at Krummel, in Lauenburg, and remained there as its 
gênerai superintendent until the fall of 1867. Noble returned 
to Krummel from the United States, in September, 1866. 

In August, 1866, Dittmar experimented successfully in 
mixing nitro-glycerine with lamp black. He also experimented 
with ground bricks, charcoal, cernent, and, lastly, infusorial 
earth, as absorbents for nitro-glycerine, oontinuing his expe- 
riments with sawdust and nitro-cellulose, and concluded that 
charcoal and infusorial earth were the best absorbents, the 
latter being préférable on account of its greater capacity of 
absorption. His attention was directed to infusorial earth as 
an absorbent because it was used at Nobel & Co.'s factory, 
in substitution for sawdust, to pack around the eans of 
liquid nitro-glycerine in boxes. He noticed that it was very 
porous, and readily absorbed the nitro-glycerine when the cans 
leaked. The particular experiments made by him with nitro- 
glycerine in combination with infusorial earth, as an absorb- 
ent, were made about the time Nobel returned, but whether 
before or immediately after he cannot remember. He did, 
however, make mixtures of nitro-glycerine with incombustible 
and inexplosive substances, as absorbents, long prier to the 
retum of Nobel from the United States. Dittmar says: 
"Alfred Nobel returned in about the beginning of September, 
1866. He came to the factory and had many conversations 
with me in respect of the mixtures of nitro-glycerine with 
absorbent substances. I had thèse conversations both with 
him and Mr. Winckler in his, Nobel's, présence. Nobel de- 
sired me to manufacture nitro-glycerine, and, for the purpose 
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of rendering it safe, to pour wood spirits or wood naptha into 
the nitro-glycerine, and this I did, making large quantities of 
this mixture. Nobel insisted that this was the only safe mix- 
ture, and claimed that nitro-glycerine, to be rendered safe, 
must be retained in its liquid condition. He would not listen 
to représentations I made to him that I was convincifd, and 
Buch conviction had been verified by long and careful experi- 
ment, that nitro-glycerine, absorbed by some solid substance, 
cleansed of ail impurities that would décompose it, would, in 
powder form, be a useful, efficient and safe explosive; and, 
when I told him of my expérimenta with sawdust, he lidiculed 
them and my projects as well, and insisted that I should 
refrain from making any such mixtures for the future, stating 
that it was ail nonsense, that nitro-glycerine must be retained 
in its liquid form, that the admixture with wood spirits was 
the only safe one, and that any admixture with or absorption 
of nitro-glycerine by a solid substance rendered it even more 
dangerous than if left in its natural, i. e., liquid condition." 
Dittmar continued his experiments, mixing nitro-glycerine 
with inexplosive incombustible substances, principally with 
infusorial earth. He did not explode them in any drill or 
rock holes, but fired them by means of a copper sheil or cap, 
with fuse attached, the shell being charged with a strong ful- 
minate and plaoed upon the mixture to be fired. The fuse 
exploding the fulminate, the jar caused thereby detonated the 
charge. Nobel often saw the compounds Dittmar was exper- 
imenting upon and the mixtures he was making, and Dittmar 
often, about the beginningof September, 1866, conversed with 
Nobel upon the subject of those experiments, the materials he 
was using, and the purpose he was seeking to attain. After 
Dittmar had perfected some of his first expérimental mixtures 
of charcoal and nitro-glycerine, Winckler tried them at the 
mines and reported favorably on them, and then for the first 
time Nobel evinced some interest in Dittmar's experiments. 
Dittmar buUt a furnace and experimented with infusorial 
earth in quantities, mixed with nitro-glycerine. Nobel pre- 
tended not to notice what Dittmar was making there, never 
came in to look at the furnace, was not pleased with anythin^ 
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that Dittmar made, and finally Dittmar refrained altogether 
from speaking to him on the subjeet. It thus became ueces- 
sary for Dittmar to employ chiefly the time of Nobel's absence 
from Krummel to make those expérimenta, and, when Nobel 
was there, Dittmar experimented when net under Nobel's 
serutiny. 

Towards the end of October, 1866, Dittmar made public 
tests of his mixtures of nitro-glycerine with infusorial earth, 
as an absorbent, before government officers, at the factory at 
Krummel, in the présence of Nobel, Winckler and Bandmann, 
which tests proved eminently successful, The ingrédients 
of Buch compounds were at that time known to Nobel, inas- 
mueh as Dittmar had revealed to him what they were. No- 
bel, after the successful issue of such tests, and while Ditt- 
mar was further experimenting with infusorial earth in com- 
bination with nitro-glycerine, mised some of the infusorial 
earth that had been tried and prepared by Dittmar, with 
nitro-glycerine, in a glass jar. The only original experiment 
ever made there by Nobel was that of painting sheets of com- 
mon paper with liquid nitro-glycerine, and then roUing them 
up in the form of a cartridge. Dittmar says : "I continued 
my expérimenta, covering almost every known absorbent 
substance, both explosive and inexplosive, both combustible 
and incombustible, with the view of discovering that sub- 
stance which, either naturally or under chemical treatment, 
would, without décomposition, absorb the largest quantity of 
nitro-glycerine without detracting from the explosive force 
thereof, and either assist or enhanee the force of explosion, 
while at the same time rendering the compound a safe and 
efficient powder, until the fall of 1867, when I left the employ- 
ment of Nobel & Go. From November, 1866, until I left 
their employment as aforesaid, I made large quantities of the 
compound, consisting of nitro-glycerine and infusorial earth, 
in the proportion of about 70 per cent, of nitro-glycerine to 
about 30 per cent, of infusorial earth, and thèse were sold 
during said period in open market. In the spring of 1867 
Nobel stated to me that be was going to take a pleasure trip 

y.l,no.5— 22 
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to England, Owing to the fact that I had made shipraents 
of nitro-glycerine to England, for Nobel's firm, I supposed 
that he waa going to England in relation to Buch shipment 
and for pleasure simply, and did not suspect any motive or 
design on his part to overreach me. I there fore oontinued 
in the employment of his firm, and prosecuted my researches 
and experiments in nitro-glycerine combinations. During the 
summer of 1867 Nobel returned from England. He stated 
to me that he had visited England, and frequently came to 
my house, and, while there, inspected the experiments that I 
in the meantime had made in respect to nitro-glycerine com- 
binations, and had many and extended conversations with me 
in respect thereto. I told him that the resuit of my expéri- 
menta since hia departure for England had demonstrated the 
advisability of preferring an explosive or combustible to an 
inert, inexplosive or incombustible substance as an absorbent, 
inasmuch as, as aforesaid, such inert matter detracted from 
the explosive force of the nitro-glycerine, while a combustible 
or explosive substance rather added to the force of the explo- 
sion, performing, at the same time, the identical functions 
in respect to réduction to powder form and saf ety in handling 
and transportation, and that sawdust, neutralized, so as to 
free it of ail qualities that would décompose the nitro-glycer- 
ine, would, in combination with the latter and saltpetre, add 
to its explosive force in lieu of detraoting from it, and could 
be fired without recourse to a strong fulminating cap, or would, 
in other words, be a eompound in itself explosive by common 
ignition." 

Dittmar leffNobel & Co.'s employment in the fall of 1867, 
and went to Berlin, to Capt. Schultze's factory, and became 
a partner in the business relating to the manufacture of 
explosive powder s. He says: "While with Schultze I per- 
fected that part of my invention relating to combinations of 
nitro-glycerine with combustible and explosive substances. 
* * • * I then applied for letters patent to the gov- 
ernment of Great Britian and Ireland, making applications 
for like letters, also, to the governments of Eussia and Prussia, 
respecti\ ely. The combination of nitro-glycerine with infu- 



ATLANTIC GIANT POWDBB 00. V. DITTMAB POWDBB 00. 339 

sorial earth having, by experiment, proved itself so much 
inferior to combinations with combustible and explosive sub- 
stances, as absorbents, I, in my applications for such letters 
patent, wholly discarded inert substances, such as said infu- 
sorial earth, chalk, brick-dust and the like, and made such 
applications for combinations with combustible and explosive 
substances only. It was upon the return of my application 
to the British government that I was first informed of the 
fact that Nobel, during bis sojourn in England, had applied 
for and obtained English letters for my invention aforesaid. 
The resuit of my application for an English patçnt was a 
provisional protection. » * * * The Prussian govern- 
ment refused to grant me letters patent, upon the application 
made by me as aforesaid, upon the ground that the mixture of 
nitro-glycerine and powder had been empioyed for blasting 
purposes." Dittmar allowed his Eussian application to fall, 
and did not perfect a patent in England for what was covered 
in England by such provisional protection. 

The English provisional protection consisted of a provis- 
ional spécification, filed by one Johnson, December 5, 1867, 
on a communication from Dittmar. It was as foUows: 
"Hitherto the employment of nitro-glycerine for blasting and 
similar purposes bas been attended with considérable danger, 
and the object of this invention is not only to render its 
employment safe, but to enable it to be transported and 
stored free from its présent attendant liability to explosion. 
In carrying out this invention the nitro-glycerine is mixed 
with a porous combustible substance, such, for example, as 
finely divided wood charcoal, which, by préférence, bas been 
previously saturated with a solution of saltpetre, or nitrate 
of soda, or mixtures of the same, and also with a solution of 
carbonate of soda, and subsequently dried, so as to expel the 
water empioyed for effecting such solution; or the nitro- 
glycerine may be mixed with what is knowa as nitro-cellulose, 
that is to say, with finely divided wood or other solid ligneous 
matter, which bas been treated with nitric and sulphuric acid 
in a manner similar to that empioyed for the production of 
gun cotton; or the nitro-glycerine may be mixed with saw- 
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dust, or finely divided solid ligneous matter, previously 
impregnated with a solution of nitrate of potasli, or nitrate 
of soda, or mixture of the same, and with an alkali, such as 
carbonate of soda, and subsequently dried, so as to expel the 
water employed for effecting the solution of the before-men- 
tioned salts; or, instead of employlng the substances prepared 
as herein befo e mentioned, in combination with nitro-glycer- 
ine individually, mixtures of the same may be employed, 
and, when such mixtures of any two or more of the before- 
mentioned substances are employed with nitro-glycerine, the 
proportions of the same may be varied according to the 
desired requirement of the blasting material. " 

Both the provisional and the fuU spécifications of Nobel's 
English patent were filled before Dittmar's English provisional 
spécification was filed. Nobel's full English spécification 
distinctly says that the article he produees is a powder. The 
English provisional spécification of Dittmar does not say that 
his article is a powder. No patent allowed to Dittmar, or 
printed publication of anything invented by him, is produced 
containing a description of "What is described in reissue No. 
5,Y99. The only question is as to whether Nobel, in.^te.-id 
of having liimself invented what is described in reissue No. 
5,799, derived knowledge of it from Dittmar, in the m.anner 
aud under the circumstances set up. 

It is stated by Dittmar that, because of Nobel's dissatisfac- 
tion with his experiments, he experimented during Nobel's 
absence, and refrained from speaking to Nobel on the subject 
of such experiments; and, although Dittmar states that Nobel 
knew what the ingrédients were of the compounds of nitro- 
glycérine and infusorial earth which Dittmar used in his pub- 
lic tests made in October, 1866, and that from November, 
1866, until thefall of 1867, Dittmar made large quantities of 
the compound of nitro-glycerine and infusorial earth, in the 
proportion of about 70 par cent, of nitro-glycerine to about 
30 per cent, of infusorial earth, it does not appear that thèse 
proportions were communicated by Dittmar to Nobel. There 
is nothing in Dittmar's story which goes to show that, after 
October, 1866, Nobel was not himself experimenting, wlthout 
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the knowledge of Dittraar, with mixtures of nitro-glycerine 
and absorbentg. Dittmar did not regard the compound he 
used in October, 1866, of nitro-glycerine and infusorial earth, 
as one of entire success, and as a compound showing a sub- 
stance which would, without décomposition, absorb the largest 
quantity of nitro-gl^oerine without detracting from its explo- 
sive force, because, after October, 1866, he continued his 
experiments until the fall of 1867, -with a view of discovering 
that substance. For some time before the fall of 1867 he 
seems to hâve confîned his attention to mixtures of nitro- 
glycérine with sawdust. There is nothing in the entire state- 
ment of Dittmar which goes to show that Nobel derived from 
Dittmar knowledge of what is describedin re-issue No. 5,799, 
or in patent No. 78,317, or that Dittmar made any invention 
that is described in his patent of January 18, 1870, before 
Nobel made the invention described in reissue No. 5,799. 

If it were the fact that what Dittmar now says as to his 
being the real inventer of the invention described in reissue 
No. 5,799, amounted to enough to warrant the déniai of the 
plaintiff's motion, it would be impossible to accept what he 
saj's as worthy of reliance, in View of the circumstances under 
which he says it now, after having been silent about it in 
former litigations, in one of which, the suit against Parker, he 
made an affidavit, the only purport of which was to show that 
reissue No. 5,799 was void for want of novelty. 

In regard to the contention that the plaintiff has, by its 
conduct towards Dittmar, deprived itself of the right to a pre- 
liminary injunction, it appears that the plaintif has been 
engaged in a séries of litigations, for several years, to estab- ■> 
lish that reissue No. 5,799 covers powders substantially the 
same as those involved in this motion ; that the plaintiff has 
done nothing to induce Dittmar to believe that a claim to the 
right on his part to make powders such as those involved in 
this motion was acquiesced in by the plaintiff; and that, on 
behalf of the plaintiff, Mr. Kix dénies the allégations of Ditt- 
mar as to his making such powders without objection from the 
plaintiff; and as to there being any understanding or agree- 
ment between Eix and Dittmar that Dittmar was the real 
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inventer of what was covered by reissue No. 5,799, or that 
powders such as those involved in this motion did not infringe 
said reissue, or that Dittmar should withhold the testimony 
which he now brings forward. 

There must be a preliminary injunction against Dittmar 
and the Dittmar Powder Manufacturing Company, as to pow- 
ders like the samplesNo, 1 and No; 2. The plaintiff does not 
make out a case for an injunction against any of the other 
défendants. It does not offer any proof as to any articles 
made according to the Dittmar patent, and, therefore, it is 
unnecessary to refer to that patent, and none of the défend- 
ants but Dittmar and the company are shown to hâve been 
connected withthe said samnlpH 



Dittmar v. Eix and another. 
{Circuit Court, 8. D. New York. March 13, 1860.) 

Patent— CoMPODND Made by Patented Pkocbss. — A patent eontaining 
two claims, the one for a certain process set forth, and the other for a. 
certain compound made by the process set forth, is not infringed by the 
-manufacture of a similar compound, not made by the patented process. 

Motion for preliminary injunction to restrain the infringe- 
ment of letters patent. 

Everett P. Wheeler and Clarence Lexow, for plaintifiF. 

George Gîfford and Gausten Browne, for défendants. 

Blatchfoed, J. This is a motion for a preliminary injunc- 
tion to restrain the infringement of letters patent granted to 
the plaintiff, January 18, 1870, for an "improvement in ex- 
plosive compounds. " The spécification states that the pat- 
entée has invented an explosive agent which he calls "Dualin, 
and which is to be used instead of other explosive agents, 
such as powder, gûn-cotton, nitro-glycerine, dynamite, etc." 
It proceeds : "Dualin is a yellowish brown powder, resem- 
bling in appearance Virginia smoking tobacco. It will, if 
lighted in the open air, burn without exploding ; but, if con- 
fined, it may be made to explode in the same manner as com- 
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mon powder. It is not sensitive to concussion, wîll not dé- 
compose by itself, nor cake or pack together, may be readily 
filled into cartridges, and it matters not wbether the place 
■where it is stored be warm or cold, dry or damp. Dualin bas 
from four to ten times the strength of common powder, anù 
is stronger than dynamite, an improvement on nitro-glycer- 
ine. Some of the advantages claimed for dualin over other 
«xplosive agents are — First, it may be stored, transported, 
manipulated and applied with less risk than common powder ; 
second, it may be used in cold weather without first requiring 
the warming process, which nitro-glycerine and dynamite 
require, and which frequently become inexplosive at a low 
liemperature ; third, its explosion does not develop any noxious 
gases; fourth, absolutely cheaper than either nitro-glycerine 
or dynamite, dualin is also relatively cheaper than common 
powder, for, possessing four to ten times the strength of the 
iatter, its use will proportionately reduce the labor and cost of 
mining and blasting opérations; Jifth, the effect of a dualin 
•explosion is to tear and rend the material exposed to its 
action, less than to pulverize it, as is the case with nitro-glyc- 
erine and dynamite, when applied to mining and blasting 
opérations in coal and rock; sixth, dualin does not necessitate 
the application of a cap containing fulminate, but may be 
■exploded by a fuse, like common powder; seventh, its entire 
want of sensitiveness to concussion rendors dualin a suitable 
material for the blasting charge of sbells. 

"Description of the process : Dualin consists of cellulose, 
nitro-cellulose, nitro-starch, nitro-mannite and nitro-glycerine, 
mixed in différent combinàtions, depending on the degree of 
strength which it is desired the powder should possess in 
adapting its use to various purposes. Cellulose is prepared by 
reducing wood of a soft texture (for instance, pine or poplar) 
"to small grains, resembling sawdust, and treating them with 
diluted acids, and then boiling them in a solution of soda. 
After having been thoroughly dried, by a quiok drying process, 
the cellulose is mixed with — No. 1. Nitre and nitro-glycerine. 
Or No. 2. Being first changed into nitro-cellusose, by being 
tfeated with nitric acid (4:8° B.) and sulphuric acid, (66* B.,) 
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it is then mixed -witli nitro-glycerine. No. 3. The dried cel- 
lulose is mixed with anhydrous glycérine, until the mass be- 
comes of the consistency of thick broth. This is gradually 
trea'ied to a bath composed of a mixture of sulphuric acid 
(66° B.) and nitric acid (48° B.) of eight to ten times its 
quantity, 'during which process the greatest care must be taken 
to stir the heated mixture and cool it. The stirring is con- 
tinued for at least half an hour, after which the mixture is 
placed in a water bath of ten times its quantity. The acid 
water being repeatedly drawn off and replaced by pure water 
the mixture is now placed in a bath of diluted soda iye. In 
this it is stirred from one to two hours, again washed in pure 
water, and then rendered anhydrous by means of hot water 
heating, and treating it with concentrated sulphuric acid and 
chloride of calcium. After having been rendered anhydrous, 
it is mixed with cellulose, prepared by process described under 
No. 1, 2 or 4, until a dry and not very greasy powder is 
obtained. The dust is sifted out, and this, if packed into 
cartridges, is serviceable. The powder remaining possesses 
the advantages above enumerated. No. 4. The cellulose is 
charred, finely pulverized, boiled in concentrated nitre Iye, 
and, after soda has been added, is rapidly dried, and mixed 
with nitro-glycerine or dualin, prepared by process No. 1, 2 
or 3. No. 6. The process of preparing nitro-starch, another 
ingrédient of dualin, is also new. It will prevent the forma- 
tion of lumps after the starch has been subjected to the acids, 
and also render the dried préparation less sensitive to 
dampness, a. Starch is thoroughly dried until it assumes a 
yellowish brown color. It is then finely pulverized and mixed 
with anhydrous glycérine. The mass is slowly placed in a 
mixture of nitric acid (48° B.) and sulphuric acid (66° B.) of 
ten times its quantity, during which process the greatest care 
must again be taken to stir the mixture and cool it. The 
stirring is continued for half an hour, when the mixture is 
placed in a water bath. The acid water being repeatedly 
drawn off and replaced by pure water, the mixture is now 
placed in a bath of soda Iye, then placed in another water 
bath, and finally rendered anhydrous by means of hot water 
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heating and treating it with concentrated sulphuric acid and 
chloride of calcium. It is now pressed through a fine sieve, 
and mixed with eitlier dried pulverized starch that- bas been 
treated with nitre lye, or it is mixed with cellulose prepared 
as above described, until a dry and not very greasy powder is 
obtained. b. After tbe starch has been dried it is mixed with 
pulverized cellulose, or with the dualin dust prepared by pro- 
cess No. 3. This mass is tlien placed in a mixture of nitrie 
acid (48° B.) and sulphuric acid, (66° B.,) and for the rest, 
treated as described by process No. 5. No. 6. In an entirely 
analogous manner, mannite is mixed with anhydrous glycér- 
ine and compounded with the other ingrédients of dualin. I 
do not claim nitro-glycerine, nor mixtures of nitro-glycerine 
with other explosive or non-explosive materials, as such hâve 
been made, but they do not possess the properties of my com- 
pound." 

There are two claims, as follows : "1. The process of man- 
ufacture or préparation of a oompound which I denominate 
' dualin,' of the ingrédients, in the proportions and for the 
purposes set forth. 2. Also the new compound, herein de- 
scribed, ealled dualin, made by the process herein set forth, 
or its chemieal équivalent." 

The powder alleged to infringe the patent is one which, by 
an analysis shown by che plaintiiï, contains, in 100 parts by 
weight, the foUowing substances, in the following proportions : 
Nitro-glycerine, 36.78 per cent.; nitre, 47.45 per cent.; cel- 
lulose, 13.50 per cent. ; volatile matter, moisture, 212" Fahr., 
2.27 per cent. It is claimed by the plaintiff that the nitre 
and the cellulose in such powder are the ingrédients specific- 
ally mentioned in the plaintiff's patent, under process No. 1 
therein, as to be mixed with nitro-glycerine, and that the 
resulting powder is a powder answering the description of 
said patent. The powder is one made and sold by the défend- 
ants as "Giant Powder No. 2." The défendants admit that 
they use, in making it, nitro-glycerine and nitre, the latter in 
the form of nitrate of potash or nitrate of soda, and a carbon 
or hydrocarbon, such as soft or hard coal, resin or wood fiber. 
They allège that the wood fiber is mostly common saw- 
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dusi, produced by sawing and dried; that they hâve never 
treated it with any acid or liquid, and hâve never boiled it in 
a solution of soda or any other solution; that, when dried, it 
is mixed with dry and pulverized nitre; and that that mix- 
ture is mixed with nitro-glycerine. It is contended, for the 
plaintiff, that the défendants' powder infringes his patent, 
because it is made aceording to process No. 1 therein. The 
ârst claim of the patent is for the process set forth. The 
second claim is for the compound made by the process set 
forth. The process is made essential in each claim. The 
process for preparing the cellulose is to treat the grains of 
wood or sawdust with diluted aoids and then boil them in a 
solution of soda. They are then dried and mixed with nitre 
and nitro-glycerine. The défendants do not treat the sawdust 
with any acid or boil it in any solution. The plaintiff con- 
tends that the treatment of the sawdust or wood fiber with 
the acids and the alkali is designed to rid it of impurities, and 
leave the carbon, as the explosive force of the mixture dépends 
on the purity of the carbon; and that the advantages of the 
compound are attained by the défendants, though in an in- 
ferior degree. But the difficulty is that the défendants use 
nothing in the place of the treatment by acids and an alkali, 
and the plaintiff has made such treatment essential, and does 
not say that it may be dispensed with. It is an essential part 
of the process, and is not used, nor is any chemical équiva- 
lent for it used. The compound is claimed only when made 
by the process set forth, and the process is claimed only as 
set forth. 

It is unnecessary to pass on any of the other numerous 
questions diseussed on the motion. The motion is denied 
because of non-infringement. 
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THE GUIDING STAR. 

{District Ckrwrt, D. Kmttteky. March 4, 1880.) 

ADMniAivrr— Action m liBM— Clam pob ah AbsattijT bt as Offickr.— 
In an action in rem a seaman cannot joiu a daim for wages witb one for 
an assault and battery by an offlcer of the veeseL 

In admiralty. Exceptions to libel for mnltifariouanesa. 

The libel claimed for the services of libellant as seaman 
npon a round trip from Madison, Indiana, to New Orléans, 
and alleged that the master shipped him under a oontract to 
serve as roustabout at one dollar per day, and also "to receive 
kind and humane treatment, and his board or rations during 
the trip, and to be brought baek to Madison." It further 
alleged that before the completion of the round trip, and near 
Casey ville, Ky,, the mate struck him, "by color of his authori- 
ty as such mate, several blows upon his head and neck, and 
kicked him in the sides; threw him against the front steps, 
and landed him against his will, at the coal mines near 
Caseyville, and the master of the boat permitted this to be 
done without protecting libellant or preventing any of thèse 
outrages." He claimed for Tvages, for rations, and for his 
fare back to his home, amounting in ail to $39.50, and also 
claimed $3,000 for the assault, by reason of which he alleged 
he had been crippled and made sick, and hia health had been 
greatly injured, and he had been incapacitated from doing 
work. 

Claimant excepted to the libel upon the ground that libel- 
lant had joined causes of action ex delicto and ex contractu, 
and because the steamer was not liable in rem for the beating 
complained of, and this coui-t had no jurisdiction to condemn 
and subjecfc it to the satisfaction of said alleged damages. 

I. H. Trabue and L. N, Dembitz, for libellant. 

Barr, Goodloe d; Humphrey, for claimant. 

Beown, J. The only question raised by the exceptions is, 
whether a seaman, in an action in rem, can join a claim for 
wages with a claim for an assault and battery by an officer of 
the vessel. Doubtless a court of admiralty may entertain 
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iurisdictîon in personam of suits for assaults, and I see no 
reasou to doubt that a seaman may join in an action for 
wages a claim against the Tessel for injuries received by 
such acts of négligence as the ship is liable for, in a pro- 
ceeding in rem; but, by General Admiralty Eule 16, "in ail 
suits for an assault or beating on the high seas, or elsewhere 
within the admiralty and maritime jurisdiction, the suit shall 
be in personam only." 

It seems to be the opinion of Mr. Benedict, however, (Bene- 
dict's Admiralty, § 309,) that this rule is confined to cassa 
technically for assault and battery as a mare tort, and that 
if the action be brought on a contract, as for not carrying a 
passenger safely, or without injury, or for not treating with 
kindness a passenger or seaman, an assault or beating being 
the gravamen of the breach, that the suit may be in rem 
against the vessel. No authorities, however, are cited to this 
proposition, and upon a careful examination I hâve been 
unable to find any which lends it support. It is true there 
are certain cases in rem in which the libellant may join any 
nimber of demands, and in cases in personam elaims ex 
delicto and ex contracta sucs not infrequently joined in the 
eame libel. Dunlap's Admiralty, 89. 

The question hère involved is discussed in but a single case, 
viz., Pratt \. Thomas, 1 Ware's Eep. 427, in which the 
leamed judge for the district of Maine considers the subject 
with his usual thoroughness, and cornes to a conclusion that 
a claim for damages for a personal wrong is an entirely 
indépendant claim, and perfectly unconnected with that for 
wages. This case is a much stronger one against a joinder 
than the one at the bar, as it was a libel in personam against 
the master. 

If it had been supposed that the court could entertain juris- 
diction in rem of a suit for an assault, it is incredible that 
précédents for such suits should not be found in the books, 
for cases of aggravated assaults upon seamen are of the com- 
monest occurrence. ' Upon the contrary, in ail reported cases 
of this kind the actions are in personam only. The Agincourt, 
1 Hagg. 271; T%e Lowther Castle, là. 384; The Enchantreas, 
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Id. 395 ; The Ruchers, 4 Eob. 73 ; Chamberlain t. Chandler, 3 
Mass. 242; Peterson t. Watson, Blatch. & How. 487; Thomas 
V. Gray, Id. 493 ; Treadwell v. Joseph, 1 Sumn. 390 ; WU- 
liams & Bruce's Adm. Pr. 61 ; Butler v. McLeeann, 1 Ware, 
219; Forbes v. Parsons, Crabbe, 283; Fuller v. Colby, 3 W.à 
M. 1; Andersen v. Ross, 2 Saw. 91. 

Doubtless a seamen is entitled to be cured of his wounds 
at the expense of the ship, and to his wages during his siok- 
ness ; and I know of no reason why libellant might not hâve 
ioined a claim of this kind with one for wages. 2 Pars, on 
Ship. 80-86; The Lillie Hopkins, 1 Wood, 170; The Bradish 
Johnson, Id. 301; The D. S. Cage, Id. 401; The Ben Flint, 1 
Biss. 667. His claim for damages, however, is rather for the 
pain and suffering endured than the expense of cure ; in other 
words, it is a claim for an assault and battery, and not for 
wages and médical attendance. 

An aot of congress making the damages occasioned by 
aasaults of officers upon seamen a lien upon the ship may be 
the only effectuai means of cheeking the brutality and inhu- 
manity so frequently seen on shipboard, but I am satisfied that 
the law at présent warrants no such method of procédure, 

The exceptions must therefore be sustained. 



The N. t. & Beookltn Ferry Co. v. The Steam-Tuo "Adbi- 

ATIO" AND THE IcB-BaRGB "PitCH." 

The Shaler & Hall Quarry Co. v. The Samb. 
{District Court, E. D. New York. March 10, 1880.) 

CoM,iBi03sr— Barge m Tow of Tug— Sohooneb BïatJOK by Bakob ahd 
Dbivkk into Fbbkt-Boat. 

In admiralty. 

Beébe, WjXcox d Hohhs, for libellants. 
C. Van Santvoord and Macklay é Madge, for tug and barge. 
Bekeihot, J. Thèse two actions were tried together. The 
first is brought to xeoover of the tug Adriatio and the ioe-barge 
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Fîtch the damages caused by a collision between the sohooner 
David Curry and the ierry-boat Nevada, in the East river, on 
the seventeenth of Deeember, 1877. The second is brought 
by the owners of the schooner David Curry, to recover of the 
same tug and barge the damages caused to thàt schooner by 
the same collision, as well as the damages caused to the 
schooner by a prior collision between the schooner and the 
ice-barge, that occurred immediately prior to the collision 
between the schooner and the ferry-bôat, and is claimed to 
hâve been the sole cause of such subséquent collision. 

The following are my conclusions upon the évidence : 

The ferry-boat Nevada was proeeeding down the East river 
above the Catharine terry-slip, on the Brooklyn shore, the tide 
being ebb. She was where she had the right to be, and was 
giving plenty of room for the vessels passing up the river to go 
by her in safety. While so proeeeding she was run in to on the 
starboard side by the schooner David Curry, and sustained seri- 
ons injuries. The cause of this collision between the ferry-boat 
and the sohooner was a sadden change of course on the part 
of the schooner which carried her into the ferry-boat. 

The sohooner was proeeeding up the East river, and in 
about the middle thereof. While so proeeeding she was run 
into on her port bow by the ice-barge Fitoh which was also 
proeeeding up the river, between the schooner and the New 
York shore, in tow of the tug Adriatic. The immédiate and 
necessary resuit of this collision between the ice-barge and 
the schooner was to knock the sohooner off her course so siid- 
denly that it was impossible for anything to be done either 
on the schooner or the ferry-boat to prevent the sohooner 
from running into the ferry-boat, as above stated. 

The cause of the collision between the ioe-barge and the 
schooner was a sheer on the part of the barge out of her 
proper course and into the coarse of the schooner. It was 
the duty of the ice-barge, under the circumstances, to keep 
away from the course of the schooner, and she oould hâve 
done so by the proper management of her helm. The 
schooner did nothing to cause the collision between her and 
the barge ; it was the duty of the sohooner to hold her course, 
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and this duty was performed up to the time when the îce-barge 
ran into her. 

No fanlt on the part of the tug Âdriatio contribated to the 
collision. 

From thèse conclusions it results that the owners of the 
ferry-boat are entitled to recover tbeir damages of the ice- 
barge Fitch. A decree will therefore be entered to that effect 
in the first ^entitled cause, with an order of référence to ascer- 
tain the amount. 

A similar decree will be entered in favor of the libellant in 
the second suit. 

In each of the suits the libel against the Adriatio will be 
dismissed with costs. 



EiiAOKWELii and another v. Bbaun and another» 

ÇDiêtrid Court, D. Maryland. January 16, 1880.) 

Removjll op Oatjsb— Aot March 3, 1875. — The words, "at the term at 
which said cause could be first tried," cont^iaed in tho act of March 3, 
1875, relating to the removal of causes, held to mean, " the flrst term at 
which the pleadings were in condition for trial ; that is to say, -when the 
Issues were made up." Oumee v. Gounty of Brunsieiefe, 1 Hughes, 270, 
followed. 

Bond, J. This is a motion to remand the cause removed from 
the circuit court of Baltimore city, under the aot of March 3, 
1875. We agrée with the counsel of complainant that the 
case, the legality of the removal of which we are now to 
détermine, is that case which is made by the amended bill 
and answer. This amended bill was filed January 26, 1876, 
and the amended answer was filed on February Oh, and the 
replication on the twenty-fourth of February, in the same 
year. The motion to remove was made March 27, 1879. 
Three years had elapsed since the cause was at issue ; noth- 
ing more had to be done to the cause. It was ready for 
hearing. It might hâve been heard on bill and answer at any 
term during the whole of three years, but the parties were 
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not ready. Thej desired testimony. Bat it is not the con- 
dition of the proof in a cause that détermines the right of 
removal, but the condition of the pleadings; whan the cause 
is at issue it can be tried. 

The absence in an equity suit of an outstanding commission 
does not settle the question whether or not the cause can be 
tried, any more than the absence of a witness in a suit at law 
would détermine whether it was triable or not. To discover 
that an equity cause is ready for trial it is not necessary to 
find that it was ever set for hearing. The cause must be 
triable before it can be set for hearing. How long before it 
was heard it might bave been heard dépends upon the dili- 
gence of counsel. 

The words of the statute, "at the term at which said cause 
could be first tried," it might be coutended, should be con- 
strued to mean either the term at which the issues were made 
up; or the term at which the judge was présent and had an 
opportunity to hear the case; or the term at which the en- 
gagements of counsel allowed them to attend; or the term at 
which ail the requisite witnesses could be procured or their 
dépositions taken; but it has been found that the only rea- 
sonable construction to be put upon thèse words of the statute 
is the first term at which the pleadings were in condition for 
trial ; that is to say, when the issues were made up. 

We think this cause could hâve been tried at the term when 
the replication was filed, February 24, 1876, and must adhère 
to the ruling in the case of Gurnee v. The Coimty of Brunswick, 
1 Hughes, 270, and will direct the case to be remanded. 
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Gausb r. City of Clabksvillb. 
(Circuit Court, E, D. Mièsouri. March 9, 18S0,, 

MCTîICrPAL CORPOKATIOK — VOID BoNDS— APPLICATION OF MONBT.— 

Wliere a city without power to make negotiable obligations sells itâ 
void bonds, and, receivlng the money theref or, appliea it to its legitiraate 
corporale uses, an action will lie to recoverthe money so received and 
applied. 

BAME — ASSIGNMBNT OF BoNDS— ACTION BT ASSIGNEE. — The right to re- 

cover money so received is transferred by the transfer of the bonds, and 
can be enforced by the last holder of such bonds as the assignée thereof . 
Wood V. Lcmisiana, (MS.) U. S. Circuit Court, B. D. Missouri, Septem- 
ber term, 1878, alBrmed. 

Same — VoiD BoKDs— Action by Holder. — Where a bond is made by a 
city for two considérations, as to one of which it has power to make a 
bond, but as to the other has none, such bond is whoUy void. The 
holder cannot recover on the bond as such. His remedy is an action 
for money had and received. 

Valid Bond Sdbhesdeued fob Void Bond— Action on Bubkenderbd 
Bond. — Where the holder of a valid bond présents it when due to the 
maker, and receivea in payment a renewal bond, which for any reason is 
void, then the old bond, though surrendered for cancellation, is not 
extinguished, but recovery may be had on it the same as if the new bond 
had not been given. 

City Ordinance— Issue of Bonds — ^Récital — Estoppel.— A city ordi-' 
nance, authorizing a subscription to stock of a road company and issue 
of bonds to pay same, recited that the authority prescribed by the law 
as a prerequisite of such subscription had been given by an élection lield 
for the purpose. In a suit upon such bonds, hdd, that the city was 
estopped by such récital to show that the voters at such élection were 
not duly sworn, and the élection therefore void. Principle of estoppel 
by récitals in bonds applies to récitals in an ordinance authorizing the 
issue of bonds. 

Flea in Abatbmbnt— Jurisdiction — Capacity to Bub. — Ail matters 
which go to challenge the jurisdiction of the court, or the capacity of 
the plaintifE to sue, should bepresented by plea in abatement, in advance 
of hearing on the merits, unless the want of jurisdiction is put in issue 
by some pleading. Evidence tending to show cause is irrelevant and 
wiU not be heard. 

Action upon 27 negotiable bonds of défendant, payable to 
bearer, of divers dates' alid amounts, and acquired by plaintiff 
after due. The amended pétition contained 27 spécial counts 
based on said several bonds, respectively, together with two 

v.l.no.6— 23 
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common counts for money had and received, etc. The bonds 
described in counts 1 to 11, inclusive, were therein alleged, 
and by the évidence were shown, to hâve been given for money 
borrowed by défendant from the original payées, for the 
purpose either of building or improving its wharves or streets, 
or of paying for a city cemetery, and to hâve been actually 
used for those purposes. 

Upon demurrer to like counts in the original pétition ail 
thèse bonds were held to be void, for want of an express grant 
of power in the charter of défendant to make bonds or bor- 
row money. 

The bonds described in counts 12 to 17, inclusive, were 
therein alleged to hâve been made either in direct pay- 
ment of subscriptions made by défendant to stock of cer- 
tain road companies, organized under the laws of Missouri 
to build gravel roads leading from the défendant city to o,her 
places in Missouri, by virtue of an act approved in 1857, 
(Sess. Acts Mo. 1857, p. 302,) or in renewal of other bonds 
originally so given in payment of such subscriptions. The 
évidence showed that the allégations as to ail of thèse bonds 
were true, with the exception of those described in counts 12 
and 13. As to thèse it appeared that while eight-tenths of 
their considération was the payment or renewal of bonds so 
given in payment of road subscriptions^ the remaining two- 
tenths was money borrowed from the holders of said bonds, 
and applied to the gênerai uses of défendant. 

As to the bond described in the fourteenth count, it also 
appeared that when due it was surrendered to défendant by 
its then holder in exchange for a new bond of like amount, 
and bearing a like rate of interest, but which was made on 
April 20, 1872, and had not been registered aecording to the 
law of Missouri passed March 30, 1872, which required ail 
bonds issued after its passage to be registered. Sess. Acts 
1872, p. 66, § 4. It also appeared that after the old bond had 
been surrendered it came again into possession of its holder 
at maturity, who transferred it to the plaintiflf, who, at the 
trial, produced it, together with the void renewal bond, and 
offered to surrender the latter to défendant. The bonds de- 
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scribed in counts 18 lo 27, inclusive, were àlleged and shown 
to hâve been made in payment of a subscription by défendant 
to the stock of a Company organized to build st gravai road 
îrom the ferry landing in Illinois, opposite to Clarksville, tô 
other points in Illinois, under a law of Missouri authorizing 
such subscription upon condition that the assent of the citi- 
zens was first obtained by an élection, Sess. Acts 18è6, p. 254. 
It was also alleged that such assent was in fact obtained at 
an élection held on October 2, 1866. 

Défendant pleaded as a spécial defence that this élection 
was not valid because the voters were not registered, but at 
the trial conceded that no registration law was in force at the 
time of the élection, and then claimed and attempted to prove 
that the élection was invalid because the voters were not 
sworn as required by section 6 of article 2 of the constitution 
of Missouri of 1865. • ' 

The évidence showed that the road company negotiated the 
bonds for value, before maturing, to sundry persons, by whom 
they were transferred to plaintiff ; also, that the subscription 
was authorized by an ordinance passed by defendant's city 
council in January, 1867, in the preamble of which was the 
foUowing reoita,l, to-wit : 

"Whereas, the législature of Missouri, by an act approved 
March 12, 1866, so amended thé charter of the city of Clarks- 
ville as to authorize the city council to take stock in roads 
leading to the city or to the ferry landing opposite to the city, in 
Illinois, by first obtaining the assent of two-thirds of the légal 
voters of the city thereto, and whereas, at an espeeial élection 
held for that purpose at the city haU on the second day of Octo- 
ber, 1866, the authority was so given ****** 
to subscribe the sum of $15,000 ; * * * Now, therefore, 
be it ordained, " etc., etc. 

It also appeared that the bonds were issued ïn payment oif 
the subscription only as the work on the road was finished. and 
that défendant received and voted the stock so subscribed, 
ànd still retaiued the same. Two of thèse bonds bore date 
April 1, 1872, two days after the passage of the act requir- 
ing registration of bonds, (Sess. Acts 1873, p. 56,) and 
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appeared never to hâve been registered as required by that 
act. At the trial, aud after the cause had been heard upon 
its merits, défendant, without haviug in any way pleaded any 
want of jurisdiction in the court or of competency of plaintiff 
to sue, offered to show that ail the bonds sued on were owned 
by résidents of Missouri, and had been transferred by them 
to plaintiff, a résident of Texas, without value, and merely to 
hâve him sue thereon in the United States court, and to 
avoid suing thereon in the state courts.. Plaintiff objected 
to such évidence as irrelevant, and the same was heard sub- 
ject to such objection, the court reserving its décision as to 
its relevancy till the final détermination of the case. 

Dryden é Dryden, of counsel for plaintiff, cited the foUow- 
ing authorities : 1 Peters, 450; Id. 498; 6 ïïow. 4; Id. 23 
and 30; 7 How. 198; 14 How. 505; 18 How. 76; 20 How. 
264; 3 Sawyer, 599; 57 Mo. 86; 14 Mo. 428; 28 Mo. 597; 
35 Mo. 461; 40 Mo. 67; Pomeroy on Eem. §§ 128-130; 
Gauss V. Clarksville, 8 Cent. L. J. 364; Dillon on Mun. 
Corp. § 730; 22 Mo. 266; 4 Dill. 208; 21 N. Y. 490; Mayor 
V. Ray, 19 Wall. 484; Wood v, Louisiana, (MS.) U. S. Cir- 
cuit Court, E. D. Mo.; 1 Daniel Nego. Inst. §§ 201, 204; 2 
Kent's Com. (side,) 467; Story on Bills, § 184; 14 Pick. 198; 
16 Ohio St. (N. S.) 133; 15 N. Y. 96; 1 Wall. 221, 222; 10 
Peters, 343; 2 W. & S. 236; 25 Ind. 31; 25 Ark. 350; 2 
Daniel Nego. Inst. § 1274; 43 Vt. 319; 73 Pa. St. 400; 8 
Cowen, 77; 2 Pars. N. & B. 205; 2 Bailey, 574; 19 Mo, 637; 
33 Mo. 583; 24 How. 287; 99 U. S. 86; 92 U. S. 484; 
Id. 494. 

Wagner, Dyer é Emmons, of counsel for défendant, cited the 
following authorities : 1 Kent's Com. 349 ; 2 Wagner's St. 
page 991, § 2, and page 1015, § 12; Myers' Supp. to Wag. 
St. page 304, § 12; Âud y.Burroivs, 1 Otto, 426; Ex parte 
McNiel, 13 Wall. 243 ; Pom. Eem. pp. 155, 677, 707; Thomp- 
son V. Raikoad, 6 Wall, 134 ; 1 Wagner's St., title, "Interest," 
§ 1; Southgate v. A. <& P. R. 61 Mo. 89; Story Prom. 
Notes, §§ 190, 191; Andrews v. Pond, 13 Pet. 65; Fowler v. 
Brantley, 14 Pet. 321 ; Parsons v. Jackson, 9 Otto, 441 ; Mer- 
cer County v. Hackett. 1 Wall. 83; Van Hastro v. Madison 
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County, Id. 291 ; Hackett v. Ottawa, 9 Otto, 86 ; Toum of Wey- 
auwega v.Ayl'mg, là. 112; Superoisors v.Galbraith, Id. 214; 
Brooklyn v. Ins. Co. Id. 362 ; Orteans y. Platt, Id. 677. 

Treat, J. Most of the légal propositions involved in this 
case were heretofore deeided on the demurrers to some of the 
counts. 8 Am. Law Eeg. 497. 

In the case of Wood v. T]ie City of Louisîana, recognized as 
correct by Judge Dillon in his opinion on said demurrers, it 
was held that although a municipality issued bonds whîch it 
had no authority to issue, and no recovery could be had on the 
bonds as such, yet if the money derived therefrom was re- 
ceived for an authorized purpose and applied to that purpose, 
an action would lie as for money had and received, and that 
the honafide holder of said bonds could recover as assignée 
of the original demand. 

This doctrine receives some support from the views ex- 
pressed in the case of Litile Rock v. National Bank, 98 U. S. 
Eep. 308, and Shirkv. Pulaski County, 4 Dill. 209. 

Accepting the doctrines thus stated, it was for the plaintiff 
to prove what amount the city actually received for wharf and 
for street improvement bonds, respectively. The évidence 
shows^that thèse bonds sold at par, and that the proceeds 
thereof were paid into the city treasury, and expended for the 
spécifie purposes designated. There were ordinances of the 
city authorizing said improvements, and making the needed 
appropriations therefor, aU of which were lawful, and the 
money raised therefor by the sale of said bonds faithfully 
applied. Hence, under the rulings heretofore made in this 
case, the plaintiff is entitled to recover the amounts so actu- 
ally loaned, with unpaid interest due from date of demand, 
at the rate ôf 6 per cent. 

The city bought a cemetary lot, to pay for which it bor- 
rowed $1,500, and issued a bond for $1,650. As there was 
no power to issue a bond therefor, the recovery can bs only 
for $1,500, with unpaid interest, at the rate of 6 per cent. 

The foregoing items cover ail the counts, from the first to 
the eleventh, inclusive, on which, as held, there can Le no 
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recovery; but that the plaintiff would be remitted to hia 
count for money had and received. 

The demanda embraced in counts from 12 to 17, incluflive, 
are on bonds issued in payment for subscriptiofl to gravel 
roads, held by Judge Dillon to be a lawful exercise of munic- 
ipal authority, from which view I dissented. As his ruling 
must prevail, the only question open under this head is as to 
two of said bonds, whicb the évidence shows were issued on 
renewal, not for part payment of said subscription alone, but 
for an additional sum also, then borrowed for gênerai uses of 
the city. It bas been contended that said bonds, tbough 
invalid, pro tanto, as to the amount in excess of what pertained 
to said subscription, should be held valid as to the amount 
included therein for which the city had authority to issue 
negotiable securities. If this were so, a suit on a specialty 
would necessarily require an examination into the various 
items of the considération therefor, and thus, instead of 
proceeding as on a specialty, with the légal presumption 
arising therefrom, cause the single demand under one légal 
head to be split into an indefinite number of demands under 
various heads. 

As to those two bonds of this laat named séries, therefore, 
the recovery must be had under the count for money had and 
received; while on the other bonds the recovery will be had 
as on specialties, according, to their ténor. The counts from 
18 to 27, inclusive, are also on subscription bonds. To thèse 
bonds it is objected that the required assent of the voters 
was not obtained, because, though numerically the needed 
vote was given, yet the voters were not registered, nor did 
they take the oath prescribed by the state constitution of 
1865. It was conceded, but if not, such is the fa-ct, that the 
registration clause alluded to was not then in force. No 
doubt the prerequisite of the oath for qualification to vote 
was then in opération. Whether such oath was duly admin- 
istered or not to each voter is doubtful, in the light of the 
testimony ; and if not administered to ail, how many voters 
failed to take it is still more uncertain. It seems that the 
vote was nearly unanimoua in favor of the proposition; so 
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that, if the inquiry were to extend to each vote, it might 
appear that the reqnired number of qualified votera did assent 
to the subscriptîon. 

The ascertaiament of the précise facts in this regard is 
eonsidered unimportant, inasmttch as the ordinanoe under wbich 
thèse bonds were issued recites that the needed élection was 
duly bad, etc. If a récital on the face of the bonds estops 
the municipality, as held in ail similar cases on municipal 
bonds, the same i^e should obtain when the récital is in the 
citj ordinance; for the reason of the ruleisthe same in both 
instances. 

Two of said bonds are dated after the registry act of the 
state was in force, and therefore are not valid, as bonds, on 
their face. An effort was made to show, by the évidence, 
that they were delivered before, and post-dated ; but the court 
finds otherwise. Hence, the reoovery on those two bonds 
mnst be as for money had and reccived. As to the fourteenth 
connt the facts are, substantially, that the original bond was 
lawfully issued, and that the holderof said bond agreed to sur- 
render the same and accept a renewal bond therefor. Said 
original bond was retumed to the city, and what purported to 
be a renewal bond was issued in lieu thereof, but the latter 
bond was void, because the city failed to comply with the 
requirements of the then existing law. Hence, the original 
bond, being unsatisfied, remains a valid bond, on which a 
right of action ean be maintained, such original bond being 
produced by plaintiff as the holder thereof. 

There is a grave question of jurisdiction presented, relating 
to the plaintiff's interest in this suit. It seems that the bonds 
sued on, and the rights resulting from the assignment thereof, 
were transferred to the plaintiff, a citizen of Texas, for the 
purpose of having him sue thereon in a United States court — 
évidence concerning which was received, subject to the ruling 
of the court as to its admissibility under the issues. By the 
practice act of Missouri, as uniformly ruled, the holder of 
negotiable paper, to whom the same is transferred merelyfor 
the purpose of collection, can maintain an action thereon in 
his own name. But it is urged that if such transfer, or the 
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assignment of a demand, negotiable or non-negotîable, is for 
the pujpose of having the same adjadicated in a United Statea 
court, there is a fraud on the jurisdiction of the latter court, 
Such a. question should bave been presented by a plea in 
abatement. This case furnishes an apt illustration. The 
time of counsel and court has been occupied for a long period 
on the merits of thia controversy, when, if a plea in abate- 
ment had been interposed, a f ew hours might hâve sufficed for 
its détermination. If the court, through issues made by pleas 
in abatement, or in bar, had ascertained that no jurisdiction 
exists, its judgment would be dismissed without pasaing on 
the merits. There are, however, no issues in this case under 
■which évidence of the kind, to defeat the jurisdiction, can be 
received. There is no time ai command to analyze the varied 
learning on the subject, and the deeided cases to which the 
learned counsel hâve referred. A few are referred to in a 
note to this opinion. If practicable, a spécial finding -would 
bave been made as to each count ; but this opinion will clearly 
show the conclusions reaohed and the grounds on which the 
décision rests. 

Nwm.—Conrad v. The Atlantic Ins. Go. 1 Pet, 450; VeWolf v. Babnnd, 
1 Pet. 476 ; 8i?ns v. Hundley, 6 How. 1 ; Bailey v. Dozier, 6 How. 1 j Smith 
V. Effrnschen, 7 How. 198. This covers the whole grouad on the juris- 
dictional question. 

Sheppard v. Graves, 14 How. 505 ; Jotiea v, League, 18 How. 76. Thèse 
cases discuss the question at great length, both as to pleadingsand colora 
ble assigmnents. 

Dred Scott v.Sandford, 19 How. 393. This case seems to hâve held, though 
by a dlvided court, that, whether the want of jurisdiction appeared through 
a plea in abatement or in bar, the judgment of the court raust be a dismissal, 
and not a judgment on the merits. In tlie case on trial there is no plea, 
either in abatament or in bar, under which the question can arise ; or, in 
otlier words, there is no issue in which any évidence on the jurisdictional 
point could be admitted. Subsequently there was the case of Spencer v. 
Lapdey, 20 How. 264, in which no référence was made to the Dred Scott 
case, but in which It was held that pleas in abatement and in bar, at the 
same time, were irregular. 

Thompson v. Bailroad Oompanies, 6 Wall. 134, does not establish a difler- 
ent rule. That states proceedings in a court of equity — an old and 
familiar rule — and refers to the Ohio statute as to actions at law In 
Missouri the real party in interest, or a trustée of an expreaa k.-ust, 
may sue. 
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Stbwakt w. The Chesapeakb and Ohio Canal Co. and others. 

(Circuit Court, D. Maryland. March 5, 1880.) 

SxriT ITT Equrrr — Suit PENDiNa In State Coukt — Différent Grounds 
B-OB Relief, — A bill flled in behalf of the holder of certain corporation 
bonds secured by a trust mortgage, alleging the refusai of tlie trustées to 
proceed under the mortgage according to its provisions, and a misappro- 
priation by the défendant of the tolls and revenues mortgaged, vcill not 
be disraissed bocauso a bill, to which such trustées were made parties, 
had beon previously filed in the state court to détermine the priorities of 
the varions lien creditors of the défendant corporation. 

Same — Parties — Non-uesideut Trustée. — A non -résident trustée is not 
a necessary party to such suit, where four ont of flve of such mort- 
gage trustées hâve been served with prooess and hâve duly answered. 

Same— Same — State of Maryland. — Tlie State of Maryland is not a nec- 
essary party to such suit, although it owned four-flfths of the wliole 
capital stoclc of the défendant corporation, and held a prior mortgage 
upon ail the property of such corporation, including its tolls and rev- 
enues, when, by a subséquent act of the législature of that state, the 
corporation had been dulyauthorized to mortgage its tolls and revenues 
to secure another loan and issue the bonds in suit for the same, and when 
it had been further enacted that the riglits and liens of the state upon 
the tolls and revenues of the défendant should be " waived, deferred and 
postponed" in favor of the bonds so issued, so as to make sucli bonds, 
and the interest accruing thereon , pref erred and absolute liens on the 
revenues of the défendant Company, until such bonds, with the interest 
tliereon, should be paid. 

Peb Cueiam. This suit is brougiit by Daniel K. Stewart, 
an alien, as a holder of the bonds issued by the défendant 
Company, in his own right, and for the beriefit of such others- 
in like interest as may come in and support the suit. The 
facts alleged and admitted, which are necessary to detei'mine 
the questions now submitted, are briefly thèse : The state of 
Maryland, desiring that a canal should be built from tidewatér 
to Cumbérland, in that state, chartered the défendant corpora- 
tion and became a stoekholder in it to the extent of 50,000 
shares, each of the value at par of $100. This was about. 
five-eighths of the -whole capital stock. From time to time, 
the corporation being unable to complète the canal with the 
money received from the subscriptions td its stock, the state 
loaned to it further sums of money, to secure the repaymei t 
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of wilich it took mortgages from the défendant Company 
upon ail its property, including its tolls and revenues. The 
assistance thus had from the state's liberality proved insuf- 
ôcieut to complète the canal to Camberland, and the state, 
being unwilling to assist the corporation further by direct 
contributions of money, passed the act of 1844, chapter 281, 
by which the défendant was authorized to mortgage its tolls 
and revenues to secure another loan from the public gener- 
ally, for which it was to issue its bonds in an amount not to 
exceed the sum of $1,700,000, which was to be used to com- 
plète the canal to Cumberland. And by that statute it was 
enacted that the rights and liens of the state upon the 
revenues of the défendant should be "waived, deferred and 
postponed" in favor of the bonds issued under the act of 1844, 
chapter 281, so as to make such bonds and the interest 
aecruing thereon preferred and absolute liens on the revenues 
of the défendant Company until such bonds, with the inter- 
est thereon, should be fully paid. And the state further 
authorized the company, by the act referred to, to exécute 
any deed,mortgage, or other instrument of writing deemed 
necessary or expédient to give the fullest effect to the provis- 
ions of the act. Authorized by this act, the défendant com- 
pany issued the bonds mentioned therein and now in suit, 
and executed a mortgage upon its revenues and tolls arising 
from the entire and every part of the canal, to William W. 
Corcoran, of the District of Columbia, and four others, who 
having since died, four other citizens of the state of Mary- 
land hâve been substituted in their places. By said mort- 
gage, in certain contingencies, which the complainant allèges 
hâve arisen, the said trustées were to enter and receive 
possession of the canal, and coUect the tolls and revenues 
thereof, and apply them as in said mortgage directed, 

The complainant is a holder of the bonds, which, by the 
act last above referred to, are made preferred and absolute 
liens on the tolls and revenues of the défendant company, 
which are due and unpaid. The bill allégea that the com- 
plainant bas applied to the trustées named in the mortgage 
above mentioned to proceed under it, and take possession of the 
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tolls and revenues of the défendant, according to its provis- 
ions, and that they hâve refused so to do. It allèges, Hke- 
wise, misconduct on the part of the défendant, and misappro- 
priation of its tolls and revenues; with which charges, at 
présent, whether true or false, we hâve nothing to do. 

The answer of the défendant, together with other defences 
with which we are not now concerned, sets up that there îs 
a suit now pending between the commonwealth of Virginia 
and the défendant and others, in the circuit court of Balti- 
more city, embracing the same subject-matter between the 
same parties, and files as an exhibit the record of that case. 

The mortgagee, Corcoran, by reason of bis résidence in the 
District of Columbia, is not made a party to this suit. His 
four eo-trustees under the mortgage hâve been served with 
process, and hâve answered the bill. Under the fifty-second 
rule in equity, prescribed by the suprême court, the parties 
to this cause — ^the facts being as above stated — hâve, by stip- 
ulation of counsel, submitted three questions to the court, 
which are jurisdictional in their cbaracter, the first being : 
Is the state of Maryland an indispensable party to this suit ? 
the second — Is not William W. Corcoran, one of the trustées, 
an indispensable party ? and the third — Ought not the court 
to dismiss the bill altogether, and refer the parties to the 
state court, where a suit is alleged to be pending in which 
the complainant is a défendant, and where, as is claimed, 
he could hâve ail his rights in this matter properly adjudi- 
cated ? 

We will consider thèse questions in the reverse order to 
that in which they hâve been presented. 

Upon an examination of the record of the case in the state 
court we find that there was a bill filed in 1867 to détermine 
merely the priorities of the varions lien creditors who held 
the obligations of the défendant company. That bill certainly 
asked for a receiver of the rents, tolls and revenues of the 
défendant, but it clearly appears that what was intended by 
that action was to place in the hands of the receiver sucli 
surplus tolls and revenues only after they had been coUected 
by the company, to be by him distributed to the parties after 
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the court had determined their respective priorities. Thèse 
priorities were ascertained. The real object of that suit was 
accomplished, and nothing further has been done in it. It 
would be impossible for the présent complainant, though 
thi'ough the trustées of the mortgage he was a party to that 
bill, to get the relief there whieh he seeks hère. That bill 
allèges no such grounds for relief as are stated in the bill 
before us. Hère is alleged fraud, misappropriation of the 
reeeipts of the défendant company, and gross misconduct of 
its oiËcers. It would be impossible in the suit in the state 
court, unless the whole scope and purpose of it were changed, 
to give the complainant in this cause his remedy there. He 
could not file a cross-bill, for in that cause, though concluded 
by the appearance of Jiis trustées, nothing was to be deter- 
mined but the priority of his lien. He could not ask leave to 
amend the bill so as to include the subject-matter of the bill 
hère filed, because he is not a party complainant there ; and 
it appears further in this suit that ail the alleged wrongs the 
complainant eeeks to hâve redressed in this action occurred 
long after the détermination of the questions involved in the 
suit in the state court, and, since further proceedings in it 
hâve been neglected or abandoned, the complainant, in om 
view, is entitled to hâve his rights adjudicated hère. We hâve 
no power to send him to another tribunal, because at a former 
time, and to détermine other rights than those claimed hère, 
he sought the jurisdiction of that forum. 

The question next submitted to us is whether we can pro- 
ceed in this cause without the présence of William W Cor- 
coran, who is one of the trustées in the mortgage which the 
complainant is seeking to enforce. Corcoran cannot be made 
a party by reason of his résidence in the District of Colum- 
bia. Four out of five of the trustées named in this mortgage 
are présent in court. Théy hâve been brought hère by the 
process of the court, and hâve answered. Whether or not 
Corcoran is an indispensable or even a necessary party to the 
bill dépends upon one fact. If the court can détermine, by 
its decree, the rights of thèse cestui que trusts under the mort- 
gage without deciding what the rights of the trustée CorcoraD 
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ère, then tbe court is at liberty to proceed. But Corcoran bas 
no interest. He is a mère trustée for the purpose of doing 
a dufjr upon a certain contingency. He holds a public trust. 
He bas no title to anytbing. He bas no légal estàte in any 
property. His daim for compensation, even in tbe event of 
his being called upon to exercise tbe trust reposed in bim, is 
a matter not fixed by law, but is altogetber witbin tbe discré- 
tion of a court of equity. Tbe cestui que trusta are abundantly 
represented in tbis action by a majority of tbeir trustées. If 
but one of tbem were in court we sbould consider tbat tbeir 
interests were sufficiently protected against any possible barm 
from an adverse decree. 

Tbe next question submitted is wbetber tbe state of Mary- 
land ougbt not to be made a party. Tbe défendant allèges 
that tbe state is an indispensable party. We bave seen, by 
tbe récital of tbe act of tbe assembly of Maryland, (Statutes 
1844, c. 281,) tbat tbe state bad a mortgage on ail tbe prop- 
erty of the défendant company, togetber witb its toUs and 
revenues, By tbat act tbe state autborized'tbe défendant to 
borrow more money upon tbe pledge of its tolls and revenues, 
and declared tbat tbo défendant migbt pledge tbe same, and 
make the debt so incurred a preferred and absolute lien on 
such tolls and revenues until the same was pàid. 

This is a suit against tbe défendant company to enforcé the 
pledge which tbe state authorized it tô make, and whicb it 
did make, witb the complainanl. It must appear to ev'ery'one 
who considers tne circumstances under which tbe waiver of 
the state lien was made, and thèse bonds issued, thât ho ohe 
would bave taken tbem if it bad been understood tbat in 
order to enforce the lien there was a necessity to do what it 
was impossible to do, namely, make the state a party to the 
proceedings. Maryland waived its lien. She agreed with 
tbe défendant company, not witb the bondholders, tbat it 
might make such bargain as it could with the bondholders, 
and that neither she nor her lien sbould stand in tbe way of 
enforcement of the contract against the canal company. 
Under tbis authority and agreement — which was by public 
statute — the défendant contracted with tbe bondholders. It 
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pledged the revenues and toUs upon which the state had there- 
tofore a prior lien as between the canal, its stockholders and 
itself, This suit is to compel the défendant company to fui- 
fil the obligation it then entered into. It would be a grosa 
déception on the part of the state to plead that while she 
waived her lien she never intended to hare the mortgage of 
the toUs enforced, The state does not set up this defence, 
but the défendant company seeks to shield itself behind it. 
In our judgment, the state of Maryland, when it authorized 
the défendant to deal with the publie under the act of 1844, 
chapter 281, and to borrow money by the pledge of its 
toUs and revenues, waiving its lien, said that to the extent of 
the loan the state had no interest in the property of défend- 
ant. AU the state'a prior dealings with the défendant were 
not to be considered. AU the rights were waived, sovereignty 
and ail, and were subordinated to the contract of the pur- 
chasers of thèse bonds with the défendant company. 

The purchasers of the bonds dealt with the canal company, 
the now défendant, and it ought not to be aUowed to set up 
any interest of the state to defeat the enforcement ol its 
contract. AU questions of the distribution of the surplus 
revenues of the canal company hâve been conclusively de- 
termined by the state court in the action above alluded to, in 
whieh the state was a party. The bonds which complainant 
holds are an undisputed first mortgage debt, having priority 
over every claim of the state, which lien and priority hâve 
been determined by the state courts. If the state bas any 
interest whatever which it thinks is not hère properly defended 
by the défendant, whom she authorized to deal in her behalf 
with thèse bondholders, she is at liberty to come hère and in 
this court protect her rights. But the défendant is not to be 
aUowed, after making a contract which was authorized by the 
state, to set up by way of defence against its enforcement 
that the state is not made a party, and cannot be without 
the state's consent, and thus defeat the contract. This 
complainant did not deal with the state. He dealt with the 
défendant company. It is against it thèse complainants seek 
to enforce their elaim, and the défendant, having made a 
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contract of îts own by the authority of the state, has no right 
to set up the state's supposed interest to defeat au action to 
enforce it. 

No relief sought by the bill woxild, by any decree we are 
asked to pass, oonchide any rights of the state of Maryland. 
We are of opinion that thèse obieotious to the oomplainant's 
biU must be overruled. 



Uasoabet Bttoeha.n, by her next friend, ete., v. The Pau* 
BADx Lamd Gohfanï and others. 

{OireuM Court, D. New Jertey. March 16, 1880.) 

Remotai. op Cause— Nbckssàbt Pabtibs to Pétition— Act of Maboh 
3, 1875. — Where the removal of a cause is prayed for under the act of 
Alarch 3, 1875, upon the ground that "the controversj In the suit U 
between citizens of différent states," it is necessary that ail the parties, 
plaintifC or défendant, should join in the pétition for removal. 

Saïib— Suit sr a Makribd Woman— Next Pribnd— In a suit by a 
married woman, her next friend bas no interest in any controversy in- 
Tolved in the suit, within the meaning of the act of Marcli 3, 1876. 

Motion by plaintiff to remand. 

Nixon, J. The motion is to remand this suit to the court 
of chancery of New Jersey, in which proceedings hâve been 
taken to remove it into this court under the act of March 8, 
1875. 

The bill of complaînt was filed in that courf by Margaret 
Euckman, a citizen of the state of New York, wife of Elisha 
Ruckman, by her next friend, Samuel M. Hopping, a citizen 
of the state of New Jersey, for the foreclosure of a certain 
indenture of mortgage to secure the sum of $272,286.75, 
executed by one John L. Bronnell and wife to the défendant 
Elisha Euckman, on Tarions tracts of land in the eounty of 
Bergen, and state of New Jersey, and alleged to hâve been 
assigned by the said Elisha to his wife, the complainant, 
through oné Bichard L. Bimonson. 

Elisha Buckman, living apart from his wife, was aiso a eit< 
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izen of the state of New York, and vas made a party to the 
Buit, that he might be decreed to deliver over to the com- 
plainant the custody and possession of the mortgage and bond 
and assignments, which, it was alleged, he had unlawfully 
retained after his transfer of the samp to the complainant, 
The bill contained the prayer that if the said complainant 
should f ail to get the possession of the bond , mortgage and 
assignments, the said bond and mortgage might be foreclosed 
without Buch possession, and proof made of the amount due 
thereon. The other défendants were made parties, either 
because they had become purchasers of some portion of the 
mortgaged premises, subject to the lien of the mortgage, or 
because they were the judgment creditors of Elisha Ruckman, 
and had attached bis right and interest in the mortgage by 
proceedings in foreign attachment, by virtue of which they 
claimed to bave a lien upon the mortgage debt. 

The pétition foi- the removal of the cause into this court 
was filed by the défendant Elisha Euckman under the sec- 
ond section of the act of congress of Mareh 3, 1875, which 
provides "that any suit of a civil nature, at law or in 
equity, now pending or hereafter brought in any state court, 
where the matter in dispute exceeds, exclusive of costs, the 
Bum or value of $500, * * * • in which there shall be 
a controversy between citizens of différent states, * • * 
• either party may remove said suit into the circuit court of 
the United States for the proper district. And when, in any 
Buit mentioned in this section, there shall be a controversy 
which is wholly between citizens of différent states, and which 
can be fully determined as between them, then either one or 
more of the plaintiffs or défendants, actually interested in 
such controversy, may remove said suit into the eiicuit 
court," etc. 

It will be observed that there are two clauses to this sec- 
tion, the first having referenc.e to a suit in Tyhich there is a 
controversy between citizens of, différent states, and the 
second to a suit in which there is a controversy which la 
wholly between citizens of différent states, and whioh can 
be fully determined as between them. A suit of the first 
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character is only removable when either party — I. «., ail of 
thé plaintiffs or ail of the défendants — join in the pétition 
for removal. National Union Bank of Dover v. Dodge, 25 Int. 
Eev. Eec. 304i But a suit of the second charactet may be 
removed by one or mor« of the plaintiffs or défendants actu- 
ally interested in such oontroversy. If the présent cause ia 
removable by thèse proeeedings, it must be under the laat 
clause of the section, as only one of the défendants has ûled 
the pétition. 

We bave, then, to consider thèse two questions : (1) Does 
the suit embrace a controversy which is wholly between citi- 
zens of différent states, and which ean be fully determined as 
between them? (2) Has the défendant Buckman an actual 
interest in such controversy ? If both are answered in the 
aâirmative the removal is within the law, otherwise the cause 
must be remanded. 

' It is concède d that a suit may include more than one 
controvetsy There may be several. Many différent subjects 
of controversy are often involved in a suit, in some of 
which one or more of the défendants are actuaUy interested, 
and the other défendants are not. 

In Taylor v. Rockefeller, 18 Am. Law Reg. 307, Mr. Justice 
Strong, in interpreting this clause of the third section of the 
act, says: "The right of removal is given where any one of 
thèse controversies is wholly between citizens of différent 
states, and can be fully determined, as between them, though 
there may be other défendants actually interested In other 
controversies embraced in the suit. The clause 'a contro- 
versy which can be fully determined as between them,' rcad 
ia connection with the other words, 'actually interested in 
sneh controversy,' implies that there may be other parties to 
the suit, and even necessary parties, who are not entitled to 
remove it. Such other parties must be indispensable to a 
détermination of that controversy, which is wholly between 
the citizens of différent states, or their being parties tO the 
actioh is no obstacle to the remoyal of the case into the cir- 
cuit court." 

v.l.no.6 — 24 
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In determînîng the question of the jurîsdîotionof this ooart 
in the case we mnst look at thé pétition for removal, and the 
bill and answer filed, and ascertain whether such a oontro» 
versy is foiind as the act of oongress prescribes. 

None such ia suggested in the pétition. The removal is 
prayed for beoanse the controversy in the suit is between citi- 
zens of différent states. But that is one of the grounds of 
removal stated in the firat clause of the section, in which the 
united action of ail the défendants or aU the plaintiffs is 
neeessary to make the pétition operative. 

I might rest the décision of the motion upon this, aud 
remand the cause, (Gold Wathing é Water Co. v. Keyes, 6 
Otto, 201,) but as it was not adverted to in the argument, and 
another question was fuUy discussed, it will not be improper 
for me to give it some attention. 

It -ffill be observed that Margaret Euckman, being a feme 
eovert, bas filed her bUl of «omplaint, by her next friend, 
Samuel M. Hopping, who is a citizen of the state' of New 
Jersey. It was insisted, on the hearing, that he thus beoame 
a neeessary party to the suit, and as the petitioner foi the 
removal was a citizen of New York, and the said Hopping a 
citizen of New Jersey, a oontroversy existed between oitizens 
of différent states. 

It was in accordance with the long established principles 
of equity practice for the complainant. a feme eovert, to flle 
the bill by her next friend. It may be doubted, however, in 
view of the législation of New Jersey in regard to married 
women, whether such a course was neeessary. The eleventh 
section of the married women's act, (Eev. St. of N. J. 638,) 
provides that a married woman may maintain an action in 
her own name for the recovery of money, and ail property, 
real or personal, which by that act was declared to be her 
eeparate property. 

But, whether a neeessary party or not, the next friend thus 
introduced bas no possible interest in any controversy involved 
in the suit. No decree could be made for him, whereby he 
wonld be personally benefited, or against him, exoept for 
oosts, if the real complainant failed to establish her daim to 
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the property. ra ascertamliig tne acmal parties (o tbe con- 
trorersjr we must look at the substance and not at the mère 
f orm. The bill was filed by Mrs. Bnckman for the foreclosure 
of a mortgage, and in the suit there was involved a contro- 
versy with her husband as to the rights of ownership and 
possession of the original papers evidencing the existence of 
the mortgage. The petitioner was, doubtless, aetually inter- 
ested in that question, and so was the complainant. It was 
the principal controversy in the suit. The husband and wife 
were the real parties to it, and both are citizens and résidents 
of the state of New York, 

But, besidea this, admit it to be true that Samuel M. Hop- 
ping was a necessary party, what controversy arises in the 
proceedings which is whoUy between him and the petitioner, 
and which can be f uUy determined as between them ? Surely, 
not the controversy about the ownership and possession of 
the bonds and mortgages, because Mrs. Buckman bas an 
interest in that question, and was an indispensable party in 
a suit for its détermination. 

In short, I am unable to find in the pétition or the plead* 
ings any facts which warrant the removal by the défendant 
Buckman, and the cause must be remanded to the court of 
chaucery of New Jersey, with costs. 



Gabsbtt and others ». Satles and olhers. 

Saylbs and others v. Gabbbtt and othcro. 

(CHreuit Court, D. Rhode lOand. March 1, ISBO.) 

CoBrOBXTION— PeRSOJJAL LtABIMTT OF Stockholdies— BOHDS Seoubjbd 

BT MoBTOAOB OB' CoBPORATB Propbbtt — ^The issue of negotiable 
bonds, secured by mortgage upon ail the property of a corporation, and 
ftllotted pro rata to the stockholders, does not relieve such stockholders 
from their personal liability, under the statutea of Bhode Island, to tha 
assignées of such bunds. 
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Bankbupt Stockholdbb— CoNTisniNG LiiLBitiTT— Indemnitt of As- 
aiGSBB m BANKBtTPTCT. — A Stipulation by a purchaser of such bonds to 
indemnify tlie assignée in bankruptcy of the original holder of a part of 
such bonds against ail liability as a stockholder in said corporation, doea 
not relieve the bankrupt or other members of the corporation from their 
Personal obligation to the purchaser of such bonds. 

The American File Company was incorporated by an act 
of the législature of Ehode Island in May, 1863, and was 
organized in the June foUowing. The company bought a pat- 
ent under whioh the manufacture of files had been before 
carried on in Baltimore, and the persons who sold them the 
patent took nearly one-half the stock of the new company. 
The capital appears to bave been insufficient for the business, 
and for some years money was raised or crédit was obtained 
upon the notea of the company, indorsed by the stockholdeis, 
aU of whom were liable for the debts of the company under 
the statutes of Ehode Island, relating to manufacturing cor- 
porations, by reason of the omission to file certain statements 
necessary to relieve that liability. 

In 1870 the company dulyresolved to issue bondg, secured 
by a mortgage of ail their corporate property, real and per- 
sonal, to be olïered to the stockholders, pro rata, until April 
1, 1870, and such as were not then taken were to be disposed 
of "in the order of applicants." The bonds and mortgage 
were made accordingly. The bonds were payable to bearer 
in five years from January 1, 1870, with interest at 10 per 
cent, per annum, for which coupons were attached to them. 
Allen A. Chapman was the principal stoekholder in Balti- 
more, and he took and paid for, in the indorsed notes of the 
company, the fuU proportion of bonds allotted to the stock- 
holders in that city. The notes with which he paid for them 
belonged to bis firm of Kirkiand, Chase & Co. Several of the 
smaller stockholders ref ased to subscribe, and he, or bis firm, 
retained the bonds. 

Kirkiand Chase & Co. were merchants doing a large busi- 
ness in Baltimore, and for 30 years or more they had dealt 
with the plaintiffs, Eobert Garrett & Sons, bankers, of Balti- 
more, and among other things they used to borrow money of 
the bankers upon collatéral security. In the summer of 1872 
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the cdrreàt debt was about $500,000 Among other loans 
was one of $50,000, made May 10, 1872, for which notes of 
third persons were deposited. Thèse were afterwards ex- 
ohanged for a cargo of sugar imported by the Shiloh, for 
vrhioh Kirkland, Chase & Co. deposited with Garrett & Sons 
the warehouse receipt. By the arrangement between the 
partieB ail seourities were to be held for the gênerai balance 
of acconnt. 

' Kirkland, Chase & Co. failed, July 11, 1872, and it was 
then made known, for the first time, to Garrett & Sons 
that the cargo of sugar had been sold on the thirtieth of May, 
whUe tbey still held the warehouse receipt. Presently, after 
the failure, Chapman handed to Garrett & Sons, instead of 
the cargo of sugar, the bonds of the file company, with an 
assignment, dated May 30, 1872. The firm of Kirkland 
Chase & Co. and saoh of its members, became bankrupt 
in October, 1872, and the assignées disputed the title of 
Garrett & Sons to thèse bonds and several other securities as a 
fraudulent préférence. A settlement was afterwards made 
by which the assignées relinquished ail title to the several 
securities, and paid certain laoneys to Garrett & Sons, and 
the latter relinquished the right to prove against the assets 
for the excess of their debt above the value of the securities, 
which turned ont to be a very considérable sum. The agree- 
ment, which was approved by the court of bankruptcy and 
carried ont, was in writing, and contained this stipulation: 
"And said Eobert Garrett & Sons likewise further agrée that, 
whereas, said assignées bave been offered the sum of 50 
cents on a dollar for certain bonds of the American File Com- 
pany, now held by Messrs. Eobert Garrett & Sons, which 
were received as collaterals from Messrs. Kirkland, Chase 
& Co,, and an indemniflcation against loss or damage of 
any kind as holders of certain stock of said American File 
company as assignées of A. A. Chapman and Kirkland, 
Chase & Co., said Robert Garrett & Sons hereby agrée to 
indemnify said assignées against loss or damage of any kiud 
as holders of the stock aforesaid; and, in considération of 
eaid acts of said assignées, said Eobert Garrett & Sons do 
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also hereby agrée to indemnify the said assignées, and the 
estate of Kirkland, Gbase & Go., and the estate of A. A. 
Chapman, against loss or damage of any kind, for releas- 
ing their claim to said bonds of the American File Company, 
now held by Messrs. Eobert Garrett & Sons, and agrée to hold 
said assignées and said estâtes harmless for said transfer and 
release." 

The affairs of said Kirkland, Chase & Co. had been nearly 
settled, and the several bankrupts had been discharged, 
before this case was begun. 

In June, 1876, Garrett & Sons brought an action upon the 
bonds in the suprême court of Ehode Island, and recorered 
judgment against the American File Company, the amount 
of principal and interest $132,611.33, with $51.10 costs. 

As the law then stood, creditors reeovering judgment against 
a manufacturing corporation, whose stockholders were liable 
for its debts, might levy their exécution upon the persons and 
property of such stockholders, as if for their own proper 
debts. The Ehode Island stockholders of the file oompany 
thereupon filed a bill in equity in the suprême court of Ehode 
Island to enjoin Garrett & Sons from levying their exécution 
upon them or their property, alleging that when the bonds of 
the corporation were issued, in 1870, the arrangement was 
that the bonds were a final payment of the debts of the Com- 
pany, relieving the stockholders from liability, and requir- 
ing them to look for payment of the bonds only to the prop- 
erty which was mortgaged to seeure them, or at ail éventa to 
the property of the company, and not to the personal respon- 
eibility of the stockholders ; that Garrett & Sons had notice 
of this equity when they acquired their title to the bonds, and 
stood in the place of Chapman, or Kirkland, Chase & Co. ; 
that the plaintiffs had besides agreed to indemnify the 
assignées of those shareholders, and that a court of equity 
would enforce that liability in a suit between the plaintiffa 
and défendants, to save the oircuity of action which would 
ensue if the défendants should call on the assignées for con- 
tribution, and they again on the plaintiffs for indemnity. To 
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ihis bill Garrett & Sons filed an answer, and the plaintif 
xeplied. The cause was then removed to this court. 

In 1877 the législature of Bhode Island passed an act tak« 
ing away the right to levy upon stockholders an exécution 
upon a judgment against such corporations, and substituting 
a suit in equity, or action of debt. Grarrett & Sons alter- 
-wards brought a bill in this court against the stockholders of 
the file company résident in Bhode Island, to which they 
filed an answer, setting up the same equities which they had 
relied on in their bill filed to restrain the exécution. Evi- 
dence was taken to be used in both cases, and they were heard 
together. 

James TiMinghast and John K. Cowen, for Garrett & Sons. 

A. Payne and Chas. Hart, for W. F. Sayles and others. 

LowELL, J. For convenience, we shall call Garrett & Sons, 
plaintiffs, and Sayles and others, stockholders of the Amer- 
ican File Company, défendants. 

We need not consider the bill filed in the state court by 
thèse défendants to restrain the plaintiffs' levy of exécution, 
and removed to this comi, beeause our poweir to stay a pro- 
fless issuing out of the state court is doubtful, unless when such 
injunction had been issued while the case was in the state 
court; and beeause the plaintiffs, while insisting that the lawî 
of 1877, abolishing the remedy by levy upon the stockholders 
and substituting a bill in equity, cannot be enforced against 
them consistently with the constitution of the United States, 
or with that of Ehode Island, hâve acquiesced in fact and 
brought their bill in this court under that act, and the plead- 
ings in that suit raise ail the questions between the parties. 

The défendants, admitting that they are stockholders of the 
corporation and liable generally for its debts, set up against 
thèse plaintiffs two équitable defences. 

The first is that the stockholders, in the year 1870, agreed 
to pay the debts of the company in substantiel accordanoe 
with their respective ultimate liabilities, irafer «ese, by taking 
bonds in that proportion, and to look for reimbursement to 
the property conveyed in mortgage to trustées to sacore the 
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bonds, or to that property and any which the company might 
afterwards acquire. 

We see no évidence that the parties ooncerned, the stock- 
holders, made any snch agreement as is hère supposed. 
Being under a statute liability for the debts of the company, 
and choosing to remain so — ^for they could bave put an end 
to this state of things by filing an annual statement of their 
affaira — they found it more convenient to raise money by 
negotiating bonds with five years to run, rather than notes 
which needed to be often renewed. They SGCured their nego- 
tiable bonds by a mortgage, in order to increase their value, 
not to diminish it. It was an ordinary arrangement, which 
had no concealed equitiea. The negotiable bonds were to be 
negotiable, and to hâve the same properties in the hands of 
the shareholders as in those of other "applicants" who should 
take them. No donbt one principal motive which induced 
the shareholders to take the bonds in the first instance was 
that the company must ba kept afloat ; but there was no agree- 
ment expressed, and none arisos from the nature of the trans- 
action, that the bonds should not be sold, or that they should 
hold good only against the property of the company. 

We suppose it to bave been taken for granted that the 
bonds were amply secured, in which case no such question as 
is now before us could hâve arisen. At any rate, it appears, 
from the correspondence between the parties and from the 
votes, and ail the évidence in the record, that the bonds were 
intended to be what they purport to be, the negotiable prom- 
ises of the corporation, as much so as the notes for which 
they were substituted. 

The second defence is that the plaintiffs bave agreed to 
stand in the place of stockholders by their stipulation to 
indemnify the assignées of Chapman as such stockholders. 

We agrée that if the assignées, when this stipulation waa 
made, were stockholders in the sensé of being liable for the 
debts of the company, the defence is a good one to the extent 
of their proportionate share Of the debts, so that the plain> 
tiffs could only recover in equity the différence between the 
price of their bonds and such proportionate liability. This 
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equity does not dépend upon privity of contract, but upon an 
8q[uitable duty. Dering y. Earl of Winchelsea, 1 Lead. Cas. 
Eq. (4th Am, Ed.) and notes. 

We are of opinion, however, that under the statutes of 
Rhode Island neither assignées in bankruptcy, nor the assets 
in their hands, are liable to contribute under the circumstances 
stated in the record, whioh are, simply, that they hâve in 
their possession the certificates of stock, and recite in the 
agreement with the plaiutiffs that they are stockholders. It 
does not appear how far, if at ail, they bave acted as stock- 
holders, and it is certain that they had nothing to do with 
contracting this debt. 

In Massachusetts, where the law is as nearly as possible 
identical with that of Ehode Island, the liability was held not 
to attach, though the assignées had attended and voted at 
meetings of the stockholders, and done other unequivocal acts 
of ownership. Gray v. Coffin, 9 Cush. 193. 

The gênerai law of bankruptcy would give the same answer 
to the question. It is an anomaly, perhaps, but it is the 
undoubted rule, that assignées are not bound to aecept oneri 
ous proj/erty. Its application to leaseholds is familiar. Mills 
V. Aureol, 1 Smith Lead. Cases, (7th Am. Ed.) 1116 and 
notes; and as to an onerous litigation or contract, Smith v. 
Jordan, 6 Law Rep. 313; Streeter v. Sumner, 31 N. H. 542; 
Amory v. Laivrence, 3 Clififord, 623. 

The rule has been often applied to shares in a company 
liable to the onus of assessments, or calls, as they are called 
inEngland, and would apply afortioriio an unlimited liabil- 
ity. See Re Lond é Prov. Teleg. Co. L. Rg. Eq. 653 ; Souih 
Staffordshvre R. Co. v. Burnside, 5 Ex. 129 ; Levi v. Ayres, 3 
App. Cas. 342; Metropolitan Bk. v. Offord, L. R. 10 Eq. 398. 

The peculiar statutory liability imposed upon sharehold- 
ere in New England is not one which can be proved as a debt 
against a bankrupt's assets unless it is liquidated and ascer- 
tained by a decree in equity before the time for proving debts 
has gone by. Kelton v. Phillips, 3 Met. 62; Bangs v. Lin- 
coln, 10 Gray, 600; James v. Atlantic Delaine Co. 11 N. B. 
R. 390. It foUows that Chapman, or the several members 
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of his firm, according to the fact of ownership, would remain 
personally liable to contribute to the debts of the corporatioa 
notwithstanding their discharge in bankruptcy, because only 
provable debts are discharged, and because they -would remain 
shareholders. See Martin'» Patent Co. v. Morton, L. E. 32, 
B. 306 ; Hasties Case, L. E. 7, Eq. 3, 4 Ch. 274. It is plain, 
upon inspection of the contract between the plaintiffs and the 
assignées of Kirkland, Chase & Go., that the former did not 
nndertake to become stockholders of the corporation, nor to 
indemnify Chapman or the members of the firm personally, but 
that out of abundant caution the assignées took an indem- 
nity for themselves and the estate in their hands, and, sine» 
the assignées are not liable, there is no claim or right to which 
the défendants can be subrogated. 

Equity might require the plaintiffs to apply the mort- 
gaged property, or to call upon the trustées of the mortgage 
to apply it to diminish the debt, so far as it would go, befor* 
a final decree should be rendered against the défendants.. 
The pleadings do not raise this question, and we understood 
•at the argument that the property had been converted into 
money and would be properly disposed of without the inter- 
vention of the court. We décide, therefore, that in the bill filed 
by Garrett & Sons, there must be an interlocutory decree foi 
complainautH. 



LiNDEE, Assignée, etc., v. Lewis and others. 
[District Court, 8. D. Nem York. January 22, 1880.) 

Fdtai, Decreb — Motion to Open Judsment aftbb Close of Terio. — 
After the tenn at which a flnal judgment or decree is entered, the courts 
of the United States hâve no power to open the judgment or decree, and 
grant a rehearing, or let a défendant in to answer, unless, at the time at 
■which the judgment or tfecree is entered, some order is made virtually 
fceeping the judgment open for further relief or proceedings. 

Bamb— Omission to Enteb Obder that the Bill be taken Pro Coh- 
FESso. — The omission to enter a formai order that the bill be taken jw* 
eonfesto against the défendants, will not aflect the regularity of a ûuai 
lecree or make it any less absolute. 
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J. H. Drake, for motion. 

G. H. Yeaman, contra. 

Choate, J. This ia a motion to open a final decree entered 
at the September term 1879, whereby the , défendants Wett- 
Btein, Meyer and Ochninger were decreed to pay to the coïn- 
plainant, as assignée in bankruptcy of Wallach & Co., the 
Bum of $3,109.24. Thèse défendants wete judgment creditors 
of Wallach & Co. before their bankruptcy, and âfter the 
exécution of a gênerai assignment for the benefit of creditors 
by the bankrupts, and before the filing of the original pétition 
in bankruptcy, thèse défendants and several other judgment 
creditors took out their exécutions and placed them in the 
hands of the sheriff, who levied on goods covered by the 
gênerai assignment. 

Afterwards, the sheriff requiring indemnity before he would 
sell the goods, the several judgment creditors, défendants, 
indemnified him, but some of the judgment creditors "with- 
drew their bonds and took action, ■which bas been held in 
this suit to exempt them from liability to account to the cotû- 
plainant for the proceeds of the goods bold by the sheriff. 
The suit was brought against the gênerai assignée, the sheriff 
and the judgment creditors to set aside the voluntary assign- 
ment, and to compel the sheriff and the judgment creditors 
to account for and pay over the value of the goods sold. The 
final decree was for the complainant, setting aside the assign- 
ment, and charging the sheriff and the judgment creditors, 
■who did not withdraw their authority to the sheriff, with the 
proceeds of the goods. 

Thèse moving défendants were duly served withiprooess 
and appeared in the suit, but put in no answer. Their time 
to answer was twice extended by stipulation. It appears 
ncw, by the moving papers, that through some misapprehen- 
sion on the part of their attorney he was led to believe that 
no substantial relief was sought against them in the suit. 
They were, however, regularly sèrved with notice of ail the 
proceedîngs in the cause, had notice of the applications for 
the interlocutory and for the final decree, which was entered, 
as above stated, at the last September term. TÉey now 
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daim that they hâve the same précise defence which has beea 
Bustained as to o^iher défendants ; that is, that before the sale 
they withdrew the sheriflF's authority to sell on their acoount, 
and that they hâve lost the opportunity to make this defence 
solely through this mistake of their attorney. Moanwhile, 
the others, défendants, who were charged by the decree, hâve 
appealed to the circuit court, and the marshal has taken 
proceedings to enforce the entire decree against thèse de- 
fendants. 

The case is clearly one in which the court would gladly 
give thèse parties relief if it had the power. They are appar- 
ently in the position of being called on to pay what other 
défendants, upon the same state of faets, hâve been held not 
liable to pay, and if the appeal of the défendants who hâve 
been charged should be sustained, they are also charged with 
what will in that case be held to hâve been a claim not well 
founded against any of the défendants. But it is clear that,. 
after the term at which a final judgment or decree is entered, 
the courts of the United States hâve no power to open the 
judgment or decree and grant a rehearing, or let a défendant 
in to answer, unless at the time at which the judgment or 
decree is entered some order is made virtually keeping the 
judgment open for further relief or proceedings. Supr. Ct. 
Eules m Eq. 18 and 19; Mueller v. Ehlers, 1 Otto, 249; Scott 
T. Blaine, 1 Bald. 287; Herbert v. Butler, 14 Bl. C. C. 367. 

The rule is based on the theory that public and private 
interests require that there should be an end of litigation 
after a party has had his day in court, and ample opportu- 
nity to présent and assert his rights by way of prosecution or 
defence. And in the courts of the United States this limit of 
litigation, subject to the right of appeal or review, is fixed at 
the end of the term of the court at which the final judgment 
is entered. 

In this case thèse défendants had ample opportunity to 
présent their defence, and it must be accounted their own 
négligence and lâches that they did not do so. At any rate, 
the court is without power to relieve them on motion. 

The onlv suggestion of irregularitv in the proceedings in 
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the cause is, that no formai order appears to hâve been 
entered that the bill be taken pro confessa against thèse 
défendants. It is the ordinary practice to enter such an 
order, but I cannot say that the omission to do so affects the 
regularity of the final decree or makes it any less absolute. 

The rules require that, if no answer or plea is put in, the 
bill shall be taken pro confessa, and the entry of the interloc- 
utory decree upon notice, and of the final decree, also upon 
notice, must, I think, be held to be, in effect, équivalent 
to such an order. I do not perceive that the failure to enter 
the order, thèse défendants having full notice of ail the pro- 
ceedings, and being, of course, chargeable with notice that 
theyhadnot answered, can possibly hâve prejudiced them, 
and the want of such an order is one of those defects of 
form, or such a want of form, as is referred to in Eev. St. 
§ 954, which the court is required to disregard. SeeBanky. 
White, 8 Pet. 262. 

It is further suggested that as the complainant is an as- 
signée in bankruptcy he is, more tban plaintiffs ordinarily, 
under the control of the court, and that he should, therefore, 
be restrained, in the exercise of the powers of the court in 
bankruptcy, from taking an unconscionable advantage of thèse 
défendants for the benefit of the creditors of the bankrupts. 

Whether this court, sitting in bankruptcy, could relieve 
thèse judgment debtors against the collection of this judg- 
ment on the ground that it could, as a court of bankruptcy, 
take notice of their alleged claims for équitable relief, and 
if 80, whether it could be done against the objection of any 
créditer of the bankrupts; in other words, whether it would 
be within the powers of the court in bankruptcy to relieve 
them from that absolute estoppel by record to deny the obli- 
gation to pay this judgment, which the judgment itself créâtes, 
is a question which cannot be raised hère, because this appli- 
cation is not made to the court sitting in bankruptcy, but to 
the court exercising its jurisdiction in equity, and bound by 
the rules established for such a court, and it is a motion in 
this very cause in which the decree must be held to import 
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absolute verîty. And in this conrt, sitting in thÎB oanse in 
equity, the complainant certainlj has ail the rights oî other 
Buitors. 
Motion denied> 



Muser and another v. Thë American Express Company. 
{Oheuit Oovtrt, 8. D. Nm York. January 24, 1880.) 

OoMMOH Cabribb — Limitation ob- Liabilitt— " Lo8s or Damasb bt 
Fibb" — NBOLieBNCB OF AGENT. — ^A Stipulation in a reoeipt exempting 
an express oompany f rom liability "for any loss or damage by flre," 
does not relieTe such company -where such loss occurred through the 
négligence of a railroad company employed by the express Company to 
transport the goods in controversy. 

Same — LrarrATioN or Liabilitt to BriPtrLATBD Smt— Real VAttrE not 
Dibclosed. — A stipulation in a reeeipt limitating the liability of the car- 
rier to a stated sum, is binding upon the shipper, in the absencs of a 
discloeuie m to the real value of the goods shipped. 

Wallaoe, J. The plaintiffs deliyered to the American Ex- 
press Company, at Syracuse, N. Y., a trunk with contents of 
the value of $4,172 for transportation to New York city, 
taking a reeeipt, which, among other stipulations, contained 
those reading as foUows: "TJais coinpa,ny is not to be held 
liable for any loss or damage by fire, • * * nor in 
any event shall tfais company be keld liable or responsible, 
nor shall any demand be made upon them, beyond the sum of 
$50, at which sum said property is hereby valued unless the 
just and true value thereof is stated herein." 

The value of the trunk and contents was not stated in the 
reeeipt, and no évidence was given to show that the agent of 
the défendant knew the value of the property. Through the 
négligence of the employés of the New York Central & Hudson 
River Railroad Company, which corporation was employed 
by the défendant to transport the property in question, the 
car in which the express company shipped the property for 
transportation to New York city was thrown from the track, 
and a fire ensued which destroyed the plaintiflE's trunk and 
contents. 
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The question now is, whether the défendant îa relieved 
from the responsibility by reason of the stipillations in the 
receipt, or, if not wholly absolved, whether it is iiable for 
more than f 50. 

It will not be proÊtabl<» to review the authoritîes whîoh con- 
Bider the right of oommon carriers to limit or modify their 
eommon law liabilities by notices or spécial contracts. It is 
the settled law in the fédéral courts that eommon carriers can- 
not reliere themselves from liability for négligence either by 
notice or by spécial contraet.thaugh they may, by oontraot -with 
ihe shipper, stipulate for sach a reasosable modification of their 
eommon law liability as is not inoonsistent with their essen- 
tial duties to the publie. They cannot, therefore, exonerate 
themselves from liability for the négligence of their own 
agents, but may from the acts or miseonduct of persons over 
whom they hâve no authority or control, aetual or légal. York 
Co. T. Central R, 3 Wall. 107; B. Go. v. Lockwood, 17 Wall. 
367; Bank of Kentucky v. Adam» Exp. Co. 93 U. S. 174. 

The plaintifïs' property was destroyed by the négligence of 
ihe railroad company, the agent of the défendant, and the 
défendant is, therefore, Iiable, notwithstanding the stipula- 
tion against liability for fire. 

The précise question presented under the stipulation limit- 
ing the defendant's liability to $50, in the absence of a state- 
ment of the real value in the reeeipt, was decided in Berry v. 
Dinsmore, where at niai prius I held suoh a stipulation valid. 
Âfter a more careful considération of the question than I was 
able to give I am confiimed in the conclusion then reached. 
The case of Hopkin» v. Wetcott, 6 Blatoh. 64, which was 
not then called to my attention, is a controlling authority in 
this circuit, and décides that such a limitation is binding 
upon the shipper. To the same effect are Belger v. Dinsmore, 
51 N. Y. 166 ; KitkUnd v. Dinsmore 62 N. Y. 85; Wagntr v. 
Dinsmore, 62 N. Y. 171 and 70 N. Y. 410. 

The rigLt of a carrier to exact fair information as to the 
value of property confided to his care has always been recog- 
niî'.ed. He has the right to insist that his compensation be 
measured by his risk, and, obviously, the degree of care which 
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he ■wîll exercise will measurably dépend upon the extent of 
the responsibility he may incur. While it is not primarily 
the dnty of the shipper to inform the carrier of the nature or 
value of the contenta of the parcel sent, the carrier has the 
right to make inquiry and receive a true answer, and any 
concealment on the part of the ehipper, intended to mislead 
the carrier as to the character or value of the property, aaid 
vrhich doe* mislead, is a fraud which absolves the carrier 
from responsibility. Sewell v.'Allen, 6 Wend. 347; Vhïllipa 
V. Earle, 8 Pick. 182; Brooke v. Pickwick, 4 Bing. E. 218; 
Riley v. Borner, 5 Bing. 217; SUat v. Flagg, 5 B. & A. 342; 
Crouch V. L. d N. M, R. 14 C. B. 255. 

The question has generally arisen in cases where the car- 
rier sought to protect himself under the ternis of a gênerai 
notice or régulation requiring the shipper to state the value 
or character of the property, and when the notice or régula- 
tion was brought to the knowledge of the shipper the carrier 
was protected by it. How much stronger is the case when, 
as hère, the shipper enters into a contract by which he agrées 
that the property shall be valued at $50 in the absence of 
spécifie statement of the real value. 

In Express Co. v. Caldwell, 21 Wall. 264, a clause in a con- 
tract relieving the carrier from liability for any loss or dam- 
age to a package whatever, unless claim should be made 
therefor within a limited time, was austained as a reasonable 
condition. 

The stipulation in the présent case is plainly as reasonable 
as was that in Express Co. v. Caldivell. In effect it exacts 
from the shipper only that fair information of the extent of 
the carrier's risk to which he is entitled. 

Upon the argument it was contended that the stipulation 
could not sûield the carrier from the conséquences of his 
own misfeasance. Undoubtedly a carrier may so conduct him- 
self with property entrusted to him as to divest himself of 
the character of a carrier. In such case his contract would 
not protect him. This is not such a case. Judgment is ren- 
dered for plaintiff for $50, with interest from January 3, 1879. 
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Beattt and others v. Hinckley and Husband. 

(Circuit Cmirt, S. B. New Tork. January 20, 1880.) 

"BxLr. TS Equity — Multipahiousness — Pbaudctlent Cokveyancb to 
WiFE— Grantbb, Executrix ov Deceased Grantor. — A bill in equity 
for an account against the executrix and former wife of a deceased 
trustée ig not bad for multifariousness because it prays, among other 
things, for an account of the value of certain property f raudulently con- 
veyed to sucli executrix by the testator in his lif e-time, in order to ayoid 
liability for a breach of trust. 

In Equity, 

Wheeleb, J. The wife, defenaant, is executrix of the will 
of George I, Beatty, who was trustée, under the will of James 
Beatty, of lands and stocks, to reçoive and collect the rents, 
dividende and profits thereof, and pay the same to James L. 
Beatty during his life, with remainder over to the next of kin» 
who are the orators, and who disposed of the property abso- 
lutely, and paid over the avails, to the amount of about $10,- 
000, to the life tenant, who lost the same, and which bas 
never been paid to the oratora. She has assets belonging to 
the estate of her testator, and it is not contended but that 
she should account for those, and be decreed to pay the 
amount to the orators, but they are largely déficient. 

After the loss of the funds by the life-tenant, he discharged 
the trustée from ail further claim in his behalf ; and the trus- 
tée conveyed to this défendant, then his wife, without any 
considération, property of his own to a considérable amount, 
and more than was a reasonable provision for her, in viewof 
his liability for violating this trust, and probably intending 
to defeat that liability, which she understood. It is argued, 
in her behalf, that this property, so conveyed to her, cannot 
be reached to satisfy this claim, and that if it can be reached 
at ail, it cannot be in this suit, with the claim against her as 
executrix. 

There is no pretence but that the claim of the orators was 
a just and lawful one against her testator in hie lif e-time, nor 
but that it is a lawful oue against his estate now. It seema 

v.l.no.6— 25 
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to follow, very plainly, that this voluntary conveyance of hîa 
property, for the purpose of defeating that claim, was fraud- 
aient and void, as against the holders of the claim. No 
référence to partîcular authorities is necessary to establish 
this. But it is said that if that property can be foUowed 
into the hands of the wife défendant at ail, the ciaim for it 
is distinct from that against her as executrix for the property 
belonging to the estate, of which she is executrix, and that 
joining the two makes the bill bad for multif ariousness, which 
objection was seasonably taken; and Ward y. Duke ofNorth- 
umberland, 2 Aust. 469, and Sabridge v. Hyde, Jacobs, 157, 
are strongly relied upon in support of the objection. 

The claims, however, are not distinct. There is really but 
one claim, and that is in favor of the orators against the 
estate of the testator in her hands as executrix. That prop- 
erty is claimed because, as between her and the orators, it is a 
part of the same estate, to be reached in her hands in the same 
manner as any other part. If the property had been con- 
veyed to a third party it would hâve been différent. Then a 
suit against the other party would hâve been necessary, and 
she would be the proper party to bring it, and if she refused 
the orators could proceed against both. Hagan v. Walker, 
lé How. 29. The cases mentioned as relied upon are both 
distinguishable from this in this respect. The orator in each 
had claims against the testator and against the executor in 
the life-time of the testator, each indépendant of the other. 
In attempting to enforce both in one suit they were pursuing 
distinct claims, and not, as is only attempted hère, one 
claim against the same person in the same right. 

Let a decree be entered for an account of the amount due 
the orators, and of the estate of the testator in the hands of 
the défendant executrix, and of the value of the personal 
estate mentioned in the bill as conveyed by the testator to 
her in his life-time, and the amount of the estate of the testator 
in her hands, and if necessary that so conveyed, or so much 
as is necessary, be paid to the orators in satisfaction of their 
claim, with costs. 
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Gebhard ». The Canada Sotjthhbn Eailwat Oompahï. 

{Oireutt Court, 8. D. NeiB Torh. January 24, 1880.) 

CoNTBACT— Placb of Pbrfobmancb — ^Lbx Foki. — The payment of cer» 
tain flrst mortgage railroad bonds executed and issued in the dominton 
of Canada, and payable in tlie city of New York, is not discharged by 
virtue of an act of parliament of the dominion of Canada authorizing 
such railroad to issue new bonds, bearing a lower rate of interest, in 
substittition of such former bonds. 

Wallaob, J. The plaintifF sues upon certain obligations 
executed and issued by the défendant representing instal- 
incEts of interest due and unpaid upon the defendant's issue 
of first mortgage bonds. The case, for convenience, may be 
considered as though the action were brought to reoover sev- 
eral instalments of interest due on the first day of January, 
1877, upon the first mortgage bonds of the défendant. Thèse 
bonds were executed and issued in Canada, but by their terms 
were payable at the city of New York. 

The défendant is a Canadian corporation, and insists in 
defence that it is discharged from 'payment of thèse bonds 
by virtue of an act of the parliament of the Dominion of Can- 
ada, passed in April, 1878, whereby the défendant was au- 
thorized to issue new bonds, payable iq 30 years, in substi- 
tution of its first mortgage bonds, and bearing a lower rate of 
interest, This act déclares that the assent of the holders of 
the first mortgage bonds shall be deemed to hâve been given 
to the substitution of the new bonds, The plaintif in fact 
never assented to the substitution of the new bonds in the 
place of the first bonds. 

On first impression the defence seems an extraordinary 
one. It rests upon the theory that the original bonds hav- 
ing been issued in Canada are eontracts controUed, as re- 
spects the obligation and its discharge, by the law of Canada ; : 
and that the Canadian parliament, in the exercise of its 
unlimited powers, has discharged or modified the obligation 
of the contract, and that, even thongh this be an arbitrary 
or unjust act, it is conclusive upon the rights oî the parties, 

Several generaJ propositions applicable to the case are ele- 
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mentary. The law of the place of the contract Seterminea 
the nature, the obligation, and interprétation of the contract. 
But when the contract is to be performed in a différent place 
to that in which it ia made, the law of the place of perform- 
anc«, in conformity to the presumed intention of the parties, 
détermines the nature, obligation, and interprétation of the 
contract. A defence or discharge, good by the law of the 
place of the sontract, is good -wherever the contract is sought 
to be enforced ; but when the place of performance is not 
the place where the contract was made, the defence or dis- 
charge is Talid or invalid according to the law of the place 
of performance. The doctrine that a defence or discharge 
good by the law of the place of the contract is good every- 
where, is subject to several qualifications, one of which is 
that the discharge or defence must not be of such character 
that it would conflict with the duty of the state where it is 
sought to be enforced towards its own citizenstorecognizeit. 

The laws of a stale hâve no extraterritorial vigor, and are 
enforced by other states only upon considérations of comity, 
and thèse always yield to those higher considérations which 
demand of every state the protection of its own citizens 
against the unwarrantable acts of a foreign sovereignty. 
Thèse familiar gênerai propositions require no citation from 
the authorities to support them. Applying them hère the 
defence eannot succeed. 

The plaintiff sues upon a contract which was made in Can- 
ada, but was to be performed in the state of New York, the 
place of payment being the place of performance ; and a dis- 
charge of the obligation which dérives its vitality solely from 
the authority of a foreign sovereignty, is of no more effect 
than would be the case if New York were the place where the 
contract was made. One of the most common instances, in 
illustration of the rule, is where the defence of usury is inter- 
posed, in an action brought hère upon an obligation made in 
a foreign state, and bearing a higher rate of interest than is 
permitted by the lawa of that state. When the obligation is 
payable hère, the cases ail agrée that the usury laws of tha 
foreign state hâve no application. 
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Anôther clasa of oases, more analogouB to the présent 
because they involve the effect of an ex post facto discharge 
of the obligation, is wliere a discharge in bankruptcy has been 
obtained under the laws cf the state where the contract was 
made. Such a discharge is not a defence when the place of per- 
formance of the obligation is in a différent state. The question 
has frequently been considered by the suprême court of the 
United States, and, although generally discussed in connection 
■with constitutional questions, it has been ruled, with the con- 
currence of ail the judges, that, irrespective of other consid- 
érations, the discharge is inoperative when obtained in a 
différent state from that where the debt was payable, because 
the contract and its obligation cannot be affected by the lég- 
islation of other states. See opinions of Grier, Daniel, and 
Woodhury, JJ,, in Cook v. Moffat, 5 How. 295. 

The décision of the présent case may properly rest upon 
this ground alone, but if the obligations in suit were Canadian 
contracts the defence would be untenable. The aot of the 
Canadian parliament is an attempt to impair and destroy the 
obligation of a contract. Undoubtedly it was supposed, in 
view of the financial embarrassments of the défendant, that 
the new obligations authorized by the act would be accept- 
able to the holders of the original bonds, and would be of 
equal, if not of greater value. But the plaintiff was entitled 
to the money due by the terms of his bonds, and any législa- 
tive act which attempts to deprive him of it by compelling 
him to acoept something différent, violâtes fundamental prin- 
ciples of justice, and is in effect an arbitrary confiscation of 
the plaintiff's property. Although, by the theory of the Brit- 
ish constitution, parliament is omnipotent, the jurists and 
statesmen of England hâve denied its right to transcend the 
boundaries which confine the discrétion of parliament within 
the ancient landmarks. 

When it was proposed by act of parliament to impair veated 
property rights by remodeling the charter of the East India 
Company, in 1783, the attempt was denounced by Lord Thur- 
low and Mr. Pitt "as a total subversion of the law and con. 
stitution of the country, " and some of the greatest jurists «nd 
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judges of England hâve declared that an act of parliament 
against common right and natural equity is void. Angel on 
Corporations, § 767. 

In our own country we regard such acts as so subversive 
of natural rights as not to be within the authority dolegated 
to the législative départaient of the government. 

It is sometimes supposed that because the constitution of 
the United States prohibits the state from passing such laws, 
and is silent as to the United States, the authority to pass 
them résides in congress by implication. This is an erroneous 
assumption. As said by Wilson, J., (13 Wend. 328,) "It is now 
considered an universal and f undamental proposition in every 
well regulated and properly administered government, whether 
embodied in a eonstitutional form or not, that private prop- 
erty caimot be taken for private purposes, nor for public, 
without just compensation, and that the obligation of con- 
tracts cannot be abrogated or essentiaUy impaired. Thèse 
and other vested rights of the citizen are held sacred and 
inviolable, even against the plentitude of power of the légis- 
lative department." 

The same views are expressed by the learned author of 
Cooley's Constitutional Limitations, (176,) as follows : "How- 
ever proper ana prudent it may be expressly to prohibit those 
things which are not understood to be -within the proper 
attributes of législative power, such prohibition can never be 
essential when the extent of the power apportioned to the 
législative department is found, upon examination, not to be 
Iroad enough to cover the obnoxious authority. The absence 
of such prohibition cannot, by implication, confer power." 

A contract is property ; to destroy it partially is to take it, 
and to do this by arbitrary législative action is to do it with- 
out due process of law. Sinking Fund Cases, 99 U. S. 746-7. 

If any of our own states had passed such an act as the one 
under considération it would hâve been the duty of the courts 
of that state to treat it as an unlawf ul exercise of power ; and 
certainly it cannot be expected that this court will tolerate 
législation by a foreign state which it would not sanction if 
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passed hère, an 3 which, îf allowed to operata, would Beriousljr 
préjudice the rights of a citizen of ihis state. 

Comity can ask no récognition of such unjust foreign légis- 
lation, and the case falls under the qualification of the gênerai 
rule which prescribes that when the foreign law is répugnant 
to the fundamental principles of the Uxfori it will be iguored. 

Judgment fox plaiutiff. 



BosiiKBAOH V, Dbsttttss and anothen 

iPistriel Court, 8. D. New York. January 21, 1880.) 

PEAcrncB — ^PLBADma — Ahbndmbnt Aftmb DE»nmRBS. — Under section 
542 of tho New York Code, as applied by section 914 of the KevisedStat- 
utea to the practice and pleading in the circuit and district courts within 
the State of New York, a complaint is amendable by the party at any 
time within 20 days aftera demurrer thereto. 

Ambkdment— AvEBMBirr oï Statdtb Violated— Samb Cause op Actiok. 
— ^The amendment of a complaint by a change in the averment of the stat- 
ute violated, does not set om a new cause of action where both stat- 
utes were substantially identical, and the last mentioned was passed as a 
substitute for the one flrst pleaded. 

Chittenden à Fiero, for plaintiff. 

Koones dk Goldman, for défendants. 

Choate, J. This is an action to recover penaltîes for în- 
serting notice of copyright on articles not copyrighted. The 
acts complained of are eharged to hâve been done in the year 
1878, and the complaint refera to the act of 1870, c. 230, § 
98, as the statute violated. 

On the seventh of July, 1879, the défendants filed and 
served a demurrer, alleging as grounds thereof — First, that 
the statute alleged to be violated was repealed by the Eevised 
Statutes, § 5596; second, that, if liable under the statute, the 
défendants are liable only for one penalty of $100 for the 
entire édition of the work published, instead of the like 
penalty for each copy printed ; third, that the complaint does 
not state facts sufficient to constitute a cause of action; 
fowrth, that the supposed causes of action are not set forth 
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fully or at large, but in an abbreviated £orm, différent from 
the usual and established précèdent in ail cases, and that the 
complaint is in other respects uncertain, informai, and insuffi- 
cient. 

On the twenty-sixth o£ August, after the demurrer had been 
noticed for argument, the plaintiff served a paper entitled 
an "amended complaint," in form like the original complaint, 
except that the statute alleged to hâve been violated was 
Revised Statutes, § 5596, instead of Statutes 1870, c. 230, § 
98. This paper was immediately returned by the défendants' 
attorneys to the plaintiff's attorneys, with a written notice 
that they refused to receive it "on the ground that the 
attempted service thereof, as a matter of course, is unauthor- 
ized byi the law and practice of this court, and on the ground 
that, as we hâve served and filed a demurrer to plaintiff's 
déclaration herein, you cannot cure the defects in such déc- 
laration demurred to except by leave of court, after argument 
and payment of costs on the demurrer." 

The défendants now move to strike from the files, as a 
nullity, the paper called an amended complaint, and for gên- 
erai relief. 

The New York Code of Procédure provides, (section 542,) 
that "within 20 days after a pleading, or the answer or demur- 
rer thereto, is served, or at any time before the period for an- 
svvering it expires, the pleading may be once amended by the 
party, of course, without costs and without préjudice to the 
proceedings already had." 

No point has been made that the 20 days after service 
of the demurrer had expired before the amended complaint 
was served. The written notice, returning it, put the refusai 
to receive it on other grounds. This was, perhaps, a waiver 
of the delay in serving the amended complaint. But, whether 
this is so or not, the parties upon the argument of this mo- 
tion hâve put the case whoUy upon other grounds, and sub- 
mitted the question as one not of compliance, or failure to 
comply, with section 542 of the Code, but hâve rested the case 
on the question whether that section applies to actions at law 
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în tte fédéral courta. This is, I think, a waiver of the delay 

in service. 

Two objections, then, are urged against the regularity of 
the plaintiff's practice : (1) that section 542 of the Code is not 
applicable to this court; and (2) that the amonded complaint 
»iates an entirely new cause of action, and on that ground is 
ûot, witbin the terms of section 542 of the Code, such an 
amendment as can be made in this way without leave of the 
court. 1 Stat. 1872, c. 255, § 5, as re-enacted in Eev. Stat. 
§ 914, provides that "the practice, pleadings, and forms and 
modes of proceeding in civil causes, other than equity and 
admiralty causes, in the circuit and district courts, shall con- 
form as near as may be to the practice, pleadings, and forms 
and modes of proceeding existing at the time, in like causes, 
in the courts of record of the state within which such circuit 
or district courts are held, any rule of court to the contrdry 
notwithstanding. " 

I think it is very clear that the mode of amending the com- 
plaint, as of course, according to section 642 of the Code, 
cornes within the terms of the statute. It is a matter of 
"practice, pleading, form and mode of proceeding," nor is 
there any difficulty in its application growing out of the 
peculiar organization or powers of the fédéral courts. Since 
that statute was passed the plaintiff's first pleading in this 
court bas beena "complaint," framed according to the prin- 
ciples of the New York Code, instead of a déclaration as at 
common law, and the defendant's pleading bas been, not a 
"plea," but an answer, framed according to the Code. For 
the same reason a demurrer, which is a pleading, should 
conform to the rules regulating demurrers contained in the 
state statute. Code, § 488. The demurrer in this case, except 
as to one of the alleged grounds, was not such a demurrer» 

It is, however, objeoted by the defendant's eounsel that 
Eev. St. § 954, still keeps in force the System of spécial de- 
murrerj which formerly obtained in this court, and that it is; 
inconsistent with, and by necessary implication forbida, thé 
application to the fédéral courts of the practice of amending 
the complaint without leave under section 542 of the Code.. 
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Eev. St. § 954, is a re-enactment of the thirty-second section 
of the judiciary act of 1789, (e. 20, 1 St. 91.) It empowers 
generally any court of the United States to disregard mère 
defects of form in giving judgment except those which, in cases 
of demurrer, the party demurring specially sets down with 
his demurrer as the cause thereof, and authorizes the court to 
amend every such defect or want of form other than those 
which the party demurring so expresses, and any time to per- 
mit parties to amend any defect in process or pleadings upon 
such conditions as it shall in its discrétion and by its rules 
prescribe. 

■The inserting of this section in the Eevised Statutes is an 
indication of the understanding of eongress that it bas not 
been repealed by subséquent législation, (Eev. St. §§ 5595, 
5596 ;) nor is there any difficulty in giving effect to thïs sec- 
tion, as well as to section 914. When section 914 was first 
enacted, in 1872, it immediately changed the forms and modes 
of pleading, including demurrers in the fédéral courts within 
states whose lociil statutes had adopted a System of pleading 
unlike that to which section 32 of the act of 1789 evidently 
refers. And there can be no doubt that in New York the 
déclaration, plea and spécial demurrer referred to in the 
thirty-second section of the judiciary act wer& superseded by 
the complaint, answer and demurrer under the New York 
Code. The inserting of this section in the Eevised Statutes 
as section 954, was not designed to repeal the act of 1872, or 
modify it ; and in construing the two sections together the 
time of their original enactments, respectively, will be con- 
sidered, and hâve its due weight. 

Now, the Eevised Statutes having application to ail parts 
of the United States, there was an obvious propriety in re- 
taining the thirty-second section of the act of 1789, because 
there might be states in which the act of 1872 had effected 
no change in the system of pleading inconsistent with the 
System of spécial demurrers therein referred to, and as a 
statute of amendments it might well be retained as having 
common application throughout the United States, without 
impairÏDg any other System of amending pleadings intro- 
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duced Tinder the act of 1872, adopting tbe modes of pleading 
and practice in force in the states. Section 954r, by being 
brought into the Eevised Statutes, does net perpetuate nor 
re-establish the System of spécial demurrers in states whose 
statutes bave establisbed différent and inconsistent rules of 
pleading. It clearly was not so intended, tbough tbe statute 
of which it was tbe re-enactment was not repealed by tbe act 
of 1872; it bad become partly inapplicable to tbe courts in 
this state, and so remained since it bas been brougbt forward 
into tbe Eevised Statutes as an unrepealed law. 

The practice under tbe Code of giving tbe party tbe rigbt, 
as of course, to serve a new pleading after demurrer or 
answer, is a part of tbe State System of. pleading. It is cal- 
culated to relieve thêr courts from hearing many unnecessary 
arguments on demurrer, and unnecessary motions, and tends 
to facilitate tbe disposition of causes, and is entirely appli- 
cable to tbe courts of tbe United States. An amended com- 
plaint was, tberefore, properly served in tbis case. Lewis v. 
Gould, 13 BI. C. G. 216; BUls v. R. Co. là. 228; Beardsley 
V. LitteU, 14 Id, 102, 

2. Tbe amended complaint sets forth the same causes of 
action as the original complaint. Eev. St. § 4963, referred 
to in the amended complaint, was a re-enactment, almost 
without change of language, and certainly without change of 
sensé, of St. 1870, c. 230, § 98, referred to in tbe original 
complaint, 

It is very trne that the last named section was repealed by 
Eev. St. § 5596, but the later statute being in effect tbe 
same law, the error in tbe original complaint was no more 
than a mère mistake as to tbe date of the statute referred to. 
The case of U. S. v. Claflin, 7 Otto, 546, is referred to as 
an autbority that a complaint charging a violation of one 
statute cannot be amended by changing the averment sj that 
it shall relate to a later statute, because it introduces a new 
cause of action. 

The case bijs no such point or application. In that case 
the later statute was held to be a criminal statute, and not one 
giving a civil remedy, and it was held that no civil acLJon 
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•would lie under the later statuts, therefore an amenclment 
would hâve been impossible if suggested. In the présent 
case the pleader relies upon the same précise facts as in the 
original complaint. He merely changes the averment as to 
the statuts violated, referring to a later act which was iden- 
tical with, but passed as a substitute for, the one first referred 
to. The cause of action was precisely the same. 

The motion is denied. The amended complaint is held to 
hâve been properly filed, and the défendants' time to answer 
or demur to it is extended until the expiration of 20 days 
from the service of this order. 



Etjmsey V. Phœnix Insurance Company. 
{Circuit Court, N. D. New Ywk. Pebruary 28, 1880.) 

Insuhance — Equitable Owner — Insubablb Intehest — Policy. — A 
vendee In possession, under an exécuter}' contract of purchase, is an 
" unconditional and sole owner of the property," within the terms of a 
policy of insurance. 

Same— Statembnt of Intbrest— iioss Payable to Légal Owneb "as 
ms Intebest mat appear." — An application for insurance by such 
vendee, without a spécifie statement of tlie nature of his interest, is net 
"an omission to malte known every fact material to tlie risk," witliin 
the terms of the policy, where such policy was made payable to the 
vendor " as his interest may appear." 

Same — Leasb dp Pkbmises. — The lease of the insured promises by the 
vendee did not avoid the policy under the terms of a condition that such 
policy should be void "if the property be sold or transferred, or any 
change take place in title or possession, whether by légal process, judi- 
cial decree, voluntary transfer or couveyance." 

Same — Proop op Loss — Waiveu dp Defects. — The répudiation of any 
liability under the policy to the person entitled to demand payment of 
the same, waives any imperfections in the preliminary proofs of loss. 

Motion for new trial. 
G. Wilcoxen ,for complainant» 
E. Newcomb, for défendant. 

Wallaoe J. The policy upon which thîs action was 
brought insured the dwelling-house of one Zimmer, and the 
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loss was, by the terms of the policy, payable to the plaintif, 
"as his interest may appear." 

The policy contains the following conditions: "Any false 
représentation by the assured of the condition, situation or 
occupancy of the property, or any omission to make known 
every fact material to the risk, or an overvaluation or any 
misrepresentation whatever, either in a written application 
or otherwise, or if the property be sold or transferred, or any 
change take place in title or possession, whether by légal 
process, judicial decree, Toluntary transfer, or conveyance; 
or if the assured is not the unconditional and sole owner of 
the property, or if the interest of the assured in the prop- 
erty whether as owner, trustée, consignée, factor, mortgagee, 
lessee, or otherwise, is not truly stated in this policy, then 
and in every such case this policy shall be void." 

After the policy was issued, and before the loss, Zimmer 
failed to make payments according to his contract with plain- 
tiÊf, and moved ont of the dwelling. The dwelling was there- 
after occupied by tenants. The question of fact was sub- 
mitted to the jury, whether Zimmer had surrendered or 
abandoned his contract to the plaintiff, with instructions that 
if there had been such surrender or abandonment the plaintiff 
could not recover. The jury found there had been no sur- 
render or abandonment, and, by implication, that the tenants 
who occupied the promises were Zimmer's tenants. A ver- 
dict having been found for the plaintiflf the défendant now 
moves for a new trial. 

It is insisted for the défendant that the policy is void, 
because Zimmer was simply a vendee, in possession of the 
premises under an executory contract to purchase of the plain- 
tiff, when the policy issued, and tÈterefore "not the uncon- 
ditional and sole owner of the property," within the conditions 
of the policy. It is also insisted that because Zimmer stated 
to defendant's agent, at the time of applying for the Insurance, 
that he "wished his house on Porter street insured," without 
stating specifically the nature of his interest, there was "an 
omission to make known every fact material to the risk," with- 
in the conditions ^which render the policy void. Thèse ob- 
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jections to plaintiff's right to recover. may be considered 
together, and may be disposed of by the answer that Zimmer 
was the équitable owner of the property, and was the uncon- 
ditional owner, except as to the plaintifï, and plaintiiï's 
interest was sufficiently indicated by notice that he had such 
an interest in the premises that the loss would be payable 
to him. 

A party in possession of insured premises under a valid' 
Bubsisting contract of purchase is the équitable owner, and 
bas an insurable interest, although he bas not paid the whole 
considération money. He is not guilty of a misrepresentation 
if he represents the house as his when he applies for insur- 
ance, and there is no breach of warranty if the house is de- 
scribed as his dwelling-house in the policy. The statement 
and the state of facts are consistent with each other. There 
is no misrepresentation, because an intent to deceive cannot 
be inferred. There is no breach of warranty, because the 
représentation is true in substance. Strong v. Manfrs. Ins. 
Go. 10 Pick, 40; Mtna Fire Ins. Co. v. Tyler, 16 Wend. 385 ; 
Davis V. Quincy Mutual Fire Ins. Co. 10 Allen, 113; Nihlo v. 
North American Ins. Co. 1 Sandf. 551; Laidlow v. lAverpool, 
etc., Ins. Co. 13 Grant Ch. 377. 

It was not incumbent upon Zimmer to make a fuUer dis- 
closure of his interest in the premises when he applied for 
Insurance. His failure to do so was not an "omission to 
make known a faotmaterial to the risk," within the meaning 
of the policy. This clause in the policy is to be read with 
the other clauses of which it forms part, and, applying the 
maxim "noscitur a wciis," the word omission is équivalent to 
concealment, in the contemplation of the policy. The cases 
cited are authorities to flie efïect that in view of Zimmer's 
interest as équitable owner of the premises, in the absence of 
spécifie inquiry, he communicated ail that was material to 
the risk, and was not bound to speoify the précise extent or 
nature of his interest. 

^ The fact that Zimmer moved out of the dwelling-house and 
let it to tenants, is not a defence within the condition that 
avoids the policy, "if any change take place in title or po^f 
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session." The change of possession contemplated is some- 
thing more than a change of occupation. It is a change 
effected "by légal process, judicial decree, voluntary trans- 
fer, or conveyance;" one which refers to his possessory right 
and not to the occupancy of the insured. The possession of 
Zimmer's tenants was his posBsesion, within the meaning }f 
the policy. 

Finally, it is insisted for défendant that plaintiff should 
he defeated because the proofs of loss were made and verified 
by him and not by Zimmer; and, inasmuch as the policy 
requires the proofs to be made by the insured a condition 
précèdent to a cause of action on the policy, has not been 
complied with. It is a sufficient answer to this position that 
the défendant received and retained the proofs of loss served 
by the plaintiff, at the same time repudiating ail liability 
upon the policy, upon the ground that Zimmer had no interest 
in the promises at the time of the fire. The plaintiflf was the 
person to whom the whole loss was payable, by the terms of 
the policy, and the proper party to bring an action to recover 
it. By repudiating any liability under the policy to the person 
entitled to demand payment the défendant waived any imper- 
fections in the preliminary proofs. Angell on Insurance, 
§244. 



Claeidgb V. KuLMER and otherc. 

{Circuit Court, S. D. Pennsylvania. March 9, 1880.) 

Bankeuptct— Prefbbekoe — Rbasonable Cause to flELiEVE.— A pref. 
erence may be avoided uuder the bankrupt law wherever the créditer 
has knowledge of faots calculated not merely to taise a suspicion, but to 
produce a reasonable belief of the debtor's insolvency. Wliat facts are 
neccBsary to produce such belief must be determined in eacb particular 
case. 

8amb — SETTma Asidb Execution — Effbct on Intermbdiatb Liens. — 
Where an assignée in bankruptcy avoids, as a préférence, an exécution ' 
larger in amount than the value of the goods levied on, he is entitled to 
the goods or their proceeds as against an exécution levied after the pref- 
srential exécution, but before the flling of the pétition in bànki;uptcy. 
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Bill in equity, filed by petitioning créditer s of Dempster, an 
alleged bankrupt, to restrain certain other creditors from 
proceeding upon exécutions levied upon the personal property 
of the bankrupt, the bill alleging that thèse exécutions were 
fraudulent préférences. An injunction was granted, and, 
after Dampster h ad been adjudicated a bankrupt, the prop- 
erty was sold under an order of court by commissioners and 
the proceeds paid into the registry of the court. The asignee 
in bankruptcy was substituted as complainant, and after the 
pleadings and évidence had been completed tbe cause was, 
by agreement of the parties, referred to the register in bank- 
ruptcy, Edwin T. Chase, Esq., as master. He found the fol- 
lowing facts : 

The pétition in bankruptcy. was filed May 14, 1878. On 
May 8, 1878, two exécutions had been levied upon the bank^ 
rupt's Personal property ; one in f avor of Thompson & Binns, 
upon a judgment confessed April 26, 1878, for $806.20, an 
the other in favor of Gotlieb Kulmer, upon a judgment con- 
fessed April 29, 1878, for $354.81. Between the date of thèse 
exécutions and the filing of the pétition several small exécu- 
tions, upon judgments obtained adversely, were levied. Prior 
to receiving from Dempster the confessions of judgment, 
Thompson & Binns had from time to time sold merchandise 
to him for cash, receiving his checks in payment. On the last 
few purchases the checks came back unpaid and protested. 
Mr. Thompson, becoming alarmed, went to Chester, whero 
Dempster resided. Both parties went together to the office 
of Mr. Dickinson, attorney for Thompson & Binns, and Demp- 
ster executed the judgment note, which was made payable at 
once. Dempster told Thompson that he was about being sued, 
or expected to be sued, for some accounts. Thompson testified 
that, being afraid that Dempster would confess judgment to 
hisfather or some one else, he (Thompson) took the judgment 
note in order to get ahead of any such judgment, and 
instrueted his attorney to issue exécution as soon as suits 
were brought or judgment obtained against Dempster. Sub- 
iuoquently a judgment was entered in favor of Dempster's 
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father, and the attorney for Thompson Si Binns immediately 
issued exécution on their judgment, 

The master further reported that the confession of judg- 
ment to Kulmer was for goods previousiy purchased, at dif- 
férent times, by Dempster, who had given checks for thèse 
purchases. The last two checks having been returned pro- 
tested, Kulmer went to Chester, saw Mr. Washabaugh, his 
attorney, and was informed by the latter that Dempster was 
in an embarrassed condition; that many of his checks and 
drafts had been protested lately, and that he had been under- 
going a crisis in his business affairs, but, if allowed an 
opportunity, would pay the claim. On behalf of Kulmer, 
Washabaugh then obtained the .judgment note from Demp- 
ster, upon the understanding that it was to remain in Wash- 
abaugh's hands so long as $50 a week were paid. At this 
time Washabaugh knew that Dempster had been frequently 
sued, and that about a week previous judgments had been 
obtained and exécutions issued against him for about $1,400, 
which, however, had been paid. 

The master also reported that it was true that Dempster 
made statements to Mr. Thompson and Mr. Kulmer, assert- 
ing his solvency, but that thèse statements should not hâve 
deceived them, as Mr. Thompson was perfectly compétent to 
form an opinion as to the value of Dempster' s stock, and Mr. 
Kulmer's counsel had fuU knowledge of Dempster's etibar- 
rassed condition. 

The master was of opinion that the testimony showed that 
thèse exécution creditors had reasonable cause to believe 
Dempster insolvent when they procured the judgment notes 
from him, (citing Dutc/ier v. Wright, 4 Otto, 557,) and further 
eaid: "Counsel for thèse exécution creditors seemed to rely 
upon the récent case of Grant v. The Bank, 7 Otto, 80, as 
relaxing the rule as to préférences and knowledge on the part 
of the creditor of the insolvency of the debtor at the time of 
taking a security, and argued that the décision in that case 
overruled the leading cases on thô'subject cited by counsel for 
tho assignée in bankruptcy ; but upon a careful examination 

vl,no.6— -26 1 
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of the case referred to the master is unable to see its applica- 
tion to the présent case." 

With regard to the exécutions which were issued between 
the date of the Thompson & Binns and Kulmer exécutions 
and the filing of the pétition in bankrupcy the master re- 
ported as follows : "It waS argued by counsel for the severai 
adverse exécutions heretofore referred to that if it should be 
held that the executioùs of Kulmer and Thompson & Binns 
were void under the bankrupt law thèse later exécutions should 
be paid out of the fund in préférence to the assignée in bank- 
ruptcy. A number of cases were cited by counsel for and 
against the proposition. In re Steel, 16 N. B. E. 105, and 
In re Biesenthat, 15 N. B. K. 228, were relied upôn by 
counsel for the assignée ; and Stover t. Haynes, 18 N. B. E. 
354; Shelley v. Elliston, 18 N. B. E. 375; In re Hull, 18 N. 
B. E. é, and In re Gold Mountain Mining Co. 15 N. B. E. 
545, by the counsel for the adverse creditors. Thèse author- 
ities are somewhat conflicting, but in the opinion of the mas- 
ter the question should be determined by the amount of the 
preferred exécution and the value of the property levied upon. 
The aggregate amount of the Kulmer and Thompson & Binns 
exécutions were nearly $1,200, while the value of the goods 
levied on * * * was about $900. * * • Although 
the last exécutions were not in fraud of the bankrupt law, it 
is not the province of that law to put such creditors in a bot- 
ter condition than they would hâve occupied if such law had 
not existed, or been invoked ; and, as they would hâve taken 
nothing if the first two exécutions had remained unimpeached, 
it cannot be that they should be paid out of a fund reaUzed 
from the sale of property which, when levied upon by the later 
exécutions, was more than absorbed by the prior exécutions." 

For thèse reasons the master reported that the fund in the 
registry of the court should be paid to the assignée in bank- 
ruptcy. The cause was heard upon exceptions to this report. 

Joseph J. Broadhurst, for assignée. 

George L. Crawford, for Thompson & Binns. 

E. Cooper Shapley, for Kulmer. 

Alfred Driver, for subséquent exécution creditors. 
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Btjtler, J. An earnest argument was made against the 
maBter's finding that the exécution creditors, Gotlieb Kulmer 
and Thompson & Binns, had reasonable cause to believe Mr. 
Dempster insolvent when the judgment notes were given. It 
has not conyinced us, however, that the master is wronp;. 

The law is well settled. Grant v. The Bank, 1 Otto, 80, 
contains nothing new. The creditor must bave such knowl- 
edge of facts, to defeat a- préférence, as are calculated to 
produce reasonable belief of the debtor's insolveney. It is 
not sufficient that he hâve cause to suspect, simply. As is 
said in Grant v. The Bank, dicta to the contrary are not 
wanting. But the rule, as above stated, conforms to the 
language of the statute, and to every décision in which the 
question was involved. What facts are neoessary to produce 
the belief must be determined in each particular case. No 
rule on the subject has been or can be establiehed. To som© 
minds the facts found,and adverted to by thé judge,in Grant 
T. The Bank, would bave been sufficient, and, if they had 
satisûed the circuit court, it is quite probable the final resuit 
in that case would bave been otherwise. 

In the case before us it would be difficult, we think, for an 
unbiased mind to read the testimony respecting the informa- 
tion possessed by Messrs. Kulmer, and Thompson & Binns, 
at the time their notes were given, and avoid the conclusion 
that each of them, directly, or through their counsel, had 
knowledge calculated to produce a reasonable belief that Mr. 
Dempster was unable to meet his business obligations as they 
maturedi And this inabUity constituted insolveney. What 
they may bave supposed him able to do with time to nurse 
his affairs is unimportant. To each of them he had recently 
given cheoks repeatedly, without having funds to meet them. 
They knew that his creditors vpere pressing; that he was fre- 
quently sued, and was seriously embarrassed, Mr. Dickinson, 
attorney for Thompson & Binns, testifying that a "multitude 
of suits" had been instituted against him, "several during 
the previous week," and that he (the witness) was afraid the 
father would get judgment and sweep everything away. It 
is not very important that Mr. Dempster was able to arrange^ 
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thèse suits. The fact remains that he was not able to meet 
bis obligations as they matured, and that Kulmer and 
Thompson & Binns knew it. He was staggering on, under 
the burden of his debts, endeavoring to procure time, and 
hoping to get through, but he was manifestly insolvent, and 
muât hâve so appeared to ail familiar with the facts referred 
to. His représentations made to creditors, under the circum- 
stances, were entitled to little -crédit, and receive little. 
Neither Messrs. Kulmer, nor Thompson & Binns, believed 
that "he had abundant means to pay ail his debts," if then 
pushed; otherwise they would not bave threatened suit, and 
pressed for judgments as they did. The exceptions filed by 
thèse creditors must therefore be dismissed. 

We also agrée with the master respecting the claims of the 
subséquent exécution creditorsi Without the intervention of 
the assignée, it is clear, they could get nothing. The benefit 
of the intervention is for the gênerai creditors. If it were 
not, the assignée should withdraw; and, if he did not, the 
court should dismiss his bill. Why should he interfère, at 
the expense of the state, to confer préférence on thèse subsé- 
quent exécutions ? Ami why should equity aid him in doing 
80, if he desired ? In the distribution thèse exécutions will 
receive a dividend; to give them more would be most unjust. 
The levy made subject to the prior exécutions was of no 
value. It would not hâve realized a farthing. In principle 
the claims of thèse creditors cannot be distinguished from 
that made in Reed v. Mcintyre, 8 Otto, 513. 

A decree must be prepared dismissing ail the exceptions, 
and confirming the report. 
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In THE Mattbb of Henry Troth, Bankrupt. 

{Circuit Court, D. New Jersey. January 31, 1880.) 

ASSIONMENT FOR BeNEFIT OF CkEDITORS — "CoNTBrANCB UX VIOLATION 

OF THE Provisions op the Bankrupt Act" — Rev. St. i 5129. — A 
voJuntary assignment for the beneflt of creditors, under a law of the state 
of New Jersey, which "imposes restraints upon the rights to partici- 
pate in the distribution of the assigned estate," inconsistent with the 
bankrupt act, and changing " the course of their administration" under 
the act, is a " conveyance in violation of the provisions of the bankrupt 
act," within the scope of section 6129 of the Revised Statutes. 
Samb — Deets Provbd Undbr Assignment — Composition Résolution. 
—Creditors who hâve proved their debts under such assignment are still 
compétent to vote upon a composition resolution at any time within six 
montlis after such assignment was made. 

Bill of Eeview. 

McKennan, J. This bill prays for a reversai of the order 
of the district court approving a resolution of composition 
adopted by the creditors of Henry Troth, and ordering it to 
be recorded. 

It appears that on the thirtieth of August, 1878, Henry 
Troth filed bis pétition in bankruptcy, and that on the twenty- 
first of October foUowing, at a meeting of bis alleged cred- 
itors, a resolution of composition was adopted by the required 
number of creditors, representing the required amount of 
claims against the bankrupt. 

On the tenth of April, 1878, the bankrupt made a volun- 
tary assignment of ail bis property for the benefit of bis 
creditors, under which ail the creditors, who approved of the 
composition, proved their debts, and made claim to their 
dividend of the assigned, assets. The complainant, on this 
proceeding, refused to prove under the assignment or to 
assent to the composition. 

Henoe it is urged that the resolution of composition was 
not lawfully adopted, and ought not to bave been approved 
by the district court. 

By the statute of New Jersey relating to voluntary as- 
signments, the assignée is invested with a complète title to 
ftU the property of the assigner at the date of the assignment, 
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■which property he holds for the benefit only of those credit- 
ors who prove their debts within a fixed period, their right to 
partieipate in the distribution of it thereby becoming vested. 
AU other creditors are excluded from any share of the as- 
signed estate, but their rights are not otherwise afïected. 

By the plain terms of the statute, as well as by repeated 
judicial exposition of it, the participating creditors are barred 
of any suit, in law or equity, against the assignée, except in 
respect of the property upon which the assignment opérâtes. 
He is protected against personal liability to them, his future 
acquisitions are unavailable to them, and in every bénéficiai 
and practical sensé the relation of debtor and creditor between 
them ceases to exist. It follows, therefore, that if the title of 
the voluntary assignée to the property conveyed by the assign- 
ment is indefeasible by the assignée in bankruptcy, the cred- 
itors who proved their claims under the assignment could 
not pass a valid resolution of composition. 

This dépends upon the effect of the thirty-fifth section of 
the original bankrupt act, which has been divided into sec- 
tions 5128 and 5129, in the Eevised Statutes. 

The first of thèse sections (5128) avoids préférences to 
creditors, when made vrithin four months- before the date of 
proceedings in bankruptcy; and the latter (5129) avoids ail 
conveyances made in violation of the provisions of the bank- 
rupt act within six months of the date of such proceedings.. 

It is only necessary to say, in référence to the act of June 
22, 1874, that it is inoperative in this case. Its abbreviation 
of the period within which préférences and conveyances in 
violation of the bankrupt law may be avoided is expressly 
limited to cases of involuntary bankfuptcy, leaving the origi- 
nal enactment unchanged in ail cases of voluntary bankruptcy.. 

I think there is no reason to doubt that the voluntary 
assignment hère does not fall within the class of préférences 
to which section 5128 of the Eevised Statutes exclusively" 
applies, and which are avoidable when made within foitr 
months before the date of proceedings in bankruptcy. By the 
terms of the state law under which it was made ail the prop- 
erty of the assigner vests in his assignée for the equal benefit 
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of ail his creditors, and the right of ail the creditors to par- 
ticipate in it, without discriminating conditions, is recognized 
and secured. But, inasmuch as the state law imposes re- 
fitraints upon the right to participate in the distribution of 
the asssigned estate which are inconsistent with the bank- 
rupt act, and so changes the course of their administration 
nnder the latter act, it is a "conveyance in violation of the 
provisions of the bankrupt act," and is thus brought within 
the scope of section 6129. For the avoidance of such convey- 
ances six months are allowed by that statute. 

This classification of the assignment in question is sus- 
tained by the opinion of the suprême court in Mayer v. Hill' 
man, 1 Otto, 496. In that case it was held that a voluntary 
assignment, under the laws of Ohio, for the equal and com- 
mon benefit of ail the creditors of the assignor, ia not fraud- 
ulent, and if voidable it must be bacause it may be deemed 
necessary for the efi&ciency of the bankrupt act that the 
administration of an insolvent's estate shall be entrusted to 
the direction of the district court, and not left under the con- 
trol of the appointée of the insolvent, and hence that pro- 
ceedings to avoid such an instrument may be commenced 
within six months. And such is the import of other décisions 
of the same court. 

As the proceedings in bankruptcy in this case were begun 
within sir months after the date of the voluntary assignment, 
that instrument was not then indefeasible, but might hâve 
been declared invalid at the instance of an assignée in bank- 
ruptcy. The creditors who proved their debts under the vol- 
untary assignment, therefore, still sustained that relation to 
the bankrupt, and were compétent to vote upon a composition 
resolution. As that resolution was lawfuUy adopted, it was 
properly approved by the district court, and the bill must, 
therefore, be dismissed, with costs* 
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Babcock V. JuDD and anotli&i'. 

iCireuit Court, D. Gonneeticut. Pebruary 23, 1880.) 

Patent — New Combination op Old Inghedckkts — Substitution of 
New Ingrédient — GiLt. v. Wells, 21 Wali. 1. — The substitution of a 
new ingrédient in a patented combination of old ingrédients does not 
constitute an infringement. 

Bill in Equity for alleged infringement of lettera patent. 

Charles E. Gross, for plaintif. 

Charles E. Mitchell, for défendants. 

Shipman, J. This is a bill in equity founded upon the 
alleged infringement of letters patent for an improved win- 
dow-spring catch, or sash-holder, whioh were issued to Frank- 
lin Babcock on September 29, 1868. The plaintilïs are the 
owners of the patent. 

The patented devioe consista of a cylindrical shell or socket, 
having a screw eut upon its outer periphery, into which 
Boeket is inserted, through an opening in the outer end, a 
sliding' boit. The boit consista of a slender stem within the 
socket, and a sliding shoulder and thumb flange, which are 
exterior to the socket. Around the stem is a spiral spring, 
acting between the bottom of the socket and the sliding 
choulder. The stem passes through a whole in the bottom 
of the socket, and is riveted at the end so as to limit outward 
movement. The hole acts as a necessary bearing for the 
stem, whioh is of small diameter as compared with the shell. 

By means of the thumb flange the sliding boit is pressed 
back against the spring. The whole is adaptedtobe screwed 
into the jamb of a window-frame, so that the thumb latch 
shall extend outward in front of the sash, and the angle of 
the boit shall be so placed that it can enter into notclies in 
the side of the sash to hold the window, and can be released 
by pressing back the boit by means of the thumb flange. 

The invention consisted merely in the combination of the 
différent éléments, ail of which were old. The same form of 
boit was manufactured many years ago in New Britain. The 
claim is for "the combination of the screw socket A, sliding 
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uhoulcler B, witli flange C, stem a, and spring b, ail as and for 
the purpose set forth." 

The plaintiffs endeavor to hâve the claim construed to 
mean the combination of screw socket, a sliding boit pro- 
vided with a thumb pad and stem, and the spring, so that a 
sliding boit, if provided with a thumb pad and a stem or leg 
of any sort, -would be included within the patent. This is not 
the obvions meaning of the claim or of the spécification. 
The spécification describes the stem with more particularitj 
than the patentée used in regard to the other parts of the 
combination. Indeed, but little description of the éléments 
of the device was necessary or was given, as the différent 
parts were well known, and were clearly shown in the draw- 
ings. The patentée intended to claim the combination of 
screw socket, sliding shoulder with flange, stem a, (the last 
two éléments constituting a well-known form of boit,) and the 
spring. The stem is made, in the patent, as important a 
member of the combination as any other. 

This combination was noyel and viseful. It is admitted that 
the défendants bave infringed the patent by the manufacture 
and. sale of articles like Exhibit 4, which are the plaintifî's 
catch with a double stem. 

The défendants hâve aiso made and sold articles which were 
known upon the trial as Exhibit 5. The question in the case 
is wlicther the form of sash-holder is an infringement. 

The catch consists of a cylindrical screw socket, the bottom 
of the socket having no hole. The boit has the plaintifE's 
sliding shoulder and thumb pad, but the défendants hâve, 
with a good deal of ingenuity, made a somewhat clumsy new 
hub or stem in place of stem A. Instead of the slender, round 
stem, whose diameter is no larger than the thickness of the 
shoulder, the diameter of the défendants' hub is greater than 
the thickness of the bottom of the boit, whereby two shoulders 
are formed at the junction of the body and hub, which 
shoulders enlarge the boit at that point sothat movement out- 
ward or toward the window is limited. The hub has a socket 
to reçoive the spring, and its inner end has four radial arms 
or prongs, which extend outward far enough to span substan- 
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tially the inner chamber of the soeket. Thèse arms bear 
upon the inner walls of the soeket; the shoulders at the other 
end of the hub bear also upon the side walls, so that tlie boit 
is supported at each end, and is moved endwise with the case 
on thèse supporta. The bottom of the shell forma an abut- 
ment to the spring, as in the plaintiff's catcli. 

The enlarged shoulders and radical arms prevent the boit 
from being inserted in the case through its outer end. The 
case is left open at the inner end and the boit is there 
inserted, the arm, upon which is the thumb pad, being bent 
over 80 as to bring its outer end substantially in front of the 
opposite end of the boit. After the thumb pad bas passed 
through the orifice in the outer end of the case, the boit is 
turned one-quarter révolution, and is also passed through the 
orifice until it is stopped by the shoulders. The spring is then 
placed in the soeket of the hub and the bottom of the case ia 
placed in position. 

This form of boit was new at the date of tbe Babcock 
patent. It is not the Converse boit, known as Exhibit 9, 
which, although it has the spring receiving soeket in the hub, 
is differently constructed with respect to the sides of the hub, 
and to the position of the sliding shoulder. Had the défend- 
ants' boit been known at the date of the patent, the gênerai 
funetions of the two bolts being the same, the substitution 
would hâve been simply a substitution of one well-known 
boit for another, whieh performed the same office, and the 
change would hâve been formai. But the stem of the boit is 
new, and while the gênerai window locking function of the 
two bolts is the same, the change in the method of construc- 
tion is not merely formai, but îs a change in the principle 
upon which the stem is made. The plaintiff's stem had its 
bearing in the hole in the bottom of the case. This com- 
pelled the stem to protrude through the bottom of the case 
when the boit was pressed inwards. The défendants' stem 
has its bearings entirely upon the walls of the case, which 
therefore is wholly closed except in front. Whether this is 
an advantage or not, I do not know. In conséquence of the 
bolts coming in direct contact with the bottom cf t'.e casa 
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less presBure may be brought to bear upon the défendants^ 
Bpring than upon the plaintiff's, and it may be less liable to 
injury. 

The law upon the aubject of équivalents for one of the 
members of a combination of old ingrédients bas been fre- 
quently laid down of late by the suprême court. It is stated 
in GUI V. Wells, 22 Wall. 1, as foUows : "By an équivalent 
in suoh a case it is meant that the ingrédient substituted for 
the one withdrawn performs the same function as the other, 
and that it was well known, at the date of the patent securing 
the invention, as a proper substitute for the one omitted in 
the patented combination. Hence it follows that a party who 
merely substitutes another old ingrédient for one of the in- 
grédients of a patented combination is an infringer, if the 
substitute performs the same function as the ingrédient for 
■which it was substituted, and was well known at the date of 
the patent as a proper substitute for the missing ingrédient. 
But the rule is otherwise if the ingrédient substituted was a 
new one, or performed substantially a différent function, or 
was not known at the date of the plaintiff's patent as a proper 
substitute for the one omitted, as in that event he does not 
infringe. " 

There must be a decree for an injunction, and for an ac- 
couuting in regard to ail articles made like Exhibit é, with 
costa. 



The Thatcher Hbating CoMPAïnr v. Spbar and another. 

(tlrcuit Court, 8. D. New Yfrrk. January 28, 1880.) 
Patent— Improvements iîi AïK-HBATiNa FuiwfA«HB. 

Infringement of Patent. 

B. F. Lee, for plaintifE. 

E. Cowen, for défendants. 

Blatchfobd, J, Thig suit is founded on letters patent No. 
71,24é, granted to John M. Thatcher, November 19, 1867, 
for an "air-heating furnace." The spécification states that 
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the invention is one of "improvements iu air-heating fur- 
naces." Thè right figures in the drawings are ail of them 
views of différent parts of a furnace. The spécification says : 
"My said invention consista of several improvements in hot- 
air furnaces designed to be set in brick-work or inclosed in 
any suitable manner." 

The spécification then divides the invention into six parts. 
The first part consista of one particular; the second part of 
three particulars; the third part of one particular; the fourth 
part of two particulars ; the fifth part of one particular ; and 
the sixth part of one particular. There are as many claims 
asthere are particulars, namely, nine. Only the second and 
third claims are involved in this suit. They relate to partic- 
ulars 1 and 2 of the second part of the invention. 

The text of the spécification says, in respect to those par- 
*'"ulars : "My invention also consists in the eombination and 
arrangement of a passage way from and through the furnace 
iront to and into the fire-pot at the bottom thereof, the pas- 
sage way being of sufiicient width and height to admit of the 
intraduction of a slioer or poker for the purpose of slicing the 
fire and removing the clinkers from the grate-bars foi'ward; 
the bottom of the passage way being on a line with the top 
suiface of the grate bars, and the top and sides of the passage 
■way being formed by an enclosing plate, extending from the 
fire-pot to the furnace front, and joining at the sides the ash 
pit box, 80 as to prevent any communication between said 
passage way leading from the furnace front into the fire-pot 
and the hot-air chamber surrounding the fire-pot ; and this 
part of my invention further consists in combining with said 
enclosed passage from the furnace front to the fire-pot a 
dowuward openiag between the furnace front and fire-pot, 
leading from said enclosed passage to the ash pit, whereby 
clinkers and other matter removed from the fire-pot may fall 
into the ash pit." 

The spécification also says: "The drawings illustrate a 
funiace for brick-work, in which my inventions are embodied. 
The iire-pot a is a cylindrical casting, such as commonly used 
for that purpose, and sets upon a box, also of cast-iron, which 
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encloses tbe ash pit b. * * ^ The fire-pot is placed at 
Bufficient distance from the furnace front e to allow the hot- 
air chamber enclosed in the inner surrounding walls to extend 
around the fire-pot, between it and the furnace front. * * 
• At the bottom of the fire-pot, in the front part thereof, is 
a clinker cleaning aperture i, which extends forward to and 
through the furnace front, the passage way being enclosed by 
the plate i, so that it shall not hâve any communication with 
the surrounding hot-air chamber e'. A stopper may be used 
to close this clinker cleaning passage, or that part of it which 
leads into the fire-pot, if desired, or it may be left open to 
supply air to the fuel in the fire-pot. The aperture should be 
of sufficient width and height to permit the introduction and 
use of a slicer, or a po.ker, or other suitable instrument, for 
the purpose of slicing the fire, cleaning the grate-bars from 
clinker. and removing the clinker, which may be drawn out 
through this passage into the room in front of the furnace 
front, if desired, when the downward passage j is not used, in 
which case there should be a plate across the space between 
the fire-pot and furnace front, on a levai with the top surface 
of the grate-bars, The downward passage j, between the 
furnace front and grate, is an opening leading from the 
clinker cleaning passage down to the ash pit, for the purpose 
of allowing the clinker and ashes to fall from the clinker 
cleaning opening into the ash pit." 

The second and third claims are in thèse words: "2. The 
clinker cleaning passage from and through the furnace front 
to and into the fire-pot, enclosed by the plate connected with 
the fire-pot, furnace front and ash pit, so as to prevent com- 
munication with the hot-air chamber surrounding the fire-pot, 
Bubstantially so described. 3. In combination with the 
clinker cleaning passage, the downward passage leading 
therefiom to the ash pit, substantially as described." 

Varions prier structures and patents are set up as antici- 
pating the second and third claims on the question of novelty. 
One is the furnace represented by the défendants' exhibit — 
"0 d Philadelphia Heater." It is adduced to defeat the sec- 
ond claim. On the whole évidence it d'.d not contain a prao- 
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tically useful clinker cleaning passage, nor one operating as 
Thatcher's does. The passage was so narrow at its inner end, 
in proportion to the diameter of the grate, as to require ail 
the clinkers on the grate surface which could be reached to 
be drawn to such narrow aperture, and thus a large part of 
the clinkers which could be reached would be drawn through, 
and carry along with them the live coals remaining in the 
parts previously cleaned of clinkers. This difficulty is obvi- 
ated in Thatcher's arrangement by the relation which the sizo 
of the inner end of the passage bears to the size of the grate. 
Moreover, in the "Old Philadelphia Heater" the sides of the 
fire-pot were nearly at right angles to the opening, and this 
made it impossible to reach considérable portions of the grate 
surface. The structure had no downward passage. 

The Spear car-heater does not contain Thatcher's inven- 
tions. 

The John P. Hayes patent, of Jnne 22, 1858, is adduced. 
The upwardly projecting studs on the grate prevented Hayes' 
arrangement from operating like Thatcher's, and there was 
no downward passage leading out of a clinker cleaning pas- 
sage. The same remarks apply to "défendants' exhibit, J. P. 
Hayes' heater," and to "complainant's exhibit, New Jersey 
représentation of Hayes' heater." 

The Moore patent of May 22, 1866, bas no bearing on the 
case. 

The patent to James Morrison, Jr., of February 21, 1865, 
is for a stove, not a furnace, The store has near its base an 
opening from the outside, on a level with tbe grate, to and 
into the fire-pot, for the purpose of raking out the clinkers 
and dropping them into the ash pit over the edge of a projec- 
tion from the grate. The clinker cleaning passage does not 
extend through a chamber containing hot air, as in Thatcher's 
arrangement. Nor is tbe downward passage wholly within 
the clinker cleaning passage, as in Thatcher's structure, but, 
on the contrary, it is wholly outside of the clinker cleaning 
passage. The Morrison model, if difïering from the descrip- 
tion and drawings of the patent, cannot be regarded to afïect 
Thatcher's patent. The Thatcher patent requires that the 
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clinker cleaning passage shall be enclosed by a plate connected 
with the fire-pot, furnace front and ash pit, wliich shall pre- 
vent communication with a hot-air chamber surrounding the 
fire-pot, and that the downward passage shall be Tirholly 
between the furnace front and the grate, and none of it out- 
side of the furnace front. No such arrangement îs found in 
Morrison's structure. 

The material question is that of infringement. In the 
défendants' structures, represented by the plaintiff's exhibits 
D, E, F, G, H and I, and which are represented, also, in 
substance, by the défendants' model, "Anti-clinker Heater," 
the anti-clinker arrangement for cleaning the grate is placed 
■whoUy below the hot-air chamber, and below the bottom of 
the fire-pot and within the ash pit. The clinker cleaning 
passage does not go through the hot-air chamber. In the 
Thatcher arrangement the clinker cleaning passage is above 
the ash pit and goes through the hot-air chamber. As the 
défendants do not hâve the clinker cleaning passage of the 
second claim of the Thatcher patent, they do not have the 
clinker cleaning passage of the third claim, and so neither 
claim is infringed. 

Nor do the exhibits K and L and Angus' stove infringe either 
the second or the third claim. They do not have any hot-air 
chamber surrounding the fire-pot, and so do not infringe the 
second claim. They do not have the clinker cleaning passage 
of the third claim, because they do not have the clinker 
cleaning passage of the second claim, enclosed by the plate of 
the second claim, shutting ofE communication with a hot-air 
chamber surrounding the fire-pot. 

The biU is dismissed, with costs. 
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Stephenson V. The Second Avenue Eaileoad Company. 

(Circuit Court, S. D. New York. January 20, 1880.) 
Patent — Re-issue — Identitt oj" Invention. 

Infringement of Patent. 

Wheeler, J. The only real question presented at the 
hearing of this cause upon the pleadiuga as drawn, underthe 
law, and the évidence admissible in support of them, is 
whether the re-issued patent No. 6,697, dated Oetober 11, 
1875, is for the same invention as that for which the original 
patent No. 61,482, dated January 22, 1867, was granted. 
Upon a careful examination of each, although there are sev- 
eral things mentioned and described in the spécification of 
the re-issue not mentioned or described in that of the orig- 
inal, and although the claims are quite différent, there is 
nothing mentioned or described in the spécification of the 
re-issue not shown in the drawings or model of the original, 
so far. as has been observed, and there is no élément of any 
combination,or arrangement,or device, claimed in the re-isssue 
that is not either mentioned or described in the original as 
performing, or intended to perform, the office assigned to it 
in the reissue. Therefore, it cannot be held that the re-issue 
is for any différent invention from that described in the 
original. 

Let a deeree be entered for the orator for an injunction 
against further infringement of any of the patents described 
in the bill exoept No. 1,969, dated June 14, 1864, for a 
design, which has expired, and for an account according to 
the prayer of the bill, with costs. 
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COMMEBFOED V. ThOMPSOI;, 

{Cfircuit Court; D. Kentucky. March 31, 1880.) 

Letters Concebning Lottebies — Letters Addrbssed to Secubtart 
op Lottekt Company — Détention bt Postmistbess — Injdnction. — 
A court of equity will net grant relief where letters addressed to the 
secretary of a lottery company are detained by the postmistress, under 
the direction of the postmaster gênerai, as having been mailed in viola- 
tion of section 3894 of the Kevised Statutes, providing that " no letter 
* * * concerning lotteries ***** shall be carried in the 
mail," where the pleadings fail to show that the letters had no connec- 
tion with the lottery business. 

In Equity. 

James A. Beattie, D. W. Sanders and W. 0. Dodd, for com- 
plainant. 

G. C. Wharton, J. R. Goodloe and A. A. Freeman for de- 
fendant. 

Brown, J. This ia a bill brought by tho complainant, a 
citizen of New York, against the défendant, postmistresa of 
the city of Louisville, for the purpose of enjoining her from 
interfering with and delaying complainant 's letters, addressed 
to him at Louisville. The bill charges, upon information and 
belief, that there are in the post-oJB&ces, and hâve been sinee 
the tenth of October, letters of the value of $5,500, addressed 
to "T. J. Commerford, Secretary, Louisville, Kentucky, lock- 
box No. 121," with the required postage prepaid upon each 
letter, and that défendant has taken possession of the same, 
and refuses to deliver them as the laws of the United States 
require, notwithstanding he has demanded possession thereof . 
The bill further allèges that at the time thèse letters were 
mailed the postal laws of the United States and the régula- 
tions of the department authorized the mailing and transmis- 
sion thereof and their delivery by the défendant; that the 
complainant is entitled to possession of the same, ànd unless 
they are delivered he will suffer great wrong and irréparable 
injury. 

Prayer for an injunction to the défendant to deliver posses- 

v.l,no.7— 27 
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Bion of any and ail letters addressed to the complainant, aâ 
well as ail such as may hereafter be addressed to Mm and 
received at her office. 

In her answer défendant bases her refusai upon certain 
instructions f rom the postmaster gênerai, directing the déten- 
tion of letters addresssed to the complainant. She dénies 
that the laws of the United States, or the régulations of the 
department, require the delivery of such letters, and charges, 
upon information and belief , that ail of said letters are letters 
and communications about and concerning a lottery known 
as "The Commonwealth Distribution Company;" that ail of 
said letters are intended to be received by said company, 
although addressed in the name of the complainant, "Secre- 
tary," for convenience, and toconceal the fact thatthey were 
intended for said company, and that they were letters and 
communications concerning a lottery ; that they are the ex- 
clusive property of said company, and that the complainant 
is but the secretary so-called, and employé of said company, 
and bas no ownership or property in said letters ; and that 
said letters, and every one of them, were deposited in the 
mail bag of the United States in violation of the laws of said 
govemment, and that their transmission from the varions 
offices where they were deposited was also in violation of the 
law. 

The answer further sets forth the correspondence with the 
postmaster gênerai in which he directed défendant to detain 
letters to "T. J. Commerford, Secretary," and insists such 
order was justified by law, and was within the scope of his 
powers as postmaster gênerai. 

Few intelligent persons will deny that lottery gambling is a 
vice which merits the réprobation visited upon it by almost 
ail the enlightened législatures of modem times. The moral 
sensé of the community long since pronounced against it, and 
the éloquent denunciations of Mr. Justice Catron, in the case 
of The State v. Smith, 2 Yerg. 272, will touch a responsive 
chord in the heart of every honest man. 

The récent report of the postmaster gênerai to the house 
of représentatives sets forth with startling emphasis the 
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systematio déception and often deliberate ewindling praeticed 
by the promoters of thèse and kindred enterprises, and hia 
efforts to purge his department of ail complicity in their 
doings challenges the approval of public opinion. 

At the same time courts are bound to administer the law 
as they find it, and are often powerless to remedy evils, the 
existence of which ia fuUy admitted. The toleration or in- 
hibition of lotteries is a matter exclusively within the control 
of the several states, and congress oan do no more than to 
deny them the use of the national mails for the propagation 
of their sehemes. 

But while there is, undoubtedly, power to prescribe what 
shall or what shall not be carried by post, (ex parte Jackson, 
96 U. S. 727-732,) the mails are, prima fade, intended for 
the service of every person desiring to use them; and a 
monopoly of this species of commerce is secured to the post- 
office department. Eev. St. § 3982. It is, then, scarcely 
necessary to say that the offieers of the department are the 
agents of the public in the performance of this service, and 
that no postmaster, whether acting under the instructions of 
the postmaster gênerai or not, can lawfuUy refuse to deliver 
letters addressed to his office, unless spécial authority for so 
doing is found in some act of congress. Indeed, the unlawful 
détention of letters by a postmaster is denounced by sections 
8890 and 3891, and a violation of his duty to deliver mail 
matter is made punishable by fine and imprisonment. 

Authority for the détention of the complainant's letters by 
the défendant in this case is claimed to exist under the fol- 
lowing section of the Eevised Statutes : 

"Section 3894. No letter or circular concerning lotteries, 
Bo-called gift concerts, or other similar enterprises offering 
prizes, or concerning sehemes devised and intended to deceive 
and defraud the public for the purpose of obtaining money 
under false pretences, shall be carried in the mail. Any per- 
son who shall knowingly deposit or send anything to be con- 
veyed by mail in violation of this section shall be punishable 
by a fine of not more than $500, nor less than $100, with 
Costa of proseeution." 
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Counsel for the government hâve based their whole defence 
npon the applicability of this section to the case under con- 
sidération. Whether it was intended to apply only to mail 
matter posted in the interest of lottery companies, gift con- 
certs and other similar enterprises, by their managers or 
agents, for the purpoae of attracting custom, or eqnally to let- 
ters addressed to such companies, is the main question in this 
case. Its solution dépends largely upon the construction to 
be put upon the word "ooncerning." It is obvious that this 
word was not intended to be used in its broadest sensé, "per- 
taining to or relative to," as such construction would include 
every letter of which the enterprises mentioned in the section 
were vrhoUy or in part the subject, comprising not only let- 
ters written in the interest of thèse enterprises, but letters of 
inquiry, letters seeking légal advice, letters written for the 
purpose of suppressing their business, and even the corre- 
spondenee carried on between the défendant and the gênerai 
post-ofBce in this case. This certainly was not the intention 
of congress. 

The word "circular," we think, affords a clew to the mean- 
ing of this section. This word obviously refers to eii-oulars 
sent out by lottery companies for the purpose of advertising 
their schemes, and the word "letter" used in connection with 
it, under the rule of "ejusdem generis," imports letters of a 
similar character and mailed for a like purpose, 

It was evidently the intention of congress to strike at the 
root of the lottery System by inhibiting to them the use of the 
mails for the propagation of their schemes, and to fix a pen- 
alty for such use ; but the imposition of such penalty upon the 
writers of letters addressed to the promoters of the enterprises 
mentioned in this section might resuit in great injustice, as 
many of thèse men purport to be engaged in a perfectly legit- 
imate business, "not depending upon chance, but upon accu- 
mulated capital, invested, under the advice of men of expé- 
rience, judgment and integrity, in the actual purchase of 
stocks in Wall street," and the letters might be written by 
persons whoUy ignorant of the true nature of the enterprise, 
and with a perfectly innocent intent. The act is not only in 
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dérogation of the common law, but is pénal in its character, 
and should therefore receive a strict construction. 

This section was evidently intended for the p'anishment of 
the guilty promoters of thèse impostures, but in other sec- 
tions congress bas provided, not for the punishment, but for 
the protection of their victims, by requiring registered letters 
and money orders to be returned to the writors under such 
régulations as the postmaster gênerai may preseribe. Sec- 
tions 3929 and 4041. No penalty is in express terms affixed 
to the senders of thèse letters, and we think it would be a forced 
construction of the law to apply the penalties of section 3894 
to them. Obviously, sections 3929 and 4041 will not jus- 
tify the acts of the défendant in this case, as the Common- 
wealth Distribution Company is not fraudulent, but is appar- 
ently legalized by the law of the state, (at least this was 
assumedupon the argument,) and there is no averment in the 
answer that the letters are registered or contain money orders. 
Nor is there any allégation of a compliance by the défendant 
with the régulations of thèse sections ; indeed, it was admit- 
ted upon the argument that the act of the défendant could not 
be justified unless section 3894 covered the case. 

But we think the act of the défendant in detaining thèse 
letters was unauthorized for another reason. The act dé- 
clares certain letters unmailable, but provides no machinery 
for their arrest and détention, probably because no such ma- 
chinery is possible, exeept by resort to the courts, without a 
violation of the constitutional guarantee of the right of the 
people to be secure in their papers against unreasonable 
searches and seizures. Ex pwrte Jackson, 97 U. S. 733. The 
act simply provides for the imposition of a fine upon the per- 
son mailing them. We think this method of enforcing the 
statute is exclusive, at= least of any such remedy as the dé- 
tention of letters on a mère suspicion, though I would not say 
that a postmaster might not lawf ully refuse to receive letters 
known to him, by the statements of those mailing letters, or 
otherwise, to contain unmailable matter, 

It is a rule in the construction of statutes that where a new 
offence is created, and the penalty is presoribed for it, or a 
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new right is given and a spécifie relief provided for the vio- 
lation of such right, the punishment or remedy is confined 
to that given by the statuts. Sedgwick on Statutory Law, 
94. In this construction I coneur in the opinion of Mr. At- 
tomey General Devens, of April 30, 1878; but coneeding 
that the act of the défendant in detaining thèse letters was 
unauthorized, and tha,t the complaiuant might maintain an 
action at law for damages, it does not necessariiy foUow that 
he is entitled to an injunction. The writ of injunction does 
not issue as a matter of course, even if the complainant has 
made out a technical right to relief. An application to the 
court of chancery for the exercise of its prohibiting powers 
or restrictive énergies must corne by the dictâtes of con- 
science, and be sancîioned by the clearest principles of jus- 
tice. The granting of an application is largely a matter of 
discrétion, and is addressed to the conscience of the chancel- 
lor, acting in view of ail the circumstances connected with 
the case. A party seeking this extraordinary remedy must 
aome into court with clean hands, and show not only that his 
elaim is valid by a strict letter of the law, but that in justice 
and equity he is entitled to this particular mode of relief. 

In the case of the Maryland Savings Institution v. Schroder, 
8 Gill & Johnson, 93, the depositor of a sum weekly in a sav- 
mgs institution, which he was entitled to withdraw at pleasure, 
agreed with and requested the institution to convert and 
invest his deposits permanently into the stock of said Com- 
pany. Upon the conversion he received dividends and par- 
ticipated in its entire profits. The institution became insolv- 
ent, and receiving in the course of its settlement with its 
debtors its certificates of deposit and payment, which would 
absorb ail available funds of the depositor, on the ground that 
a conversion of his money into stock ,was in violation of the 
charter of the company, he applied for an injunction. It was 
held that whether the charter authoriaed it or not he was not 
entitled to the restraining power of the court. In delivering 
the opinion the court observed : 

"The objeet of the injunction appears to hâve boen, and its 
effect and opérations are to prevent the officers of the cor- 
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poration from paying the spécial depositors, on receiving their 
certificates of deposit, in the payments of debts due to the 
institution. How far it is warranted by the principles of 
eq[uity and conscience in such, its opération upon their right 
and interests, it is the duty of this court now to examine and 
déclare, and we think that in a court of conscience, at least, 
but little doubt can be entertained upon the subject, It is 
an unyielding and inflexible principle of the court of chan- 
cery that he who seeks equity ought to be prepared to do 
equity. Before, therefore, the complainant can enlist the 
countenance of a court of equity in his favor, he must be pre- 
pared to render to thèse depositors that full measure of jus- 
tice which the principles of equity and conscience demand at 
his hands." 

It -was said in Bosley v, Johnson (7 Harris & Johnson, 468) 
"that there was no case in which a court of equity ever 
granted a perpétuai injunction to a complainant to protect 
him in the enjoyment of a naked légal right which he or those 
under whom he claims hâve stipulated by deed not to ex- 
ercise." 

Légal rights are to be asserted by légal means, and in such 
cases courts of equity ne ver lend their aid where justice and 
equity do not imperatively demand it. 

In Kneedler v. Lane, 3 Grant's Cases, 523, an injunction 
had been issued against the officers of enrolling boards to 
restrain them from proceeding further with the drafting of 
Boldiers under the conscription act of March 3, 1863, upon 
the ground that the act was unconstitutional. In a subsé- 
quent argument of the case the décision was overruled and 
the act pronounced constitutional, but it was further held 
that, even if the act had been unconstitutional, the court 
ought not to hâve granted an injunction. 

In delivering the opinion Mr. Justice Strong observed: 
"I had no doubt then, and I hâve none now, that thèse billa 
do not présent a proper case for the interférence of a court 
of equity by an injunction, even if the act of eongress were 
unconstitutional. The facts charged exhibit no case for the 
intervention of a ce nrt of equity. No chancellor ever enjoined 
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in such a case, and Tthink it liasnever beîore been snpposcd 
tliat lie bas aii}' jurisi-Lction over sach wronn;3, if it be a -wrong, 
as thèse complai-nants ask to be restrained. No one has 
ventured to assert that every civil -n-rong may be restrained 
by injunction, and that a judge sitting in equity can enjoin 
against auy act that a common-law court and jury can re- 
dress." 

In Edwards t. The Allouez Mining Co. 38 Mich. 46. an 
injunction to restrain a corporation from encroaching upon 
the land of a riparian proprietor, and polluting the stream 
in front, was denied upon the ground that he had bought 
the land upon spéculation, knowing of the encroachments, 
and had tried to sell it to the corporation at an exhor- 
bitant price. The comments of Mr. Justice Cooley are per- 
tinent in this connection: "Wherever one keeps within the 
limits of lawful action, he is eertainly entitled to the pro- 
tection of the law, whether his motives ara commendable or 
not ; but if he demands more than the strict rules of law can 
give him, his motives may become important. In gênerai, it 
niust be assumed that the ruiea of the common law will give 
adéquate redress for any injury; and when the litigant avers 
that under the circumstances of his particular case they do 
not, and that, therefore, the gracions ear of equity should 
incline to hear his complaint, it may not be amiss to inquiro 
how he came to be placed in such circumstances." See, also, 
Kerr on Injunctions, 6; 2 Storys' Equity, § 959; Tucker v, 
Carpenter, Hemps. 440 ; Cassaday v. Cavenor, 37, lowa, 300 ; 
Jones V. City of Netvark, 3 Stock. 452; Cohb v. Smith, 16 Wis. 
661; Bonaparte v. Camden d Ainboy R. Co. Bald. 218. 

Let us apply thèse principles to the case under considéra- 
tion. The auswer avers, and for the purposes of this case it 
must be taken as true, that ail said letters are letters and 
communications about and concerning a lottery knowa as the 
Commonwealth Distribution Company, and that ail said let- 
ters are intended to be received by said company, and are its 
exclusive property. The word "concerning," as used in this 
answer, must be taken in the sensé in whioh it was intended 
by the pleader, as meaning that the letters d':'tain(;d b:;l(iuged 



CO:ûMJi:iF0BD V. THOMi^SON. 



42j 



to the distribution company, and related to the business ear- 
ried on by that company. It is fair to présuma that this 
Company is seeking them in furtherance of its business as a 
lottery; indeed, in the bill, they are expressly averred to be 
at the value of over $5,000, and in complainant's brief they 
are said to contain orders for tickets. Now, congress lias 
placed upon ail of this class of enterprises the stamp of its 
disapproval. It has donounced it hy législation, as far-reach- 
ing as its constitutional power permitted, as contrary to pub- 
lic policy. We think that a court of equity ought not to lend 
its aid directly or indirectiy to schemes which congress has 
thus characterized. 

Suppose the défendant had detained letters and circulars 
mailed by this company, and the complainant had filed the 
bill, confessing the character of the letters, to enjoin her 
action upon the ground that the section «only imposed a 
penalty, and did not in terms authorize the détention of 
letters, we think a court of equity would not hesitate to refuse 
its aid thus sought for an unlawful purpose. The case under 
considération is but one remove from this. In ail human 
probability the letters detained hère are written, not only in 
furtherance of the lottery business, (Dwight v. Brewster, 1 
Pick. 50,) but are to be answered, aud in auswering them 
complainant will be guilty of a violation of the law. Had he 
replied to the answer, and made it appear that the letters 
had no connection -«vith the lottery business, he might hâve 
been entitled to the protection of a court of equity, but the 
pleadings fail to show a moral obligation on the part of thia 
court to relieve him. In any light in which this case can be 
viewed, it is impossible to avoid the conclusion that the court 
is required to lend its aid to a schéma condemned alike by 
congress and by public opinion. Complainant should be lef fc. 
to bis remedy at law. 

Au order will therefore be entered dismissing the bill. 
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United States v. Noelke. 

{Circuit Court, S. B. Nm York. March 30, 1880.) 

Indiotmknt — Rkv. St. { 3894 — Mailing a Letteb Concerning a Lot- 

TBBY — WEITING DeSCEIBKD AS A " LeïTER AND CnjCULAE." — A writ- 

ing ia not improperly described as a "Letter and Circnlar," in an 
indictment under section 3894 of the Revised Statutea, providing that 
" no letter or ciicular concerning lotteries # • # shall be carried in 
the mail." 

&AME — UnNECESSABT ALLEGATION — " CONCERNING A LOTTEKT OfFEKING 

Prizes." — It is not necessary to allège that the writing waa one "oon- 
cerning a lottery oflering prizes." 

SAMB — INFORMAL AVEIÎJrENT — VbBDICT— ARIÎEST OF JUDGMENT. — The 

informai averment of facts necessary toahow the illégal quality of the 
writing is cured by verdict, and will not sustain a motion in arrest of 
judgment. 

Samb — TJnnbcessaet Avebment — Lottert ts the Sensb Contbm- 
PLATBD BY THE Statutb. — It is not neeessary to allège facts showing 
that the writing set forth concerned a lottery, "in the sensé contemplated 
by the statute," when it clearly appears upon the face of such writing 
that it was such a letter as was within the prohibition of the statute. 

Same — Cibcular — Allégations in H^o Vbrba. — A circular alleged to 
hâve been mailed in violation of the statute should be set forth in hœc 
verba, and the omission is not cured by verdict. 

Trial — Juror — " Préjudice Against the Lottery Business." — A juror 
ja not rendered incompétent, upon the trial of such indictment, by the 
fact that he bas a préjudice against the lottery business or those who 
are engaged in it, or that he is disposed in hia mind to put an end to 
the traffic in lottery tickets, or that he is in favor of active measures 
for the suppression of such business. 

EviDENCB — Papkrs Bnclosed with Letter — Res Gest.*;. — Papera en- 
closed in the same envelope with the writing set forth in the iuciict- 
ment, are admissible in évidence as part of the res gestœ. 

Circumstantial Evidence— Proof of Motive and Opportunity to 
Commit the Opfence. — Circumstantial évidence is compétent which 
tends to show that the défendant had both motive and opportunity to 
mail the writing in violation of the statute. 

JuDiciAL Discrétion— liE-oPENiNG Case- Peoof op Lottery.— It was 
within the discrétion of the judge who presided at the trial to permit 
the case to be re-opened, in order to permit the prosecution to prove 
the existence of th6 lottery, concerning which the papers in question 
were made. 
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STATUTE iNCORrOTÎATING LOTTEKT— PUBUC StATTJTB — ^PEOOF — STATDTB 

BooK.— The act of tlie state of Louisiaaa, (Laws 1868, pp. 24^26,) en- 
titled "An act to increase the revenues of the state, and to autliorize 
the incorporation and estatlishrneQt of the Louisiana State Lottery 
Companj', and to repeal certain acts now in force," is a public act, àind 
can be proved by the introduction in évidence of the statute book cou» 
taining it. 
Evidence — Pkoof dp Incobpoeation Under Statute. — It was not nec- 
cessary for the governmcnt to prove that the lottery was organized 
under the Louisiana statute, or that the parties who issued certain lot- 
tery tickets enoloscd in the same envelopt) with the letter, purporting to 
be issued by the Louisiana State Lottery, were a corporation, as they pur- 
ported to be. 

Sakb — Pboop op Lottery. — The évidence of the Louisiana Btatute, and 
of the sale of the lottery ticlicts contained in the mailed envelope, wen; 
Bufficient to establish the existence of the lottery, in the absenee of any 
évidence to the contrary. 

8ame— Froof that Lbtteb Kelated to a Lottbhy. — The surrounding 
circumstances, and the occupation of the défendant, were admissible: 
in évidence in ordér to prove that the letter and circular related to a 
lottery. 

Samb — Phoop that Defbkdant UnlawpiilTjT Mailed this Letter. — 
Where it was undisputèd that the défendant was engaged in the lottery 
business, évidence that défendant rcceived an order for two lottery 
tickets such as were subsequently mailed with the letter ; that the naine 
used in the address of the letter was the sarae as that signed to the 
order; that the tickets bore hisstamp, and that the letter encloeed his 
business card, would justify the conclusion that the défendant deposited 
the letter in the post-ofBce' for mailing. 

Same— Pobt-Officb Stamp— Pboop that Letter was Maubd.— Tlie 
post-office stamp upon the envelope is prima fade proof that the let- 
ter was mailed, although it be shown that, in aid of justice, postmiis- 
ters sometimes furnish empty envelopes bearing the post-offlce stamp, 
where the same hâve never in fact been through the mail. 

B. B. Foster, for the défendant. 

S. Toin!/, Assistant District Attorney, for the United States, 
Choate, J. The défendant was indicted under Eev. Bt. 
§ 3894, which provides as foUows: "No letter or circulai- 
concerning lotteries, so-called gift concerts, or other similar 
enterprises, offering prizes, or concerning schemes devised 
and intended to deceive and defraud the public for the pur- 
pose of obtaining money under false pretences, shall be car- 
ried in the mail. Any person who shall Icnowingly depogit or 
send anything to be conveyed by mail, in violation of this 
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leotion, shall be punishable by a âne of not more tban $500 
nor less than $100, with oosts of proseoution." 

The indictment contained two counts. The first count 
chargea that the défendant "did unlawfuUy and knowingly 
deposit in the mail of the United States, and send to be con- 
yeyed by the said mail, a certain letter and circular coneerning 
a lottery, which said letter and circular was then and there 
of the ténor and in the words and figures following, tbat is 
to say: 

" » New Yobk, November 7, 1879. 
"'Chas. D. J. Noelke, Banker and Broker, 238 Grand atreet, 
between Christie and Bowery : 
"•Deae Sib — ^Yours of the 5th inst., enclosing $2, reoeived. 
Enclosed please find 2 ^ La. tickets, as per your order. 
" « Very respectfully, 

"'Chas. D. J. Noelke. 

" *A11 prizes payable in full on présentation of ticket. 
" 'Officiai copy of drawings mailed as soon as received.' " 

— Which said letter and circular was then and there enclosed 
in au envelope and addressed as foUows, that is to say : 

"M. Mant, 
*Caro of P. HowELii, Esq., 

"Trenton, New Jersey, 

"Mercer Co." 

The second oonnt oharged that the défendant "did nnlaw- 
fully and knowingly deposit in the mail of the United States, 
and send, to be conveyed by said mail, a certain circular 
coneerning a'iottery, which said circular was then and there 
enclosed in an envelope, which said envelope was addressed 
aa follows; 

"••M. Many, 

" 'Care of P. Howell, Esq., 

" «Trenton, New Jersey, 

"♦Mercer Co.* 

— And which said circular purported to be an annooncemeni 
of the one hundred and fourteenth grand monthly distribu- 
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tion of the Louisiana State Lottery, to take place at New Or- 
léans, Tuesday, November 11, 1879, describing the list of 
prizes, the plan of the lottery, a list of capital prizes, and a 
statement of their authority for, and method of, doing busi- 
ness." 

The défendant pleaded "not guilty," and after trial and 
verdict of "guilty" on both counts, he now moves in arrestof 
judgment, and for a new trial upon exceptions. 

1. The first objection taken to the first count is that the 
writing set out in that count is improperly described as a 
"letter and circular." It is insisted that the statute, in pro- 
scribing a letter or circular, recognizes the distinction between 
the two things; that by a circular is intended a written or 
printed communication, gênerai, and not personal, in its char- 
acter, and that by a letter is intended a communication per- 
sonal and individual in character, and not gênerai; that if 
the paper set forth is a letter, then it is not and cannot be a 
circular, within the meaning of the statute, and if it is a cir- 
cular, then it cannot be a letter. We think, however, that 
the same paper may be both a letter and a circular. No 
doubt there may be many circulars that are not letters, but a 
circular which is in the form of a letter may be well described 
as a letter and a circular, and there is no reason for exclud- 
ing such a circular from the opération of the statute. There 
is nothing on the face of the paper set forth in the first count 
indicating that it was not a circular — that is, a paper intended 
to be issued to a great number of persons, or for gênerai cir- 
eulation — yet it, undoubtedly, is a letter in form. This mode 
of describing it may perhaps hâve imposed on the govern- 
nient the necessity of proving that the paper was both a let- 
ter and a circular; although, where an instrument is set out 
in fuU, the description has been held to be surplusage. Eex 
T. Williams, 2 Den. Cr. C. 67 ; U. S. v. Trout, 4 Biss. 105 ; 
U. S. V. Burnett, (this court, unreported.) But whether thèse 
«ases apply to the présent case or not, we think the count is 
not for this reason bad. 

2. It is also objected to the first count that it omits to 
charge that the paper was one "concerning a lottery olicriiig 
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prizes." This objection is based on an erroneous reading 
of the statute. The things prescribed are (1) "lotteries," (2) 
"so-called gift concerts," (3) "similar enterprises offering 
prizes," and (4) "schémas devised and intended to deceive and 
defraud the public for the purjDOse of obtaining money under 
false pretences." The words "offering prizes," qualify and 
limit the words "similar enterprises." They indicate the 
nature of the similarity to "lotteries" and "so-called gift con- 
certs," -which must oharacterize other "enterprises" than 
"lotteries" and "gift concerts," to bring them alao within the 
embrace of the statute. The words are wholly unnecessary, 
and would be tautological, as descriptive of "lotteries" and 
"gift concerts," for the offering of prizes is well understood 
to be an essential part of a "lottery" or a "gift concert." 
This, Tve think, is the obvions construction and meaning of 
the statute. 

3. It is also objected to the first count that it omits aver- 
ments necessary to show the illégal quality of the writing set 
forth; that as setout the paper does not on its face, and with- 
out explanation, concern a lottery ; that the expression "La. 
tickets" is unintelligible until more than intrinsically appears 
is supplied by innwendo, and that there is no allégation of the 
existence of a lottery of and concerning which the paper was 
■written. 

It is undoubtedly an established rule of criminal pleading 
that in setting out a writing as an alleged violation of a stat- 
ute, where words constitate the gist of the offenee, if the paper 
itself, in its own terms, does not purport to be the thing pro- 
hibited.the indictment should by further averment or innuendo 
set forth that essential fact. The word "lottery" is not used 
in the paper set out in the first count. The expressions, "La. 
tickets," "ail prizes," and "officiai eopy of drawings," do not, 
perhaps, necessarily refer to a lottery, although it is difïïcult 
to imagine any other subjeot to which they could be rea- 
sonably attributed, but the paper is averred to be "a cer- 
taiii letter and ciroular concerning a lottery," and although 
this is an unartificial and informai mode of averring that the 
words "tickets," "prizes" and "drawings," used in the pa; er,. 
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were used in référence to tickets, prizes and drawings oE and 
in a lottery, we think that the defeot is not available to the 
défendant after verdict. 

By Eev. St. § 1025, it is provided : "No indictment found 
and presented by a grand jury, in any district or circuit or 
other court of the United States, shall be deemed insufficient ; 
nor shall the trial, judgment, or other proeeeding thereon, be 
affected by reason of any defect or imperfection in matter of 
form only, which shall not tend to the préjudice of the de- 
fendant." This statute was passed in 1872, being the eighth 
section of "An act to further the administration of justice," 
and while its opération is necessarily limited by that provis- 
ion of the constitution which secures to every person accused 
the right "to be informed of the cause and nature of the ac- 
cusation," which bas been held to mean that the ofifence 
must be set out "with clearness and ail necessary certainty 
to apprise the accused of the crime with which he stands 
charged, " {U. S. v. Cruikshank, 92 U. S. 542-568.) yet we think 
that the informality of the averment, that the expressions 
used in the paper set forth were used conceming a lottery, 
was one which it was compétent for congress to allow the 
accused to waive by going to trial on the indictment, and 
that this kind of imperfect and informai averment of a fact 
essential to make the ofifence complète, was one of those 
"matters of form" designed by the statute to be disre- 
garded, when it appears that the défendant was not prejudiced 
thereby. 

It is not the case of an entire want of an averment of a 
material fact, but rather a case of an informai averment of 
suoh fact, and yet the averment is such that no person of 
ordinary intelligence would fail to understand from reading 
the indictment that the meaning was that thèse expressions 
were void with référence to a lottery. The design of the stat- 
ute was to discourage the practice on the part of défendants 
of lying by till after trial and verdict, and then in giving as 
ground for arrest of judgment mère defects of form, where to 
ail reasonable certainty they had not been misled or preju- 
diced. And, whatever might be the effeot of this defect in tha 
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indietment on a, motion to quash, or on demurrer, we tliink it 
no sufficient ground in arrest of judgment. It is quite clear 
the défendant suffered no préjudice on this account. We 
think, also, that this defect in the indietment is one of those 
defects of informai averment which, as distingushed from a 
defect consisting in the total want of an essential averment, 
is cured after verdict, even at common law. Heymann v. The 
Queen, 12 Cox Cr. G. 383; Bradlaugh y. The Queen, L. E. 32, 
B. D. 642. 

4. It is also objected to the first count that it omits necee- 
sary allégations to show that, in the sensé contemplated hy the 
statute, the letter set forth was one concerninga lottery. The 
argument is that the statute was not intended to prohibit ail Jet- 
tera concerning a lottery, but only such as were designed to 
promote and further the illégal or immoral business of set- 
ting up and carrying on lotteries. It is true that where an act 
18 prohibited, and upon the necessary construction of the 
statute it is évident that the act is intended to be proscribed 
only under certain circumstances, or uponfacts coming within 
the well understood reaaon of public polîcy which led to 
the enactment of the statute, it is not generally sufficient to 
charge the offence in the words of the statute. Non constat, 
the act may be within some of the implied exceptions, (U. S. v. 
Gooding, 12 Wheat 460 ; U. S. v. Pond 2 Curt. 0. C. 265-268 ;) 
and no doubt many innocent letters may be written and sent 
by mail concerning lotteries; as, for instance, a letter from a 
man to his son, cautioning him not to be induced to spend 
his money for lottery tickets. This statute clearly has many 
implied exceptions. But we think that, assuming that there 
is, as we hâve held that there is, an averment in substance that 
the expressions in this letter set out referrred to a lottery, it 
does appear clearly on the face of the paper that it was 
such a letter as is within the prohibition of the statute. It 
admits of no possible meaning unless it is understood to be a 
communication in the course of a direct dealing in lottery 
tickets. Such a letter is unmistakably within the reason and 
the prohibition of the statute, 

5. The alleged defeCt in the second count is that the cir- 
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CTilar should hâve been set forth, not as it is by a.desoription 
of its contents, but in hœc verba. Wbere the offence consists 
of words spoken or written, the gênerai rule is that thosé 
words must be set forth in the indietment. This rule has 
been applied in a large number of cases, inciuding the offence 
of sending threatening letters. RexY, Dogd, 2 Easts. P. C. 1122. 
It seems to us that the présent case is within the gênerai rule. 
In the récent case of United States v. Bennett, the rule was 
recognized in a case of indietment for sending obscène matter 
through the mail, but it was held that the rule did not apply 
where it appeared by the indietment that the matter was too 
indécent to be put upon the records of the court, in which 
particular case the courts in this eountry bave held that the 
rule does not apply. This objection appears to hâve been 
regarded as one of substance and not of form merely, and, 
therefore, it is not aided by verdict at common law. Brad- 
laugh v. The Queen, L. E. 32, B. D. 618. And for the same 
reason we think it is not cured by the statute above referred 
to. Eev. St. § 1025. 

The motion in arrest must therefore be sustained, as to the 
second count, and overruled as to the first count. 

6. The first three exceptions taken upon the trial were 
during the empanelling of the jury. A juror being called 
was asked by defendant's oounsel, "Hâve you any préjudice 
against the lottery business, or those who areengaged init?" 
This was objected to and excluded, and défendant excepted. 
He was then asked, "Are you disposed in your mind to 
put an end to the trafSc in lottery tickets?" This was 
objected to and excluded, and défendant excepted. He was 
then asked, "Are you in favor of active measures for the sup- 
pression of the lottery business." This was objected to and 
excluded, and the défendant excepted. The juror had previ- 
ously testified that he knew nothing about the case ; and he 
subsequently testified, being further interrogated by defend- 
ant's counsel, that he had heard nothing and read nothing, 
nor talked with anybody at ail, about the prosecution of lot- 
tery dealers, and that he felt he could go into the jury-box 

v.l,no.7— 28 
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-without any préjudice for or against the défendant, and 
-décide the case strictly within the évidence, without regard 
to anything that he had heard or known outside of the évi- 
dence. He was then Bworn as a jurer. 

It must be assumed that the jurer might hâve answered 
ihese questions in the affirmative, and the question is, wonld 
he be rendered incompétent as a juror by the fact that he 
had a préjudice against the lottery business or those who are 
engaged in it, or that he was disposed in his mind to put an 
■«nd to the traffic in lottery tickets, or in favor of active 
measures for the suppression of the lottery business? 

Parties bave a right to be tried by an impartial jury. 
This does not mean that they hâve a right to hâve jurors 
who hâve no préjudices or no opinion as to the policy of en- 
iorcing the laws. If the juror had answered ail thèse ques- 
tions in the affirmative, it would only show that he enter- 
tained a préjudice in favor of enforcing the laws of the state 
of New York against lotteries, which hâve been in force for a 
great number of years. We see nothing in this préjudice to 
disqualify him. In fact, if he is a good citizen and fit to sit 
on the jury at ail, he is found to hâve a préjudice against 
what is forbidden by law, and against those who break the 
law, and is bound, also, to be in favor of active measures for 
the enforcement of the criminal laws of the state. 

The cases oited by the défendant as analogous to this are 
not in point. Albrecht v. Walker, 73 111. 69, was an action 
for damages for the sale of intoxicating liquor to plaintiff's 
husband. A juror testified that he had a préjudice against 
the business in which the défendant was engaged, but not 
against the défendant himself, and although he might hâve 
a préjudice against the man engaged in the business, he did 
not know that he would start out in the investigation with a 
préjudice against the man engaged in it. In référence to this 
Mr. Justice Breese says : "Ail honest men bave a préjudice, 
«0 to speak, against larceny and other crimes, but if no préju- 
dice exista againt a party charged with the crime, we do 
jaot think that of itself is ground for challenge for cause." 

In Winnesheik Ins. Co. v. Schueller, 60 111. 465-471, the juror 
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testified that he had a préjudice against insurance companiea 
generally; that it was founded on the fact that he could not 
comprehend their proceedings, but that the préjudice would not 
afïect bis verdict. On this the court said : "Itwaserrortoover- 
rule the challenge of the juror. * * * A. rnan may hâve a 
préjudice against crime, against a mean action, against dis- 
honesty, and still be a compétent juror. This is proper, 
and such préjudice will never force a juror to prejudge an 
innocent and honest man. As to this juror, the feeling he 
entertained against insurance companies was of a bigoted 
and reprehensible character," etc. 

The case of Maretzek v. Caiddwell, 2 Abb. Pr. (N. S.) 407, 
was an action for libel respecting plaintifï's conduct as a 
theatrical manager. A juror testified that he was opposée! 
to theatrical représentations. It was held that he should not 
hâve been, as a matter of law, excluded on that account, bu' 
that it was ground only for challenge to the favor. But it wilï 
be observed that the juror had.a préjudice against a whole olas;. 
of persons, to which the plaintiff Delonged, by reason of their 
being engaged in a business which was not unlawful. So, 
when défendants, who were Roman Catholics, were indicted 
for a riot, growing out of préjudices between Eoman Catholics 
and others, it was held proper to allow a juror to be asked if 
he had any bias or préjudice against Roman Catholics. Peo- 
pie V. Christie, 2 Abb. Pr. 256. 

Where the subject-matter inquired about is one on which 
there is public agitation or diversity of opinion in the com- 
munity, and strong feelings are excited, greater latitude of 
inquiry must clearly be allowed than where the question re- 
lates simply to a matter about which there is no such agita- 
tion or diversity of opinion. As to the business of deaiing in 
lottery tickets, it seems to us that there is no such diversity 
of opinion or public agitation in respect to the policy of the 
laws prohibiting it, and in respect toits injurious effects upoa 
the morals and well-being of the community, as to make 
thèse questions proper or reasonably necessary to ascertain 
the impartiality of the jurors. Moreover, at the time thés© 
questions were asked it had not appeared that the défendant 
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was a dealer in lottery tickets, and if the questions -would hâve 
been compétent at ail as tending to disclose a préjudice 
against the défendant, that fact should, it seems, hâve been 
shown, or évidence of it offered. Without regard to that point, 
however, we think the facts ofïered to be shown immaterial, 
because they did not tend to disclose any préjudice which 
would render the juror incompétent. If the counsel ex- 
pected to foUow thèse questions up by others more material, 
he should hâve put such further questions or suggested the 
point. As the record stands it cannot be assumed that he 
desired to show against the competency of the juror anything 
more than would hâve been shown by affirmative answers to 
thèse questions. 

7. Objection was also made to the admission in évidence 
of other papers enclosed in the same envelope with the let- 
ter or circular set forth in the first count, as it vas put in 
the mail. Those other papers tended strongly to show that 
the paper set forth related to a lottery, They were the cir- 
cular described in the second count, and two tickets purport- 
ing to be tickets in a lottery called "The Louisiana State 
Lottery. " There can be no doubt that they were compétent 
évidence as part of the res gestœ. 

8. A witness for the prosecution testified that he visited 
the place of business referred to in the letter set forth in the 
first count, No. 238 Grand street, a few days after .the time 
alleged in the indictment when the letter was mailed ; that 
he saw there several other papers bearing the same device or 
monogram as was on the papers enclosed with said letter, 
and saw the défendant there with a hand stamp make the 
same impression on a slip of paper. 

The witness was then asked: "What else did you see and 
do there at that time ?" This question was objected to. The 
objection was overruled, and the défendant excepted. The 
witness then testified to seeing a lottery ticket sold there by 
defendant's clerk, while défendant was présent, and to state- 
ments made by the défendant to the witness that this clerk 
was in his employ, and that this was bis business; and that 
the défendant tried to prevent a deputy marshal, who was 
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■with the witness, from entering the place. To this évidence 
the défendant objected, and moved to strike it out. The 
motion was denied, and défendant excepted. 

The witness further testified, under defendant's objection 
and exception, that he found in the front office a place for the 
sale of lottery tickets, and in the back part a policy shop. 
It is now insisted that this testimony was wholly irrelevant 
and "utterly foreign to the charge." It seems to us, however, 
that it tended to trace to the défendant the possession prior 
to their mailing of the papers enclosed in the envelope, and 
his déclarations as to his business, so soon after the mailing of 
this letter, were compétent as bearing on the question, whether 
or not it was he who mailed the letter. It tended to show 
that he had motive and opportunity to commit the offence 
with which he was charged, and such circumstantial évidence 
is always compétent. 

9. After the district attomey had announced the testimony 
for the prosecution closed, the défendant moved for an ac- 
quittai on the ground that no évidence had been introduced 
tending to show the existence of a lottery of and conceming 
which the papers in question were written or mado. The 
district attomey then asked time to supply this proof, which 
was granted, under objection and exception on the defendant's 
part, and an adj ournment was had for this purpose. It is 
now insisted that this was error, but we are of opinion that 
it was within the discrétion of the presiding judge to permit 
the case to be re-opened. 

10. On the coming in of the court the district attomey 
offered in évidence pages 24, 25, 26, of a volume entitled 
"Laws of 1868 of the State of Louisiana," being an act to 
authorize the incorporation and establishment of the Louis- 
iana State Lottery Company, to be referred to. This was 
objected to on the ground that a private act cannot be proved 
by the introduction of a book containing it. The objection 
was overruled and the défendant excepted. The book from 
which this act was read has been before us. It beats the 
imprint, "published by authority," on the title page. The 
act in quotation is entitled "An act to increase the revenues 
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of the state, and to authorize the incorporation and establish- 
ment of the Louisiana State Lottery Company, and to repeal 
certain acts now in force." 

The first section is as follows: "That, whereas, many mil- 
lions of dollars hâve been withdrawn from and lost to this 
state by the sale of Havana, Kentucky, Madrid and other 
lottery tickets, policies, combinations and devices, and frac- 
tional parts thereof, it shall hereafter be unlawful to sell, 
oflfer or expose for sale any of them, or any other lottery, 
policy, or combination ticket or tickets, devices or certificates, 
or fractional parts thereof, exceptin such manner and by such 
persons, their heirs, executors or assigns, as shall be herein- 
after authorized." 

The second section déclares that certain persons named 
"are hereby constituted and declared a corporation for the ob- 
jeets and purposes, and with the powers and privilèges, herein- 
after specified and set forth," and then follow "articles of incor- 
poration," which déclare, among other things : "The objects of 
and purposes of this corporation are — First, the protection of 
the state against the great losses heretofore incurred by sending 
large amounts of money to other states and foreign countries, 
for the purchase of lottery tickets and devices, thereby im- 
poverisbing our own people ; second, to establish a solvent and 
reliable home institution for the sale of lottery, policy and 
combination tickets, etc., at terms and priées in just propor- 
tion to the prizes to be drawn, and to ensure perfect fairness 
and justice in the distribution of the prizes; third, to provide 
means to raise a fund for educational and charitable pur- 
poses for the citizens of Louisiana," 

The articles also provide that the corporation shall pay to 
the state of Louisiana $40,000 per annum, to be credited to 
the educational fund. The third section of the act imposes a 
penalty on any person for selling or ofïering for sale any lot- 
tery tickets in violation of the act. The fourth section grants 
to the corporation the exclusive privilège, for 25 years, of 
establishing a lottery and selling tickets. The seventh sec- 
tion repeals certain laws, namely: An act, passed Pebruary 
17, 1866, entifcled "An act to lieense the vending of lottery 
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tickets;" "An act to authorize the sale of stampa to vendora 
•of lottery tickets, " passed Pebruary 28, 1860 ; and an act to 
amend the last named act, passed Maroh 22, 1866, and "ail 
other laws, or parts of laws, inconsistent with or contrary to 
the provisions of this act." 

The acts thus expressly repealed are gênerai statutes. 
The act of February 17, 1866, was an act creating offences 
and imposing penalties. We hâve no doabt that this statute 
read in évidence is to be regarded as a gênerai statute or 
public act, and not as a private act. It is largely made up 
of provisions in the nature of gênerai législation, and the 
fact that, incidentally, and as a means towards making such 
gênerai législation effectuai, it grants corporate powers to 
certain persons, does not make it the less a gênerai law. 
Laws are either public or private, and this is clearly public. 
Other objections that it was not proved as a private law hâve 
no force. 

11. The prosecution having rested again, defendant's coun- 
sel renewed his motion to direct a verdict of acquittai upon 
the ground specified in the former motion, that there was no 
évidence of the existence of a lottery of and concerning which 
ihe papers in question could bave been written or made, or 
that they are letters and circulars concerning any lottery; 
also on the further ground, that, be the act what it may, there 
is no évidence of any action or acceptance of the charter there 
tendered, or that any organization under that act was ever 
effected by the corporators named therein, or that the corpo- 
ration, if it ever existed, had not been dissolved by some one 
of the varions methods known for the dissolution of corpora- 
tions at the time the indictment was found, or that the char- 
ter had not been forfeited or withdrawn by subséquent législa- 
tion. This motion was denied and défendant excepted. This 
exception is based upon the theory that it was necessary for the 
goverument to prove that the lottery was one established by 
law, having a légal existence ; that it was necessary to prove 
that the party or parties who issued the tickets enclosed in the 
«nvelope, which purported to be issued by the Louisiana State 
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Lottery Company, were a corporation, as they purported to be ; 
that they had and oarried on a real lottery. 

There was abundant évidence in the case, to justify the 
déniai of the motion, that there were some parties purporting 
to be and calling themselves by the name of the Louisiana 
State Lottery Company who were carrying on a lottery, but 
it was whoUy imraaterial whether they were the same per- 
Bons named in this act, or whether those persons had ac- 
cepted their charter or not. It was none the less a lottery in 
fact and within the prohibition of the statute, whether legally 
established or wholly illégal, whether its promoters were duly 
incorporated or not. Indeed, we think that the mailing of a 
letter or circular concerning a projeeted lottery, one not yet 
in existence, would clearly be within the letter and spirit of 
the statute, if it were a letter or circular promoting or de- 
signed to aid in the organization and setting up of a lottery. 
There was, therefore, no reason why, at this stage of the case, 
the court should direct an acquittai of the défendant, when 
the ■ papers themselves, with the mailing of which he was 
charged, bore on their face strong if not conclusive évidence 
that they related to an existing or established lottery. No 
more évidence of Ihe existence of a lottery need to hâve been 
given to justify a conviction than the papers and tickets 
enclosed in the envelope. 

12. The défendant offered no évidence, and the remaining 
exceptions are to the judge's charge to the jury. The judge 
charged the jury, among other things, as follows : "In order 
to convict, you must find that it is a letter concerning a lot- 
tery in the one case, and circular concerning a lottery in 
the other. In determining that question you are not confined 
to the words in the paper. You may look at the surrounding 
circumstances ; the letter sent which was the order, the tickets 
enclosed in Exhibit No. 1, {i. e., the letters set out in the first 
count,) apparently in compliance with the order, the occupa- 
tion of the défendant, and ail the other circumstances in the 
case, in order to détermine whether or not that letter, form- 
ing the subject of the first count, was concerning a lottery. 
If you find that it was concerning a lottery, then it was an 
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illégal article in the mail, in case you find it to bave been 
tliere deposited. If you find that this Exhibit No. 1 was de- 
posited ia the mail, and you find that thèse two papers that 
•were in it — in one case a letter and in the other case a cir- 
cular — were concerning a lottery, then the question arises, 
■who deposited thèse papers in the mail? Before proceeding 
to that I should remark that there has been évidence going 
to show the existence of a lottery known as the Louisiana 
State Lottery. The évidence from the statute-books of the 
state of Louisiana, together with the sale of the tickets put 
in évidence, in the absence of any évidence to the contrary, 
will justify you in finding that there is such a lottery as the 
Louisiana State Lottery. If you find that this letter, Exhibit 
No. 1, was deposited in thfi mail, and that the papers in it 
are concerning a lottery in existence — the Louisiana State 
Lottery — you then corne to the question whether the défend- 
ant is shown to hâve deposited Exhibit No. 1 in the mail, as 
charged." 

The court f urther charged the jury that they must be satis- 
fied, beyond a reasonable doubt, that the letter (Exhibit No. 1) 
was mailed ; that the papers in it were concerning a lottery, and 
the man who deposited it, or caused it to be deposited, was 
the défendant. ïhe défendant excepted to that part of the 
foregoing portion of the charge which states that the occupa- 
tion of the défendant is to be considered in determining whether 
the letter concems a lottery, and that the jury may resort to 
surrounding circumstanees to détermine as to the character 
of the letter and circular; also to the language, "that the 
évidence of the statute-book and the sale of the tickets hâve 
proven that there is such a thing as the Louisiana State Lot- 
tery;" and thereupon the court f urther charged that the évi- 
dence of the statute of Louisiana and of the sale of tickets was 
évidence from which the jury may conclude that there is such 
a lottery, in the absence of proof to the contrary. To this 
further charge the défendant excepted. 

That the defendant's occupation of a dealer in lottery tick- 
ets, and the other extrinsic circumstanees, were proper to be 
considered by the yary, on the question whether the letter 
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relafed to a lottery, if, in their judgment, tliey threw any 
light on the meaning of the letter, in case its meaning was 
doubtful, which it does not seem to us to hâve been, ve think 
there can be no question. A party's acts and declarationa 
may always be resorted to to show the meaning of bis writ- 
ings, and obscure or doubtful expressions can often be only 
elucidated by a référence to surrounding cireumstances. 

There was no ground of exception in that part of the charge 
which, upon this question, whether the letter was concerning 
a lottery, allowed the jury to consider the fact that there was 
such an act on the statute-book of Louisiana. In determin- 
ing whether or not there was such a lottery as that named 
upon the papers enclosed with the letter, the fact that such 
an act had been passed was a eircumstance that was compé- 
tent évidence. The tickets and papers enclosed were such 
as would be likely to follow and resuit from the passage and 
acceptance of such an act, and altbough there was no other 
évidence that the statute had ever been acted upon, thèse 
papers were, we think, some évidence of that fact; and there 
was a correspondence and apparent connection betweeu the 
act and the tickets and papers which made the act, without 
further évidence of any action taken under it, which are cireum- 
stances tending to show that there was in fact such a lottery. 
As we bave held above, the regularity of the organization of 
the Company, or the legality of the acceptance of the charter, 
or its combined légal existence, were whoUy immaterial and 
aside from the question in this case. In the particulars thus 
excepted to we think the défendant bas no just ground of 
complaint. 

13. The judge also charged the jury as follows: "If you 
find that the accused received an order for two half tickets, 
such as were in the letter, Exhibit No. 1, together with two 
dollars enclosed theref or, sent to Mm under a fictitious name ; 
and if you iind that Exhibit No. 1 was thereafter deposited 
in the post-office for mailing, and was a compliance with the 
order which the accused had received, those cireumstances, 
together with the undisputed fact that the accused was 
engaged in selling lottery tickets ; that the name used in the 
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address of the letter in Exliibit No. 1 was the same as that 
signed to the order, and was fictitious ; and that the letter 
•was accompanied with tickets bearing his stamp and his 
business card, in the absence of évidence tending to show 
the contrary, will justify the conclusion that the défendant 
was the person who did deposit in the post-office, for mailing, 
the letter, Exhibit No, 1, or procured it to be so deposited." 
To this part of the charge the défendant excepted. The 
judge, also, in the same connection, distinctly charged the 
jury that this was a question of fact for them to pass upon, 
and that they should give the défendant the benefit of any 
reasonable doubt arising from the lack of sufficient évidence ; 
that if the évidence given on the part of the government did 
not satisfy their minds on the disputed question of fact, they 
were to give him the benefit of the doubt ; but, if they were 
satisfied beyond a reasonable doubt, it was their duty to con- 
vict him. We think there was no error in this portion of the 
charge. The question of fact was fairly submitted to the 
jury, and the matters referred by to the court were such as 
they had the right and were bound to consider, in determin- 
ing that question. 

14. The defendant's counsel requested the court to charge 
asfollows: "No presumption arises in this case from the 
impression of a post-office stamp upon the envelope enclosing 
either of the papers in évidence as to the mailing of any or 
either of such papers." The court refused so to charge, and 
défendant excepted. The letter in question bore the stamp 
or mark of the New York post-office, and it is conceded that 
the gênerai rule is that such a stamp or mark would be 
prima facie évidence that the letter had been in the mail ; but 
it is contended that no such presumption arises in this case, 
because there is évidence that the witness, Comstock, who tes- 
tified that he took thèse letters from the mail, also testified 
that he had received, from the postmaster at Trenton, N. J., 
and other postmasters, during the past twelve months, a large 
number of empty envelopes, bearing the stamps of three post- 
offices, whioh had never been through the mail. 

The letter or order referred to in the charpie to which tho 
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letter, Exliibit No. 1, appeared to be an answer, was testified 
to by the witness as being enclosed in such a stamped envelope, 
bearing the postmark of the Trenton office, and he testified 
that he delivered it to the superintendant of the registered 
letter department at the New York post-office on the sixth of 
November, 1879, the day after its date, and the day before 
the date of Exhibit No. . 1. The argument is that tliis évi- 
dence shows such a déviation from the System of business on 
which this presumption resta that the presumption fails. We 
think, however, that there is nothing in this évidence which 
Controls or prevents the application of the gênerai ruie of 
évidence that the regular postmark is presumptive évidence 
of the mailing of the letter. It does not show, as def endant's 
counsel claims, any "gross irregularities on the part ôf officiais 
of the post-office, or that the supposed System is so disre- 
garded as to be no System." Notwithstanding the occasional 
departures from the rule shown, which appears to hâve been 
in aid of justice, the gênerai rule remains that the postmark 
is an indication that the letter offered in évidence bas been 
through the mails. 

Upon the whole case, therefore, we ônd no error upon the 
trial, and the motion for a new trial must be overruled. 



BwENSON w. Halbero and another. 
(Circuit Court, B. Minneiota. March, 18S0.) 

FORECLOSDKE BY ADVBRTISEMENT — NOTICB OP SALE — CLArM FOU AT- 

toenby's Fbes. — The insertioa of a claim for |Jtl, for attornay's fées, 
in the published notice of a foreclosure sale, under a statute of the st;>te 
of Minnesota, -where the raortgage only stipulated for the payment of 
$25 for attorney'8 fées, in the event of such foreclosure, will not invali- 
date a sale made in accordance with such notice, in the absence of fraud 
and préjudice to the mortgagor orowner of tlie equity of rédemption. 
Bame — Sale of Sevehal Tbactb in One Faiîcbi,. — The sale of several 
tracts in one parce!, contraiy to the provisions of such statute, will not 
be disturbed, in the absence of fraud and préjudice to the mortgagor 
or owner of the equity of rédemption. 
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HoMESTBAD— Sale UothîR FonECLosuRE— Kehemption bt Assirnee m 
BANKTiopfCY.— 'Plie rédemption of a hotnestMri t'rom foreclosnre saleby 
an assignée in bunkruptoy does not euuro to tlie benefit of ihe bank- 
rupt and hia assigna. 

Davis, O'Brien é Wilson, for plaintiff. 

Geo. L. de Chas. E. Otis, for défendant. 

Nelson, J. The plaintiff brings lus action of ejectment to 
recover the property hereinafter described, whieli is tried by 
the court without a jury. 

It is admitted the plaintiff, on Deeember, 26, 1864, was 
seized of the property described as block five (5) in the platted 
town of "Centre City," in the state of Minnesota. On that 
day he conveyed it to Louis Shogren and John Bhogren, 
together with lots 1, 2, 3, 4 and 5, in block 4, in that town. 
On July 17, 1868, Louis and John Shogren gave a mortgage 
of ail this property to J. N. Castle, who assigned it to H. P. 
Noyés, October 10, 1868. This mortgage was foreclosed by 
advertisement under the laws of Minnesota, and on April 23, 
1870, the mortgaged property was sold »t public auction, and 
was bid in by H. F. Noyés, to whom a certificate was given 
by the sheriff, dated May 12, 1870. The sale, however, was 
subject to the rédemption provided by law. The property 
was sold by the sheriff in a body, not in separate lots or 
tracts, and the published notice of foreclosure sale, in speei- 
fying the amount claimed to be due, included therein the 
debt, interest, and $50 attorney's fées, whereas, the mort- 
gage, in terms, stipulated for $25 attorney's fées. Two cer- 
tifi-cates were issued to the purchaser — the first, executed by 
the sheriff, but not in his officiai capaeity; the second, prop- 
erly executed, to cure defects. The second certificate, of the 
same date as the first, was assigned on June 25, 1870, by H. 
F. Noyés — one-balf to Louis Torenus, one-fourth to I. E. 
Staples, and one-fourth to W. G. Bronson. AU the aforesaid 
instruments were duly recorded. 

On May 12, 1869, John Shogren and wife executed a deed 
of the property embraced in the mortgage to Louis Shogren. 
Louis Shogren was adjudged a bankrupt June 14, 1870, on 
a pétition filed on the third day of the same month, îind 
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Enoch Horton was appointed assignée, and an assignment 
■was made to him of tlie bankrupt'a estate, by the register in 
bankruptcy, August 16, 1870, and he filed a certificate of 
exempt property on August 23, 1870. Torenus, Staples and 
Bronson submitted exceptions to this certiflcate, and after 
argument, on February 18, 1871, an order was entered setting 
aside the désignation of exempt property, deciding that block 
five (5) was the homestead of the bankrupt, and directing 
the assignée to set it aside. On May 19, 1871, the bankrupt 
and wife conveyed block five (5) to the plaintiff, and under 
ihis deed he claims title. 

Horton, the assignée, having first obtained an order there- 
for from the court, redeemed from Torenus, Staples and 
Bronson, who held the certificate, the property mentioned 
iiherein, including block five, (5,) on April 21, 1871, three 
days before the equity of rédemption vested in the bankrupt 
expired. He was compelled to pay to them the full amount, 
as the property was originally sold in one body, and to 
redeem with the other premises bloek five, (5,) the home- 
stead, in which the bankrupt had an equity of rédemption 
only. 

The time for rédemption by the bankrupt expired April 23, 
1871, and no steps were taken by him to perfect his title to 
block 5, thus set apart to him as a homestead. He al- 
lowed the time for rédemption to lapse, and the assignée 
obtained an order June 20, 1871, to sellthe property in block 
4. He, however, sold not only this property, but block 5 
also, which was not included in the order, and on Octo- 
ber 23, 1872, the sale was confirmed. At this sale ail the 
property was purchased by Torenus, and the assignée executed 
to him a deed October 3, 1872. Torenus conveyed to the 
défendant Halberg October 23, 1873, and Halberg conveyed 
to défendant Peterson May 12, 1873. This controversy is 
with référence to the title to block five (5.) 

The plaintiff urges — First, that the foreclosure and sale 
under the advertisement was void, for the reason that a larger 
attorney's fee was claimed than stipulated in the mortgage ; 
second, that the same was void for the f urther reason that the 
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property was not sold in separate' parcels, or tracts, as tbe 
statute required; thirdiih&i the rédemption of the homestead 
from the sale enured to the benefit of the bankrupt and bis 
assigna, and satisfied and cancelled the mortgage, and ail 
title derived under it. 

It is STifScient to say, upon the first two propositions, that 
the forecloBure was regular. There is no fraud charged, and 
it does not appear that the other party was prejudiced by the 
insertion of $50, instead of $25, as attomey's fées. The 
mistake is not such as will disturb the sale; neither will it 
be set aside, for the reason that the traots were not sold sep- 
arately. The section of the law requiring the sale of sepa- 
rate and distinct tracts in separate parcels is directory, and 
the sale will not be disturbed unless it was sold fraudulently, 
or it is shown that the mortgagor or owner of the equity of 
rédemption was privileged thereby. 24 Minn. E. 281. It 
does not appear that the sale of the separate tracts in a body 
was the resuit of actual fraud, and it is not shown that 
Shogren was prejudiced thereby. He made no effort, as 
before stated, to secure his homestead, which was subject to- 
the mortgage. 

The third proposition cannot be sustained. The assignée 
redeemed the mortgaged property from the foreclosure sale, 
by virtue of the bankrupt law, under the order of the court. 
The equity of rédemption to a portion of the mortgaged prop- 
erty was vested in the assignée as the représentative of the 
estate of the bankrupt, and, under the authority of the bank- 
rupt act, he was ordered to redeem. The rule in this state 
is, that a person having an equity of rédemption in a part 
of real estate sold may redeem from the sale, and this prop- 
erty being sold in a body and for one price, the assignée was 
compelled, in order to redeem the only property to which he 
had any right, to pay the fuU amount of the bid, and take a 
certificate of rédemption for the whole property. In doing 
this he took, by the rédemption, block five, (5,) subject to 
Shogren's right to redeem from him. He was not authorized 
by this order of the court to redeem for the benefit of any 
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but the creditors of the Lankrupt, and Shogren's equity of 
rédemption in block five (5) was not destroyed. 

The assignée is not governed by the state statute regnlating 
the proceedings necessary to be followed by a mortgagor or 
creditors in redeeming. Of course the law prescribing the 
time within which the right of rédemption can be exercised 
mil apply, and it cannot be extended by the bankrupt courts. 
Having fuU control over the bankrupt's estate after adjudica- 
tion, the law itself and the spirit and object of it govern the 
court in the exercise of its jurisdiction, necessary "to colleet 
ail the assets of the bankrupt, * * * liquidation of liens, 
* * * and to the marshaling and disposition of the dif- 
férent funds and assets, so as to secure the rights of ail par- 
ties," etc. Section 1, Bankrupt Law. 

It is the duty of the bankrupt court to protect the rights 
and interests of the bankrupt,, as well as the creditors, and 
secure to the former ail the law allows in the way of exemp- 
tions, but no more. The assignée had no title by virtue of 
the assignment to him of the block five, (5,) which was de- 
clared to be the homestead. 

The décision of the bankrupt court did not enlarge the prés- 
ent interest of the bankrupt in this homestead. His right, 
title and interest therein were only an equity of rédemption, 
and by the rédemption from Torenus and others the assignée 
held this block subject to this right, and the bankrupt, by 
proper proceedings, could hâve had his interest adjusted before 
he lost it. His homestead right in block 5 was fully recog- 
nized by the court two months before the time for rédemption 
expired, and the bankrupt made no effort to ascertain the 
amount necesaary to redeem it. 

The homestead exemption act (Minn. Eev. St. § 2) pro- 
vides that "such exemption shall not extend to any mortgage 
thereon lawfully obtained." The bankrupt court, on appli- 
cation, in marshaling the assets, would hâve, by appraisement 
or otherwise, fixed the sum necessary to be paid in order to 
entitle the bankrupt to the homestead, free from ail liens. 

Instead of applying to the court, the bankrupt allowed his 
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right of rédemption to expire, and therefore the plaintifif took 
nothing by the deed executed May 12, 1871. 

Judgment will be entered in favor of the défendants. 



DoNOHUB and othera v. Eobbets and others, 

(Circuit Court, E. B. Mmouri. March 13, 1880.) 

Account — Joindbb of Administratob and Subetibs m thb Same 
Suit— Pay>'e v. Hook, 7 Wall. 425 ; 14 Wali.. 252, PoltjOWBD. — An 
administrator and liis sureties may be joiiiRd in a suit against theadmin- 
istrator for an account and settlemeut, and for judgnient against the 
Buretics for the balance found due upon tlie settlement of such account. 

AdMINISTKATOI! — SUKETIES — FHAUDULENT AND COLLUSIVB CLAIM. — It 

cannot be determined upon demurrer whetlier sucli sureties are liable 
for tlje allpged fraud and collusion of the administrator in the proof 
and allowance of his own indiviJual claim against the estate of his 
intestate. 

In Equity. Demurrer to complaint. 

Lucien Eaton, for complainants. 

Louifi Houck, for respondents. 

McCkary, J., (orally.) This case was Bubmitted upon a 
demurrer to the complainants' bill. The Mil is brought by 
the heirs of Mrs. Eoberts, against her administrator and his 
sureties, charging fraud in the settlement of the aecounts of 
the estate, and seeking to hâve a settlement of the amount 
due from the administrator, and to recover the same as against 
him and his sureties. The demurrer raises the question 
■whether the two can be joined in one action — that is, a suit 
against the administrator to settle his aecounts and to re- 
cover the balance, and at the same time against his sureties 
to obtain judgment against them for whatever balance may 
be ascertained. That question bas been fnlly settled by a 
case which went up from this court and waa twice considered 
by the suprême court of the United States. Payne v. Hook, 
7 Wall. 425; 14 Wall. 252, where the same question was fuUy 
eonsidered, and the right to join the administration and his 

vl,no.7— 29 
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Bureties in such a suit for thèse purposes, fuUy sustained. 
The further question is made, which is this : The adminis- 
trator of this estate presented a claim in his own behalf, and, 
for the purposes of the settlement of that claim, a temporary 
administrator was appointed, called under the statuts, I 
believe, an attorney to represent the heirs. There was a 
hearing upon that matter, and the claim was allowed. It is 
now insisted that the sureties of the administrator are not 
responsible forany fraud committed in that transaction. The 
bUl, however, charges collusion and fraud on the part of the 
administrator in connection with this transaction, and it will 
dépend, I think, altogether on the proof as to whether he is 
liable in his officiai capacity; and if liable, of course his sure- 
ties are liable. That matter can be determined only after the 
proofs are submitted. 

The demurrer to the bill is overruled. 



Jbffbies, Adm'r, v. Union Mut. Lipb Ins. Co. 
(OireuU Court, E. D. Missouri. January 26, 1880.) 

LiPE iNSUBArrCB— WABnANTy— AVEBMENT OF AppLICANT THAT HB IS 

A SiNOLB Man. — The averment of a married man, in an application for 
life insurance, that he is a single man, amounts to an absolute warranty. 

AtTOBNET AT LAW — CoUtPROMISB OF Stnx — EXPEKSS AUTHOEITr — 

Batisfactioh of Judgmestt. — The entry of the satisfaction of judg- 
ment on the record of the court will not be set aside, where such satis- 
faction was entered, pending a writ of error to the suprême court in 
behalf of the défendant, upon part payment of the judgment, under a 
compromise with tlie duly authorized attorneys of the plaintifE, although 
such entry of satisfaction was not made in open court, and the original 
plaintiff had died pending such compromise, and the authority of the 
attorneys had not been ratified by the administrator de bonis non. 

Motion to set aside entry of satisfaction of judgraent. 

Waldo P. Johnson and John Flournoy, for plaintiff. 

John R. Shepley, for défendant. 

Tbeat, J., (orally). I hâve had under considération a 
matter concerning which there are a great many incidents. 
I am not disposed to go into those matters at any consider- 
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able length. A suit was brotight in this court, by an àdùiiii* 
îstrator named Jeffries, on a life insuranoe policy. The casé 
■went from this court to the suprême court of the United 
States, and the suprême court reversed this court on this 
proposition. The averment made in the application by the 
insured was that he was a single man and not a married 
man. 

This court held, in the light of the authorities as they were 
then supposed to exist, that that question should not be held 
as an absolute warranty, but, connected with the facts, to be 
submitted to the jury, whether itwas a matter material to the 
case. The suprême court held the sharp doctrine that it was 
a warranty, and if he represented himself as single and was 
married, there could be no recovery. The case came back for 
trial and évidence was produced to show that the représenta- 
tion of the plaintif? was written down as an answer by the 
agent of the underwriter, he, the agent, supposing that to be 
the man's condition, without relying upon his statement or 
paying any attention to it. The matter came up for trial 
and the jury found for plaint iff, and the court set aside the 
verdict, as it did not think the testimony suffieient to establish 
the f act. A second trial was had — a f uUer trial — and a verdict 
was again rendered for the plaintiff, and the case was taken 
by the Insurance company to the suprême court of the United 
States. In the ordinary course of décisions there this case 
would not hâve been reached, possibly, for some years. The 
counsel for the insured then, after oorrespondence with the 
insurance company, agreed to take what was about two- 
thirds of the amount of the judgment, in round numbers. 
The proposition being aceepted, thereupon counsel did reeeive 
the sum of money pursuant to the compromise, to-wit, the 
two-thirds, and entered satisfaction of the judgment. 

The question presented to the court is upon a motion to 
set aside that entry of satisfaction, first, because a connsel 
employed to prosecute a case has no right to compromise it. 
Such is the view of the suprême court of the state of Mis- 
souri; but the rulings are largely in conflict. But this case 
has another aspect : the original plaintiff entered into a spe- 
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oifio contract — ^whioh I certainly do not think commendable — 
whereby thèse attomeys, (two in number,) should prosecute 
this extremely doubtful claim ; they to receive a certain por- 
tion of the proceeds, with full power to compromise as they 
should please. And they prosecuted under thèse doubtful 
circumstances, and finally compromised, and, having eom- 
promised, the défendant company has paid this money. It 
is contended that the attorneys thus compromisiug did an 
act which is void in itself, and that without the money 
paid being returned, to-wit, about $9,000, the compromise 
may be declared void, and exécution be issued for the whole 
amount of the judgment. 

I am not disposed to go into an examination of the author- 
ities, but merely state, for the purposes of the détermination 
of this motion, that hère express authority was given with 
regard to the matter; that this claim wafe very doubtful, and 
that in my judgment the compromise was rightly made. I 
heard the case three times, and in my opinion plaintifif would 
not hâve gotten a sixpence before the suprême court. I 
think that the attorney acted, so far as money considérations 
are concerned, very wisely. Should this entry be now set 
aside ? On what ground ? That the entry was made during 
a term of court on the record instead of in open court ? It so 
happens that there is no express statute of the United States 
as to entering satisfaction; but it is claimed that by analogy 
we might foUow the state statute, and if we follow that 
practice, this entering of satisfaction may be made in open 
court or in vacation, on the margin of the record. But if, on 
the facts stated, this entry is found to be void, the court 
would permit the party to appear in open court at this 
moment, merely to cure a technical error. 

Now, the difficulty arises on the face of the contract. Under 
the old common law such a contract would not bave beeu per- 
mitted. I think it would be better if the old common law was 
retained with regard to it ; but such is not the law, unfortu- 
nately. Parties, at their own expense, may pursue a doubt- 
ful demand, and, when the resuit is accomplished, the contract 
is upheld. But it is said af^ain, tint t'ie original plaintiff 



CUNNINaEAU V. OOUNTT 07 BALLS. 45â 

died pending the proceedings, and a revivorship was had in 
the name of the administrator de bonis non ; that this new 
plaintiff did not enter into any contract or ratify the old one ; 
and that, therefore, the power given to the attorney to com- 
promise could not be considered as applicable to matters as 
they stood on final hearing. Now, I suppose, when a con- 
tract is made by a party he who susceeds in interest to him 
is bound by the original contract. 

But this motion is against a défendant that has paid be- 
tween $9,000 and $10,000, to déclare ail the proceedings had 
under the cireumstances void, and hold that company liable to 
exécution for the whole amount of the original judgment ; a 
part of the agreement to compromise being that the défend- 
ant insurance company should dismiss its writ of error in the 
suprême court of the United States, which it has done. How 
can you put this company into its original position ? It must 
lose this amount of money; is out of the suprême court, and 
is remediless by the fault of the original plaintiff, and the 
contract which he chose to enter into. Such would be 
neither justice nor right, without going into the extrême pro- 
position as to whether an attorney employed in the case has 
a right to compromise it. In this case there was a spécifie 
contract, and I overrule the motion. 



CONNINGHAM V. CoUNTT OP BaLLS. 
{Circuit Court, E. JD. Missouri. March 27, 1880.) 

JuBiBDicTioN — Action Against CoinsrTr — Rev. St. of Missouki, \ 
5359. — Section 5359 of the Revised Statutes of the state of Missouri, 
which provides that " ail actions whatever against any couuty shall be 
commenced in the circuit court of such county," etc., does not deprive 
the fédéral courts of jurisdiction in an action against a county of such 
Btate brought by the citizen of another state. 

r>emurrer to plea to the jurisdiction. 
Overall d Judson, for plaintiff. 
Henry A . Cunningham, for défendant. 
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McCrary, J., {orally). This is a suit on bonds issued by 
the county of Ealls on the tenth day of February, 1870. 
Plaintiiï is a citizen of the state of Indiana, and brings suit 
upon the bonds in this court. There is a plea fo the juris- 
diction. No question is made as to the citizenship of the 
parties, nor is it claimed that there is anything to bar the 
jurisdiction of this court except a récent statute of the state 
of Missouri, which is found in section 5359 cf the Eevised 
Statutes of Missouri of 1879, providing as foUows: "Ail 
actions whatsoever, against any county, shall be commenced 
in the circuit court of such county, and prosecuted to final 
judgment and exécution therein, unless removed by change 
of venue to some other county, in which case the action or 
actions so removed shall be prosecuted to final judgment and 
exécution in the circuit court of such other county." 

This is an amendment to a previous statute, which read as 
follows: "Ail actions, local or transitory, against any county, 
may be commenced and prosecuted to final judgment in the 
circuit court of the county against which the action is 
brought." 1 Wagner St. 408, § 4. 

In a case against Lincoln county, brought before this court 
Bometime ago, there was a plea to the jurisdiction, under the 
original statute above quoted, which was overruled, (7 Cent. 
Law J. 264,) Judge Dillon expressing the decided opinion 
that ,the statute did not take the case out of the jurisdiction 
of this court. He further said that if the statute was in- 
tended to hâve this effect it would, under the ruling in the 
case of Insurance Go. v. Morse, 20 Wall. 445, be unconstitu- 
tional; and he added: "We cannot assent to the conclusion 
that it is within the power of the state to create politieal 
bodies capable of contracting debts with eitizens of other 
states, and yet privileged against being. compelled to pay 
those obligations by suit in the national courts." 

It will be seen that no stress was placed upon the fact that 

the language of that act was permissive, using the word 

"may" instead of "shall," but the ruling was put upon the 

ground that the jurisdiction of the fédéral courts cannot be 

interfered with by state législation. The récent statute, if 
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construed as regulating proceedings in the state courts, is, of 
course, entirely valid, and so far as I can see it is altogether 
proper. But it is perfectly clear, both upon reason and 
authority, that it cannot be invoked for the purpose of cur- 
tailing or abridging the jurisdiction of courts of the United 
States. 

If -we concède that the state, by législation, can deprive the 
fédéral courts of jurisdiction in one case by declaring that 
certain parties shall be permitted to sue or be sued in the féd- 
éral courts, it would foUow, of course, that the state might 
by their législation deprive the fédéral courts of ail jurisdic- 
tion. For, if the state can, by its own act, provide that one 
citizen shall not sue or be sued in a fédéral court, in a case 
coming within the constitution and laws of the United States, 
it may, in like manner, exolude ail its citizens from the féd- 
éral courts. 

In the case referred to by Judge Dillon, "which was the 
insurance company against Morse, supra, the suprême court 
of the United States said : "The constitution of the United 
States déclares that the judicial power of the United States 
shaU extend to ail cases in law and equity arising under the 
constitution, the laws of the United States, and to the treaties 
made or which shall be made under their authority ; * * ♦ 
to controversies between a state and citizens of another state, 
and between citizens of différent states. 

"The jurisdiction of the fédéral courts, under this clause of 
the constitution, dépends upon and is regulated by the laws of 
the United States. State législation cannot eonfer jurisdic- 
tion upon the fédéral courts, nor can it limit or restriet the 
authority given by congress in pursuance of the constitution. 
This bas been held many times." Raîlway Co. v. Whitton, 
13 Wall 270-286, and other cases. 

It is therefore clear, both upon reason and upon authority, 
that we must sustain the demurrer to the plea to the juris- 
diction in this case, and it is so ordered. 
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EUTHERFORD ». ThB PeNN. MuT. LiFE InS. Co. 
{Circuit Court, E. D. Missouri. March 12, 1880.) 

PllACTICE — StrPEKSEBEAS — MOTION FOB A NEW TlilAL — SkCTION 1007, 

Rev, St., Consthued. — A writ of error will operate as a supersedea.t. 
under section 1007 of the Rev. St., if duly servcrl "witliin 60 days, Sun- 
days exclusive," after a motion for a new trial lias been overruled, 

A . R. Taylor, for plaintiff. 

TF, H. Clopton, for défendant. 

McCrary, J., (orally.) This case présenta a question of 
practice of some importance, in its application to this case as 
well as others; but it is one upon which I hâve no difficulty. 
The question is whether the défendant hère has lost its right to 
a supersedeas on account of the delay which has occurred 
since the trial of the case. 

The statute (Eev. St. § 1007) provides that "in any case 
where a writ of error may be a supersedeas, the defendani 
may obtain such supersedeas by serving the writ of error, by 
lodging a eopy thereoffor the adverse party in the clerk's 
office, where the record remains, within 60 days, Sundayw 
exclusive, after the rendering of the judgment eomplained of , 
and giving the security required by law on the issuiug of the 
citation. * * *" And the question arises upon the 
meaning of the words "within 60 days, Sundays exclusive, 
after the rendering of the judgment eomplained of." 

I apprehend that the statute ought to be construed so as 
to commence the time from the final judgment. In this 
coiTrt there was a motion made for a new trial in this case, 
and the order of the court was made suspending the exécu- 
tion until the détermination of that motion. The motion for 
a new trial was made in pursuance of the right which is 
given by the statute in section 726. I hâve no doubt of the 
right of any party to hâve a motion for a new trial heard 
under this section : "AU of the said courts shall hâve power 
to grant new trials, in cases where there has been a trial by 
jury, for reasons for which new trials hâve usually been 
granted in the courts of law." In the trial of causes it often 
happens that in the hurry of the trial questions arise which 
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the court is obligod to pass upon without that considération 
which is désirable ; and the policy of the law is always to 
provide ample means to a review or reconsideration of the 
questions which may arise in the course of a jury trial, and 
to reserve to the court a right, upon a reconsideration, to set 
aside the judgment or modify it, if the ends of justice and 
the law seem to require it. Theuefore, I think that, under 
section 726, the party had a right to laake his motion for a 
new trial. 

But there is another section that has been called to my 
attention — section 987 of the Revised Statutes. This section 
still further provides for motions of this character, and it 
applies to the case where a party is not prepared at the time 
of trial so immediately file his motion. It provides for giving 
time within which that may be done. It says : "When a cir- 
cuit court enters judgment in a civil action, either upon a 
verdict or on a finding of the court upon the facts, in cases 
where such finding is allowed exécution may, on motion of 
either party, at the discrétion of the court, and on such con- 
sidérations for the security of the adverse party as it may 
judge proper, be stayed 42 days from the time of entering 
judgment, to give time to file in the clerk's office of said 
court a pétition for a new trial." * • * * ^.nd tjjen 
follows a provision, that "if such pétition is filed within said 
term of 42 days, with a certificate thereon from any judge of 
such court that he allows it to be filed, which certificate he 
may make or refuse, at his discrétion, exécution shall, of 
course, be further stayed to the next session of said court. If 
a new trial be granted, the former judgment shall be thereby 
rendered void." 

Now this is not the only section under which the party can 
apply for a new trial. His right to apply is independent of 
this section. This provides for a case where he desires to 
obtain from the court an extension of the usual time within 
which to make his application for a new trial ; and in that 
case, where he gets such time merely to apply, he must show 
that he has presented his pétition, and that it has béen 
allowed in accordance with the provisions of the section ; but 
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if he makes his motion for a new trial without asking for the 
time, then he can make it independent of section 987, and is 
not bound by the provisions of that section. In other words, 
the court had a perfect right to entertain the motion for a 
new trial; it did entertain it, and suspended the exécution 
until it shonld be determined. 

Now the judgment cannot be said to hâve been finallyren- 
dered until the détermination of the motion for a new trial 
in this case. That is very clear, when it is considered that 
the motion might hâve been sustained as well as overruled, 
and in that case the effect of the action of the court would 
hâve been as if there had been no judgment, or it had been 
the other way. And, if the doctrine contended for by the 
plaintiff should be sustained, it might resuit that there would 
be a case pending in the suprême court on appeal from a 
judgment which was never rendered, in point of fact, in this 
court. The construction of section 987 will illustrate what I 
hâve said upon this point. Under that section, where a party 
applies for time to file his application for a new trial, the 
motion, as you will perceive, may be granted at the next 
term ; and the extension shall, of course, be further stayed 
until the next session of the court, if the party is allowed to 
file his pétition. Now, suppose in the meantime he has 
taken his writ of error and gone to the suprême court, and 
bas obtained, perhaps, a hearing and décision in the suprême 
court, and after ail that a motion for new trial comes up in 
the court below and is sustained. 

It is manifest that such is not the intention ; in other words, 
it would be an anomaly to provide for an appeal or writ of 
error from a suspended or inoperative judgment. I think it 
is fair, although it is a libéral construction of the statute, to 
say that the time begins to run from the day when the 
motion for a new trial is overruled ; and that is the construc- 
tion I give it in a case where the application has been made 
in time, and exécution suspended. Of course, if I am wrong, 
a motion to set aside the supersedeas can be made in the 
suprême court, I apprehend, and the question there be finally 
determined. 
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You may présent your bond, and the court will pass npon 
the sufficiency of the sureties. 

Citing — Silshy v. Foote, 20 How. 290 ; Brockett v. Brockett, 
2 How, 238; Green v. Van Busidrk, 5 Wall. 307; Telegraph 
Co. Y.Eyser, 19 Wall. 419; Sage v. Central Railroad, 93 U. 
S. 412-417; Kitchen v. Randolph, 93 U. S. 86; Camhuston v. 
United States, 95 U. S. 285. 



FoEKEST V, Edwin Foerest Home and otliers.* 

{Circuit Court, 8. D. N&m York. March 8, 1880.) 

RBMOVAii op Cause — xVct March 3, 1875. — In the state of New York a 
cause cannot be removed under the act of March 3, 1875, after the expi- 
ration of the term in which the same could hâve been noticed for trial, 
under the provisions of the New York Code. 

Motion to remand cause to the state court. 

John Townshend, for plaintiff. 

Robert W. De Forest, for défendant. 

Blatchford, J. This is an action of ejectment, brought in 
the suprême court of New York, to recover possession of a 
pièce of land in the city of Yonkers. The oomplaint put in 
the state court allèges seizure and possession in fee by the 
plaintiff, and éjection of the plaintiff, and -withholding of 
possession from him by défendants ; and demands judgment 
that the plaintiff has an estate in fee in the premises, and 
that he recover possession thereof, and his damages for the 
withholding thereof. The Edwin Forrest Home answered, 
denying the allégations of the complaint. The other two 
défendants did not appear, or answer, and are in default for 
want of an auswer on the twenty-third of January, 1878. 
The answer of the Edwin Forrest Home was put in on that 
day. The cause was at issue as to the Edwin Forrest Home 
on that day. 

Subsequently and on the ninth of December, 1879, th& 
Edwin Forrest Home filed in the state court a pétition set- 

*See n'acJcwell v. Braiin, ante, 351 
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ting forth, among other things, that the plaintiff was at the 
commencement of the suit and is a citizen of the state of 
Massachusetts, and that the Edwin Forrest Home was at the 
commencement of the suit and is a corporation created by 
the state of Pennsylvania and a citizen of that state; that 
"this is a suit in which there can be a full and final déter- 
mination of the controversy between the plaintiff and your 
petitioners, the Edwin Forrest Home, without the présence of 
the other défendants as parties in the cause;" that the de- 
fendants Keeler and Lawrence were, at the commencement 
of the suit, and are both of them, citizens of the state of New 
York ; that both of them are in def ault for net answering the 
complaint; and that the pétition "is made and presented 
before or at the term at which said cause oould first be tried, 
and before the trial thereof . " 

The prayer of the pétition is that the suit, "so far as con- 
cerns your petitioners, the said the Edwin Forrest Home, be re- 
moved into the circuit court of the United States for the 
Southern district of New York." 

On the pétition, and a bond, the state court entered an 
order, on the ninth of December, 1879, accepting the pétition 
and the bond, and ordering "that this action, so far as con- 
cerns the said défendant, the Edwin Forrest Home, be and the 
same hereby is removed for trial from this court into the 
next circuit court of the United States, to be held in and for 
the Southern district of New York, in the second circuif, and 
that this court proceed no further therein." 

The removal in this case is not one provided for by subdi- 
vision 2 of § 639 of the Eevised Statutes of the United States, 
because the plaintiff is not a citizen of New York. The 
removal must, therefore, be upheld, if at ail, under the aet of 
March 3, 1875, (18 U. S. St. at Large, 470.) 

The plaintiff moves to remand the cause to the state court, 
on the ground that the removal was not applied for in time, 
under section 3 of the act of 1875, which requires that the 
application shall be made "before or at the time at which 
said cause could be first tried, and before the trial thereof." 

It is provided, by section 977 of the Code of Procédure of 
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New York, that "at any time after the joinder of issue, and at 
ieast 14 days before the commencement of the term, either 
party may serve a notice of trial; that at Ieast 12 days before 
the commencement of the term the party serving the notice 
must file with the clerk a writ of issue; and that the olerk 
must thereupon enter the cause upon the calendar aocording 
to the date of the issue." 

It is provided, by section 980 of the same code, that either 
party who has served the notice may bring the issue to trial, 
and proceed in the absence of the adverse party. The place 
of trial of this action was the county of Westchester, and the 
place of trial of the issue in it was a circuit court to be held 
in that county. The plaintiff shows that after tHe joining of 
8uch issue, and prior to such order for removal, circuit courts 
were held in said county of Westchester, commencing, one 
March 3, 1878, one June 3, 1878, one September 16, 1878, 
one December 9, 1878, one March 3, 1879, one June 2, 1879, 
and one September 15, 1879. 

The défendant shows that sinee issue was joined the plain- 
tiff has procured seven commissions to six différent places to 
examine witnesses, the last of which was procured November 
12, 1-879; that none of them hâve been returned; that the 
suit was noticed for trial for the first time for a term of court 
commencing December 15, 1879; and that it was never 
before noticed for trial or placed on the calendar of the court 
for trial. 

The plaintiff contends that as either party could hâve 
noticed the cause for trial at any one of the terms named, and 
as there was no légal obstacle to the noticing of the cause by 
the défendant, and no stay of proceedings in the orders for 
commissions, or otherwise, the removal is too late. The 
défendant contends that as the cause could not be tried, under 
the statute of New York, until it was in f act noticed for trial 
and placed upon the calendar, the removal was in time. 

The défendant cites the case of Warner v. The Pennsylvania 
R. Co. 13 Blatch. G. C. E. 231. But in that case there were 
etays of proceedings which prevented a trial. In Pettilon v. 
Noble, 7 Bissell, 449, cited by the défendant, it would appear 
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éhat the issue was not a triable issue, after the reversai, until 
the défendant had notice that the plaintiff desired the issue 
to be reinstated as a triable issue. This is a différent pro- 
vision from that of the Code of New York. 

The intent of the act of 1875 is plainly to require prompt 
action on the part of a party desiring to remove a cause. 
Under the act of September 24, 1798, § 12, (lU. S. St. at Large, 
79,) as embodied in section 639 of the Eevised Statutes, 
it -was neeessary to apply for the removal at the time of 
entering an appearance in the state court. Under the acts 
of July 27, 1866, and March 2, 1867, (14 U. S. St. at Large, 
306, 658,) as embodied in the same section of the Eevised 
Statutes, th"e application could be made at any time before 
the trial or final hearing of the suit. Under the act of 1875 
the application must be made, not only before the trial of 
the cause, but before or at the term at which it "could be first 
tried." 

In Knowlton v. Congress é Empire Spring Co. 13 Blatch. 
Circuit Court Eep. 170, the plaintiff removed the cause, and 
the défendants moved to remand it. It was held that where 
'either party could notice the cause for trial at a term, that 
term must be considered the term at which the cause could 
be first tried. 

In Stough v. Hatch, 8 Eeporter, 7, the cause was noticed 
for trial by the plaintiff, and placed on the calendar, but not 
tried, both parties having consented that it go off for the 
term, The défendant then removed it, and the plaintiff 
moved to remand it, The motion was granted, on the ground 
that the term in question was the term at which the cause 
could be first tried, and that the want of préparation of the 
parties, and their consent, could not affeet the question. A 
practically mutual consent not to put a cause on the calen- 
dar would seem to amount to the same thing as a consent to 
hâve a cause go over the term. 

In Gurnee v, The County of Brunsivick, 1 Hughes, 270, 271, 
Chief Justice Waite says, in référence to the statute in ques- 
tion : "A cause cannot be tried until in some f orm an issue 
bas been made up for trial. The pleadings or statements 
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necessary to make the issue are regulated by the practice in' 
the court where the trial is to be had. As soon as the issue 
is made up the cause is ready for trial. The parties and the 
court may not be ready, but the cause is. The first term, 
therefore, at which a case can be tried is the first term at 
■which there is an issue for trial. An application for removal, 
to be in time, must be made before or at this term." 

In Ames v. Colorado Central R. Co. 4 Dillon, 260, 263, it 
is said that the term referred to in the act of 1875 "appears 
to be that at which the cause may be heard or tried on the 
merits, according to the practice of the court, without référ- 
ence to the spécial circumstances of the case, as whether the 
parties are ready for trial, and the like." In Fulton v. Golden, 
9 Central Law Journal, 286, it was held that a removal was 
too late, where an equity cause being at issue, on answer 
and replication, and the practice allowing either party to 
notice it and bring it to hearing, and where under the prac- 
tice the testimony could hâve been taken, and the cause 
noticed for hearing in eight months from the issue, neither 
party had moved in it, and eight terms had elapsed before 
the pétition for removal was filed. 

Although the plaintiff in the présent case did not notice the 
case for trial at an earlier term, the défendant could hâve 
done so. The plaintiff had a right to regard the défendant 
as having waived his right to remove the cause, when, in the 
absence of any stay, the défendant did not remove the cause 
before or at the first term at which the cause, being at issue 
and triable on the mérita, the défendant might hâve noticed 
it for trial. The proper construction of the statute is such as 
to make it necessary to hold that the removal in this case was 
too late. 

Points are raised by the plaintiff as to the value of the 
land sued for, and as to whether the pétition for removal, not 
being framed to remove the whole suit, is of any avail under 
the act of 1875, and as to whether the pétition makes out a 
case for removal under the aots of 1875, and as to whether 
the suit is not removable, in whole or in part, on the pétition of 
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the petitioning défendant alone under the act. It is not neo- 
essary to pass on those points. 
The motion to remand is granted. 



In ee G-eoome. 
{District Court, W. B. Pennsylvania. March 20, 1880.) 

BANKBUPTCY — SCHBDDLE Creditor — Failube TO Keceive Koticb of 
Adjudication — Rettthn op Service dpon the Watîrakt in Bank- 
RUPTOY. — An adjudication in bankruptcy will not be set aside more than 
one year and nine months after the flling of the bankrupt's pétition, 
upon the application of a schedule creditor, on the ground tliat such 
creditor had not received notice of the adjudication, and, as far as he 
waa able to learn, no such notice had been mailed or otlierwise sent to 
him, in the absence of an averment of want of actual Isnowledge of such 
adjudication at or near the date thereof, where the return of tiie marshal 
to the warrant in bankruptcy showed due service of the notice of adju- 
dication upon the moving créditer. 

Bame — Allégation of Résidence — Amendmbnt. — The averment of such 
moving creditor that, at the time of the fl)ing of the pétition in bank- 
ruptcy and at the time of the said adjudication, the bankrupt was not 
a résident of or dolng business in the judicial district where the bank- 
ruptcy proceedings were instituted, does not traverse the allégation of 
the petitioning bankrupt that he has carried on business in said judicial 
district for the six months next immediately preceding the flling of his 
pétition, nor wiU such creditor be permitted to amend his pétition in 
this respect. 

Samb — Examikation of Bankrupt — Creditor with Provablb Debt. 
—A creditor who has a provable debt has a riglit to examine the bank- 
rupt, upon an application for a discharge, although such debt has not 
been in fact proved. 

In Bankruptcy. Sur rule upon pétition of William T. Car- 
ter to show cause why the adjudication in hankruptcy should 
not be set aside, etc. 

AcHESON, J. On the ninth day of February, 1880, Wil- 
liam T. Carter, a creditor of Samuel W. Groome, the bank- 
rupt, presented his pétition, in which, after averring that it 
was the duty of the said Groome to cause notice of his adju- 
dication in bankruptcy to be served on the petitioner through 
the marshal, he allèges that "no such notice, however, was 
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received by the petitioner, nor, as far as he has b'een able to 
leam, was any such mailed or otherwise sent to him, although 
the résidence of the petitioner was well known to said Sam- 
uel W. Groome at and before the présentation of the said 
Groome's pétition in bankruptcy." The pétition then pro- 
ceeds in thèse words : "Your petitioner further shows that at 
the time of the filing of the said pétition in bankruptcy, and 
at the time of the adjudication aforesaid, the said Samuel W. 
Groome was not a résident of or doing business in the west- 
ern district of Pennsylvania, but was residing, and had a long 
time prior thereto resided, at Philadelphia, in the eastern dis- 
trict, and carried on any business in which he may bave been 
engaged in that city. Your petitioner, therefore, is advised 
and avers that the présentation of said pétition in bankruptcy 
and the adjudication thereon were irregular and void, inas- 
much as this honorable court had no jurisdiction to take cog- 
nizanceof said pétition, for the reason that the said petitioner 
was neither a résident of nor carryiug on business in the dis- 
trict in which the same was presented." 

The prayer of the pétition is that the said adjudication 
may be declared null and void, and whoUy vacated and set 
aside. 

Upon the présentation of this pétition a rule was obtained 
upon the bankrupt to show cause why the prayer thereof 
should not be granted. At the return of the rule on March 
6, 1880, the bankrupt filed an answer, and at the same time 
moved the court to dismiss Carter's pétition, which motion 
was argued by the counsel of the respective parties. Other 
motions were made and argued at the same time, but the 
motion to dismiss Mr. Carter's pétition is to be first consid- 
ered and disposed of. 

Samuel W. Groome filed his pétition in bankruptcy on the 
twenty-seventh day of April, 1878. He therein states his 
résidence to be the city of Philadelphia, but allèges that he 
has carried on business in the western district of Pennsylva- 
nia, at Williamsport, for six months next immediately pre- 
ceding the filing of his pétition. Upon the face of the pétition 

v.l,no.7— 30 
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appear ail the averments neeessary to give this court juris- 
diction, and, aocordingly, the petitioner was adjudged a bank- 
rupt May 2, 1878. In his schedule of creditors, which con- 
tains the names of 35 in ail, the name of Wm. T. Carter 
appears as a creditor, to the amount of $86,390.32, and his 
place of résidence is there stated to be Philadelphia, Pa. 

The marshal's return to the warrant in bankruptcy shows 
due service upon Carter of notice of the adjudication, and that 
the first meeting of creditors to prove their debts and choose 
an assignée was ealled for June 19, 1878, at Williamsport. 

The creditors having elected H. H. McCormick assignée, 
an assignment of the bankrupt's estate was executed to him 
June 22, 1878. On January 30, 1880, upon the bankrupt's 
pétition for his discharge, the usual order was made referring 
the case to Eegister Smith, and fixing the hearing to show 
cause, etc., for February 28, 1880. At this meeting, Mr. 
Carter's counsel, George T. Bispham, Esq., appeared before 
the register and demanded permission to examine the bank- 
rupt, who was also présent. The bankrupt declining to sub- 
mit to such examination, the register, at the request of Mr. 
Bispham, continued the meeting until March 30, 1880. Mr. 
Carter has not proved his debt against the estate of the bank- 
rupt. 

The facts above recited are ail matters of record, and a 
statement of them is neeessary to indicate the présent status 
of the case, and to show the propriety of the action of the 
court in respect to Mr. Carter's pétition. 

As already observed, upon the face of Groome's pétition 
this court had undoubted jurisdiction of the case. The péti- 
tion was filed so long ago as April 27, 1878; the adjudication 
was made five days later, and the case proceeded in its regu- 
lar course for a period of more than one year and nlne 
months before the jurisdiction of the court was ealled in ques- 
tion. At this late day, and at this stage of the proceedings, 
can William T. Carter raise the question of jurisdiction in this 
way, viz., by pétition to annul the proceedings ab initio ? 
And does his petiton présent such a case as requires the court 
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to vaeate the adjudication, and make null and void everything 
that bas been done thereunder ? 

The bankrupt's Bchedule of creditors and the marshars . 
return to the warrant in bankruptcy conclusively show that 
the bankrupt himself did ail that was incumbent on him to 
secure proper Bervice upon Carter of notice of the adjudica- 
tion. The pétition of the latter simply allèges that "no such 
notice was received by him, nor, as far as be bas been able to 
learn, was any such mailed or otherwise sent to him." This 
can scarcely be considered a sufficient traverse of the mar- 
shal's return. But, however this may be, the pétition does not 
aver that Carter did not in fact know of the adjudication. 
Corning into court at this late day to overturn this whole pro- 
ceeding, it was not sufficient for him, I think, to allège merely 
that he did not receive notice through the marshal. He 
should bave gone further and alleged (if the fact were so) 
that he bad no knowledge of the adjudication at or near the 
date thereof, and stated when be first acquired such knowl- 
edge. In the absence of a déniai by Carter of actual knowl- 
edge, I think it may fairly be imputed to him. 

Now, in considering the application of the petitioning cred- 
itor in this case, it must be remembered that want of juris- 
diction is not apparent on this record, and that other parties 
besides the bankrupt and Carter are interested in the adju- 
dication which the latter seeks to annul. Under such cir- 
cumstances, it seems to me, a créditer wbo would contest the 
jurisdietion in the manner and to the extent now attempted 
must move with reasonable diligence, and after such a lapse 
of time as we bave hère, and at the présent stage of the case,, 
be wiU not be permitted to raise the question by an applica- 
tion to set aside the adjudication. This, I understand, was,. 
in effeet, decided InreLittle, 2 B. E. 294, and is sustainedby 
the rulings in Smith v. Kernochen, 7 How. 198, and Phila-. 
W. & B. R. Co. V. Zidgley, 21 How. 202, where it was held 
that, if the court bas jurisdietion according to the face of the 
record, objection to the jurisdietion, on the ground of citizen- 
ship, cannot be raised at the trial on the merits after a plea 
^' ^Vie peneral isçic. 
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Agaia, Carter's pétition does not expressly or substantially 
traverse the avéraient in the bankrupt's pétition that the 
bankrupt carried on business in the district aforesaid for six 
months next immediately preceding the filing of this péti- 
tion. Clearly want of jurisdiction is not sufficiently shown 
by the averments of Carter's pétition. His learned counsel 
themselves seem to hâve had doubts on this point, for they 
hâve moved the court for leave to amend the pétition by in- 
serting the words: "Nor had the said Samuel W. Groome 
resided or carried on business in the said western district 
during the six months immediately preceding the time of 
filing his pétition in bankruptcy, nor during any portion of 
said six months." 

I must décline to allow this amendment, and must sustain 
the motion to dismiss Mr. Carter's pétition on two grounds : 
First, for the reason already expressed, I am of opinion that 
under ail the circumstances the question of jurisdiction ought 
not to be raised by the petitioner in the manner proposed, 
and at this stage of the case; second, I think the object the 
petitioning creditor bas in view may be reached without an- 
nuUing the adjudication. His real purpose (as I infer from 
the argument of his counsel) is to prevent the bankrupt's 
discharge. Now it is entirely compétent for him to oppose 
the discharge on the ground that the court bas no jurisdiction 
of the case, and if this is shown the discharge will be refused. 
In re lÀttle, 2 B. E. 294; In re Penn, 3 B. E. 582. 

I am now brought to the considération of another motion 
made by the counsel of Mr. Carter, viz. : that he be permitted 
to take part in the examination of the bankrupt before the 
register in bankruptcy, in any hearing upon the bankrupt's 
application for his diseharge, and that the bankrupt be 
ordered to attend for such examination before the register 
upon reasonable notice, and submit to an examination by said 
Carter or his counsel. 

It bas been already stated that Carter has not proved his 
debt against the bankrupt, but this is immaterial. The faot 
that he has a provable debt is shown by the bankrupt's 
=rhprhile and otherwise, and is admitted. 
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I am clearly of opinion tliiit a creditor who bas a provablo 
debt bas the right to oppose tbe bankrupt's discharge, and 
this whether or not he bas proved bis debt. In re Sheppard, 
1 B. E. 439; In re Boutelle, 2 B. R. 129; In re Mwrdoch. 3 
B. E. 146; Bump (lOtb Ed.) 273-4. 

Tbe bankrupt's counsel insists that the order asked for îs 
too broad, but I do not think so. I am of opinion that Mr. 
Carter bas the right to examine the bankrupt in respect to 
any matters, whether jurisdictional or otherwise, which touch 
the question of the bankrupt's discharge, as fuUy as any 
creditor -who may bave proved bis debt. 

And now, to-wit, March 20, 1880, upon due considération, 
leave to amend tbe pétition of William T. Carter is refused, 
tbe said pétition is dismissed, and the rule granted thereon, 
upon Samuel W. Groome, to show cause why bis adjudication 
in bankruptcy should not be vacated and set aside, is dis- 
charged. 

It is further ordered that the said William T. Carter, who 
is shown to be a creditor of the said bankrupt, and having a 
provable debt, bave leave to take part in the examination of 
said bankrupt, before the register in bankruptcy, in any hear- 
ing upon said bankrupt's application for bis discharge ; and 
said bankrupt is required, upon reasonable notice, to attend 
Buch examination before said register, and to submit to an 
examination by said Carter, or bis counsel, in respect to ail 
matters, whether jurisdictional or otherwise, which touch the 
question of the bankrupt's discharge. 



BoHLEE, HusE & Co. V. Tappan. 

(District Court, E. B. Arkansa». 1880 

Partnership — Sole Sukvivino Pabtner — Pledgb op Perbokai. Peop. 
EBTY FOR fARTNEB8Hip Debï. — A sole surviving partner may transfei 
the choses in action and other personal eflects of the partnership, by 
way of pledge or mortgage, to secure a partnership debt, and when 
8uch transfei' is made in good faitb it is elïectual againstall the othei 
credltors, as well as the représentatives of the deceased partner. 
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Burnett & Turner were partners in the business of keep- 
ing a wharf-boat at Helena. The firm owned a wharf -boat, 
which was purehased and used for partnership purposes, 
and was partnership property. This wharf-boat was pur- 
ehased from Johnson, partially or wholly upon crédit. Bur- 
nett, one of the partners, died before the wharf-boat was 
paid for, and after his death, and on the twenty-fifth day of 
April, 1879, Turner, as surviving memberof the firm of Bur- 
nett & Turner, transferred the wharf-boat, by deed of trust 
in the nature of a mortgage, to ïappan, to secure the pay- 
ment to Johnson of the balance of the purchase money. The 
deed of trust was duly acknowledged and recorded on the 
twenty-fifth of April, 1879. 

On the twelfth of March, 1879, Bohler, Huse & Co. re- 
covered a judgment against Burnett & Turner, in the United 
States district court, at Helena, for |1,399.78, and costs. 
On the twenty-sixth day of April exécution was issued on this 
judgment, and on the thirtieth day of the same month the 
writ came to the hands of the marshal, and was levied on 
this same wharf-boat. By agreement the boat was sold, and 
the proceeds paid into the registry until it should be deter- 
mined whether the plaintififs in the exécution, or the bene- 
ficiary under the deed of trust, was entitled thereto. 

Thwealt d Quartes, for plaintiffs, 

Tappan é Horner, for défendant, 

Caldwell, J. The précise question in this case, on th& 
agreed faets, is whether a sole surviving partner ean make 
a valid transfer by deed of trust in the nature of a mortgage 
of Personal property, belonging to the partnership, to secure 
the payment of a partnership debt. 

During the continuance of a partnership one partner may 
transfer personal property by way of mortgage as security for 
a partnership debt. Milton v. Mosher, 7 Met. 244 ; Patch v. 
Wheatland, 8 Allen, 102 ; Anderson v. Tompkins, 1 Brock, (Mar- 
shall's Decs.) 456; Harrison v. Sterry, 5 Cranch, 289. 

On the dissolution of partnership by the death of one copart- 
ner, the right to the possession and control of the partnership 
effects vests in the survivor, for the purpose of settling up the 
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partnership affaira. He has the légal title to the assete, and 
the exclusive right of disposing of the property, and of collect- 
ing and paying the partnership debts. Stearns v. Houghton, 
38 Vt. 583 ; Roys v, Vilas, 18 Wis. 179; Pinckney v. Wcdlace, 
1 Ab. Pr. 82 ; Barry v. Briggs, 22 Mich. 201. 

And the right and power of the sole surviving partner to 
dispose of the partnership effects, in settlement of the part- 
nership business, is not limited to the right to make an abso- 
lute sale of the same, but he may transfer the choses in 
action and other personal property, by way of pledge or mort- 
gage, to secure a partnership debt; and, when such transfer 
is made in good faith, it is effectuai against ail other cred- 
itors, as well as the représentatives of the deceased partner. 
Lorillard v. Lorillard, 4 Abb. Pr. (N. Y.) 210; Hitchcock v. St. 
John, 1 Hoff. Ch. 511; Wilson v. Soper, 13 B. Mon. 411. 

No fraud is charged or proven. The case turns on the 
question of the power of a sole surviving partner, acting in 
good faith, to secure a partnership debt by giving a mortgage 
or other lien on personal property. His right to do so is 
not open to serious question. 

The lien of the deed of trust is prior in point of time, and 
therefore paramount to the lien of the exécution; and the 
money arising from the sale of the wharf-boat must be paid 
to the beneâeiary under the deed of trust. 



Eheman v. Tbutonia Ins. Co. 

{District Court, JE. D. Arkansas. , 1880.) 

PuBADiNG — ^Want op Jcrisdiction — Objectiok Taken bt Ahbwer. — 
The Arkansas Code abolishes pleas in abatement, and in that state there 
is no différence in the method of pleading matter in abatement and 
matter in bar; and where a want of jurisdiction over the person is not 
disclosed upon the face of the complaint the objection may be taken by 
answer. 

Bamb— Mattkr m Abatement — How Plbaded.— Matter in abatement 
must be pleaded with exactness, and ought to be certain to every intent. 
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Insurance CoMPANrKs— Noît-Compltance wiïh Statute of State — 
Vamditt op PoLicrBS. — By failing to comply witli tlie requirements of 
the Arkansaa statuts, prescribing the terms upon wliicli Insurance com- 
panies of other states may do business in that state, sucli companies 
and their agents and brokers render themselves liable to the penalties 
denounced by the act, but such failure does not afifect the validity of the 
policies issued by them, or in any manner operate to the préjudice of the 
policy holder. 

Same — Suit on Policy — Pkgcess — Sbevice on State Auditor — Ks- 
TOPPEL. — A statute of Arkansas provides that no insurance compan\-, 
not of that state, shall do business in the state until it has liied witli tiie 
auditor a stipulation in writing agreeing that légal process aiïecting t!ie 
Company, served on the auditor of state, shall hâve the same elïecl as if 
served personally on the company. Held, that if an insurance company 
does business in the state, and issues policies to citizens of the state i)n 
property within the state, that in a suit on such a policy service of pro- 
cess on the auditor was good personal service on the company, aUiiouL;li 
the written stipulation to that effect was not flled with the auditor ; that i n 
such case the company waa estopped to say that it had not flled the stip- 
ulation and had not assented to such service. 

This action was brought to recover for an alleged loss on a 
fire policy. The eomplaint alleged the plaintifï was a citi- 
zen of the state of Arkansas, and that the défendant was a 
corporation created by the laws of the state of Louisiana and 
a citizen of that state "doing business and taking risks of 
insurance in the state of Arkansas, " and that plaintiff paid 
the premium and the défendant issued to him the policy in 
suit. The property insured was then contained and during 
the life of the policy was to be kept in a building situated in 
the city of Helena, Arkansas, and that the loss occurred there. 
Summons was issued and duly served on the auditor of state, 
under section 3561 of Gantt's Digest, as amended by act of 
February 27, 1875. 

The défendant entered a spécial appearance, and filed the 
following plea, not sworn to: "Now, on this day cornes the 
défendant, the Teutonic Insurance Company, and, without 
entering their appearance herein, say, by way of abatement of 
the writ in this behalf, that they never had any agent in tlùs 
state; they never had any certificate of authority, as provided 
for by the act of February 27, 1875 ; that they never, in any 
manner, complied with the laws of the state of Arkansas pro- 
viding for the duties and liabilities of foreign insurance com- 
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panies doing business in this state, known as the aet of Feb- 
ruary 27, 1875 ; that service of process upon the auditor of 
the state of Arkansas is no service npon them, and that they 
are net bound by the same. Wherefore, they pray judgment, 
and that said writ be abated." 

Plaintiff demurred to the plea. 

Tappan é Ilorner, for plaintiff. 

Palmer é Nichols, for défendant. 

Caldwell, J. Under the Code of this state there is no dif- 
férence in the method of pleading matter in abatement and 
matter in bar. Pleas in abatement are abolished, and where 
a want of jurisdiction over the person or subject of the action 
is not disclosed upon the face of the complaint the objection 
may be taken by answer. Gantt's Digest, § 4567; Poii^e- 
roy on Remédies, §§ 697, 698, 721; Bliss' Pleadings, § 345. 
Where other defencôs are embraced in the answer the court 
will put the issues to the jury in such a way as to elicit their 
verdict on the matter in abatement specifically, and where 
the finding on that issue makes it necessary to do so, mil see 
that the proper judgment in abatement is rendered. Id. 

That the paper filed is not technically in the form of an 
answer, under the Code, and is not verified, are not objec- 
tions that the court will notice on demurrer. But the rule of 
pleadings remains, that matter in abatement must be pleaded 
with exactness, and ought to be certain to every intent. Un- 
der this rule none of the allégations of the answer are good. 
It may be true that the company never had any agent in this 
state, and yet the contract may hâve been made in this state 
by the président or other officer of the company, or by a 
broker, acting for the company ; and the second allégation is 
disposed of by the observation that the act of February 27, 
1875, upon which the pleader in terms rests his plea, is not 
the act under which the company is required to do thèse 
things. 

The averments in the plea may ail be true, and yet the 
company may bave complied with ail the requirements of 
the act of April 25, 1873, (sections 3540-3565, Gantt's 
Digest,) which is the act prescribing the duties of foreign 



47é FEDEBAIi BEPOBTEB. 

insurance companies doing business in this state. The act 
of 1875 simply devolves on the auditor of state the duties 
imposed by the act of 1873 on the insurance commissioner ; 
and the allégation that service on the auditor is not service 
on the Company is bad, because it does not show why it is 
not good service. Service on the auditor may be good per- 
sonal service on foreign companies doing business in this 
state, and the plea does not deny the existence of facts that 
would make such service good on this company. 

It does not deny that the company transacted business 
and issued the policy in suit in this state ; but, waiving the 
technical objections to the plea. capable of amendment, v?e 
corne to the important point intended to be raised by the 
pleader, viz. : Whether, on the admitted facts on the record, 
service on the auditor of state is good service on the com- 
pany. 

Every material allégation in the complaint not denied by 
the answer is admitted. 

As the record stands the défendant admits that the plain- 
tiff is a citizen of this state ; that the défendant is an insur- 
ance company of another state, doing business and taking 
risks of insurance in this state ; that the plaintifif paid the 
premium, and the défendant issued to him the policy in suit ; 
that the property insured was in this state, and was, by the 
terms of the policy, to be kept hère during the life of the 
policy, and that the loss oecurred in this state. In the face 
of thèse admissions ean the company be heard to say that 
service of the summons on the auditor is not good personal 
service on the company? 

The insurance act of this state déclares it shall be "unlawful 
for insurance companies to do business in this state without 
complying vrith its provisions, (section 3555,) and the act, 
among other things, requires them to make certain reports to 
the auditor of state disclosing their financial condition; and 
foreign companies are required to pay into the state treasury 
3 per cent of the amount of their premiums received for pol- 
icies issued in this state, and such companies, their agents or 
brokers, transacting or soliciting business without having 
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Teceived authority agreeably to the provisions of the act, are 
subject to a penalty of $500 for each month or fraction 
thereof during which such illégal business is transacted." 
Section 3562. 

The objects sought to be obtained by this act are security 
and protection to policy-holders, and revenue to the state, but 
chiefly the former. By failing to comply with the require- 
ments of the act the companies, and their agents and brokers, 
render themselves liable to the penalties denounoed by the 
act, but such f ailure does not afEect the validity of the policies 
issued by them, or in any manner operate to the préjudice of 
the policy-holders. Union Mutual Ins. Co. v. McMillen, 24 
Ohio, St. 67 ; Clay Fire Ins. Co. v. Huron Sait Co. 31 Mioh. 
346; CoÎMm^Ms Ires. Co.v. WTais/i, 18 Mo. 229; Lambv.Bowsert 
7 Bissell, 315; S. C. Id. 372; Hartford Live Stock Ins. Co. v. 
Mathews, 102 Mass. 221. 

The leading provision for the protection of the policy-holder 
is contained in section 3561. This section is a literal copy 
of the Pennsylvania statute. See Ex parte Schollenherger, 96 
U. S. 369-374, where it is set forth at length in the opinion of 
the court. So much of it as is material to this case reads as 
follows: "No Insurance company, not of this state, nor its 
agents, shall do business in this state until it has filed with 
the auditor of state of this state a written stipulation, duly 
authenticated by the company, agreeing that any légal pro- 
cess affecting the company, served on the auditor of state, or 
the party designated by him, or the agent speeified by said 
company to receive service of process for the company, shall 
bave the same eflfect as if served personally on the company 
within this state." 

The suprême court of the United States, speaking of a sim- 
ilar provision in a statute of Ohio, say : "We iind nothing in 
this provision either unreasonable in itself or iji conflict with 
any principle of public law. It cannot be deemed unreason- 
able that the state of Ohio should endeavor to seoure its citi- 
zens a remedy, in their domestic forum, upon this important 
class of contraets made and to be performed within that state 
and fuUy subject to its laws ; nor that proper means shoulc! 
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be used to compel foreign corporations, transaeting thia busi- 
ness of insurance within ,the state for their beneât and profit, 
to answer there for the breach of their contracts of insurance 
there made and to be performed." Lafayette Ins. Co. v. French 
et al. 18 How. 404. 

And in a later case the court say that if there could be no 
légal redress short of the seat of the eompany in another 
state, the eost of the remedy would in most instances exceed 
the value of its fruits, and the resuit would be, to a large 
extent, immunity from ail légal responsibility. Railroad Co. 
V. Harris, 12 Wall. 65. 

By the provisions of section 3561 every insurance eompany 
of another state is required to stipulate in terms that service 
on the auditor shall be service on the eompany. If the stip- 
ulation is filed service may be on the auditor, or the person 
designated by him, or the agent designated by the eompany, 
at the élection of the plaintiff. Cnnningham v. Southern 
Express Co. 67 N. C. 425. And if the auditor does not desig- 
nate a party, and the eompany does not specify an agent, 
then the auditor alone is the proper person to serve with the 
process, and such service binds the eompany. 

The citizen insuring his property in this state is not re- 
quired to search the files of the auditor's office for the pur- 
pose of ascertaining whether the eompany has filed the 
required stipulation, and otherwise complied with the statute. 
The receipt of the premium r.nd the exécution and delivery of 
the policy by the eompany, are équivalent to an assertion by 
the eompany that it has complied with the requirements of 
the statute to entitle it to do business in the state, and, as 
between the assured and the eompany, the latter is estopped, 
upon the soundest principles of the law and morals, to say 
that it has not done so. 

That the stipulation was not, in fact, filed with the auditor, 
is of no conséquence if the eompany has done those things 
which imposed upon it the obligation and duty to file it. 

The law deduces the agreement on the part of the eompany 
to answer in the courts of this state, on service made upou the 
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auditor, from the fact of its doing business in the state; and 
the presumption, from that fact, of assent to service in the 
mode prescribed by the statute, is conclusive, and no aver- 
ment or évidence to the contrary is admissible to defeat the 
jurisdiction. The reason of this rule is that the obligation to 
file the stipulation is imposed for the protection of the citizen 
dealing with the company, and when, by its own act, its obli- 
gation to file the stipulation is perfect, as between the Com- 
pany and the citizen, the company will not be permitted to 
relieve itself from a liability which the written stipulation, 
would hâve imposed by pleading its own fraud on the law of 
the state and her citizens. In such cases the law conclu- 
sively présumes that to hâve been done which law and duty 
and the rights of the party contracting with the company 
required to be done. It is a familiar principle that jurisdic- 
tion cannot be acquired by fraud, nor can it be evaded by 
such a fraud as is hère attempted to be set up. 

The maxim that no man shall take advantage of his own 
wrong is as applicable to corporations as to natural persons, 
and applies as well to the kind of agreement under considér- 
ation as to any other. 

Insurance companies incorporated by the laws of one state 
bave no absolute right to do business in another state, with- 
out the consent, express or -implied, of the latter state. 

This consent may be given on such terms as the state may 
think fit to impose, and thèse conditions are binding on the 
company, and effect will be given to them in the courts of ail 
the states and the United States. Lafayette Ins. Co. v. 
French, 18 How. 404; Paul v. Virginia, 8 Wall. 168. 

"Ono of thèse conditions may be that it shall consent to be 
sued there. If it do business there, it will be presumed to 
hâve assented and will be bound accordingly." Railroad Co. 
V. Harris, 12 Wall. 65. 

The principle established in the case last cited bas been 
afïirmed in later cases. Railway Co. v. Whitton, 13 Wall. 
270, 285; Ex parte SchoUenberger, 96 U. S. 369; and see 
Hayden v. Androscoggin Mills, 9 Eep. 270; Albrlght v. Em- 



478 FEDERAL REPORTES. 

pire Pr. Co. 18 Albany L. J. 313; S. C. 6 Eep. 673; Wilson 
Paciâng Co. v. Hunier, 7 Eep. 455. 

Upon the admitted facts of this case service upon the auditor 
"was good Personal service on the company, and it must ap- 
pear, or suffer a judgment by default. 

Demurrer Bustained. 



MoCarthy V. Eggers. 



{Circuit Court, JE. D. New York. February 18, 1880.) 

OwNBKSHTp OF Vessbl — ACTION IN Pbesonam fok Repatbb. — Where 
B., a married woman, furniahed money to a flrm of ship-brokers for 
the purcltaae of a vessel, under an agreement that they were to manage 
and charter her, and if the money was not repaid at a cartain time the 
vessel was to be the property of E., and a carpenter brought suit in per- 
sonam against B. for a bill of repairs made upon order of the brokers, 
without any knowiedge by him at the time that they were not the légal 
and sole owners, and the district court had held that the agreement was 
not proved so as to make the brokers liable as owners, upon appeal to 
the circuit court and further évidence taken, hdd, that the defence set 
up was established, and the brokers were the owners prohae vice. 

Édw. G. S. Hubhe, for plaintiff. 

Henry D. Hotchkiss, for défendant. 

Blatchfoed, J. Th'e district court rendered a decree in 
favor of the libellant on the ground that he -was entitled to a 
decree unless the respondent had proved the defence set up, 
•which defence that court stated to be that the vessel, at the 
time of the repairs, was under charter to Dill & Eadman, by 
virtue of an agreement between that firm and the respondent 
whereby Dill & Eadman became owners pro hac vice, and, 
therefore, alone responsible for the repairs sued for. The 
district court came to the conclusion that, as matter of fact, 
the respondent had failed to establish such defence. 

On the évidence below, in connection with the further évi- 
dence taken in this court on the part of the respondent, I am 
of the opinion that the agreement set up in the answer ia 
proved, and the defence is established. 

The libel must be dismissed, with costs to the respondent 
in both courts. 
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Penrosb V. Penrosb. 
{Circuit Court, E. D. Nmo York. March 26, 1880.) 

iteKovAL op Causes— C08T8 m Statk Coukt— Sïat of PaocEEDmoB— 
JuKiBDiCTioN. — A State court is without jurisdiction to award cosjs in 
an action, or to make any order whatever, after the cause is duly 
removed to the U. 8. circuit court. A motion for stay of proceedings ' 
in tliis court, bgoause costs so awarded "witliout jurisdiction hâve not 
heen paid, denicd. 

H. G. Place, for plaintiff. 

Pertsham & Tyler, for défendant. 

Benedict, J. This cause was removed to this conrt by 
filing of the papers required by law. After the requisite 
papers had been filed in this court, and the jurisdiction of the 
court over the cause had attached, the défendant obtained 
from the state court an order directing the removal of the 
cause to this court, and awarding him $10 costs of the 
motion. From this order the plaintiff appealed to the gên- 
erai term of the state court, where the order appealed from 
was affirmed, and costs again awarded to the défendant. 
Thèse costs not having been paid, the défendant now moves 
this court for a stay of proceedings untû the costs so awarded 
be paid. 

The motion cannot be granted, for the reason that the 
state court was without jurisdiction to award the costs in 
question. Upon the filing of the pétition and bond the state 
court could proceed no further with the cause. An order of 
the state court directing the removal of the cause, if made, 
and an order refusing the removal, would be equally without 
effect. The power of the state court to make any order what- 
Dver was gone, and, by neeessary conséquence, its award of 
costs against the plaintiff was void. Mayor y. Coojper, 6 
Wall. 250. 

The motion is denied. 



480 FEDERAL BEPOBTEB. 

Demond V. Ceabt. 

(Oireuit Court, E. D. New 7<yrk. March 2fl, 1880.) 

PiiBA m Abatement— Pkiob Action Pekding— ComraBB Claim. — An 
action wherein défendant had set up a counter claim was removed from 
the State court to the U. S. circuit court. Bubsequently another action, 
begun by the défendant in the flrst suit against the plaintiff, was also 
removed to the U. 8. circuit court, and noticed for trial. At the time 
of the hearing in the second action a motion was granted in the flrst 
action, and an order made, permitting the withdrawal of the counter 
claim. Held, that such an order, under the circumstances, did not def eat 
the plea in abatement in the second actiqn of another action pending 
between the same parties. 

Jesse Johnson, for plaintifif, 

S. W. Holcomhe, for défendant. 

Benedict, J. The counter claim made in the prior action 
and set up in the plea in abatement, is, in légal effect, an 
action by the plaintiff against this défendant. Fettretch t. 
McKay, 47 N. Y. 426. Being for the same cause of action 
as the présent suit, it was properly pleaded in abatement and 
constitutes a good defence. Ins. Co. v. Brime's Assignée, 96 
U. S. (6 Otto) 592. 

The order permitting the withdrawal of the counter claim 
in the former action, obtained since the issue was perfected 
in this suit, and after the same had been noticed for trial by 
the plaintiff upon the issues tendered by the plea — which 
order, of course, is not set up in the pleadings» having been 
obtained since the commencement of the term at which the 
cause was noticed for trial — is not sufficient to defeat the 
plea. The défendant ia entitled to judgment dismissing the 
complaint. 
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In re Tibuecio Paerott. 

(Circuit Court, D. California. March, 1S80.) 

TEBATT-MAKisa PowEB. — Uuder section 10, art. 1, of the constitution of 
the United States, and section 2, art. 2, tlie treaty-maliing power lias 
been suiiendered by the sutea to the national govemment, and vested 
in the président and senate of the United States. 

Treaties — Bfpbct of. — Under article 1, the constitution of the United 
States iind laws made in pursuance thereof, and treaties made under its 
authority, are the suprême law of the land ; and the judges in every 
State, both state and national, are bound thereby, anything in thé con- 
ttitution or laws of any state to the contrary notwithstanding. 

Chinese Treaty within TRKATY-MAKiNa PowER. — The provisions of 
articles 6 and 6 of the treaty with China of June 18, 1868, reoognizing 
the right of the citizens of China to emigrate to the United States for 
purposes of curiosity, trade and permanent résidence, and providing 
that Chinese subjects residing in the United States shall enjoy the same 
privilèges, iminunities, and exemptions in respect to travel and rési- 
dence as may be enjoyed by the citizens or subjects of the most favored 
nations, (16 Stat. 740,) are witliin tbe treaty-making power conferred by 
the constitution upon the président and senate, and are valid, and con- 
stitute a part of the suprême law of the land. 

CowsTiTtJTioN OF Oalifornia — Theaty. — Any provision of the constitu- 
tion or laws of California in conflict with the treaty with China is void. 

Section 2 op Art. 19 of thb Constitution op Calipobnia, providing 
that no corporation formed under the laws of the state shall, directly or 
indiiectly, in any capacity, employ any Chinese or Mongolian, and re- 
quiring the législature to pass sueh laws as may be necessary to enforce 
the provision, is in conflict with articles 5 and 6 of said treaty with 
China, and is void. 

ACT MAKiNO rr AN Offbncb to Bmfdot CEiNEsœ. — The act of February 
13, 18S0, to enforce said article of the constitution making it an olîence 
for any ofBcer, dircctor, agent, etc., of a corporation to employ Chinese 
violâtes the treatj' with China, and is void. 

The Peivilegbs and Immunities which, under the treaty, the Chinese 
are entitled to enjoy to the same extent as enjoyed by the subjects of 
the mosi favored nation, are ail those rights which are fundamental, and 
of rigbt Lielong to citizens of ail free governments ; and among them is 
the right to labor, and to pursue any lawful employment in a lawful 
manner. 

Labok — Propbbtt. — Property is ©verything which has an exchangeable 
value. Labor is property, and the right to make it available is next in 
importance to the right to ILfe and liberty. 
v.l.no.S— 31 
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FotJETEENTH Amendaient to National Constitutioiî.— The provisions 
of article 19 of the constitution of Califoraia, and eaid act of the légis- 
lature passed to enforce it, prohibiting the employment of Chinese, are 
also in contlict with the provisions of the fourteenth amendment to the 
constitutioja of the United States, and are void on that ground. 

Bamb. — Said provisions are inconflict with that part of the said fourteenth 
amendment which provides that no state shall deprive any person of 
life, liberty, or property, without due process of law. 

Samb.— They are also in conflict with that portion of said amendment 
which provides that no state shall deprive any person within its juris- 
diction of the equal protection of the laws. 

Chinbse or Mokgolians, residing within the jurisdiction of Galifornia, 
are " persons " within the meaning of the term as used in the said four- 
teenth amendment to the constitution. 

Sections 1977 and 1978 of the Rbtised Statutbs of the United States 
were passed in pursuance of said fourteenth amendment, and to give it 
elïect ; and said constitutional and statutory provisions of the state of 
Galifornia are in conflict with said provisions of the Revised Statutes. 

DiscBiMiNATiNG LEGISLATION by a state against any class of persons, or 
against persons of any particular race or nation, in whatever form it 
may be expressed, deprives such class of persons, or persons of such par- 
ticular race or nation, of the equal protection of the laws, and is pro- 
hibited by the fourteenth amendment. 

This Inhibition of thb Fotibteenth Amendment tjfon a State applies 
to ail the instrumentalities and agencies employed in the administration 
of its government ; to its executive, législative and judicial depart- 
ments, and to the subordinate législative bodies of counties and cities. 

Powee over Corporations. — Where the state législation, under its re- 
served power to alter and repeal charters of corporations, comes in con- 
flict with valid treaty stipulations, and with the constitution of the 
United States, it is void. - 

Samïï. — Where the policy of state législation, under its reserved power 
to alter or repeal charters of corporations, does not hâve in view the 
relations of the corporations to the state as the object to be effected, but 
seeks to reach the Chinese and exclude them from a large fleld of labor, 
the ultimate object being to drive them from the state, in violation of 
their rights under the constitution and treaty stipulations — the dis- 
criminating législation being only the means by which the end is to be 
attained — the end sought is a violation of the constitution and treaty, 
and the législation as such is void. 

Unlawfot. Object. — Where the object sought is unlawful, it is unlaw- 
ful to use any means to accomplish the object. 

Unconstitutional Act. — That which caunot be constitutionally dono 
directly, cannot be donc indirectly. 
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Bectiok 31, Art. 4, of thb CousTiTaTiON op Calipoenia, wWcJ» 
provides tliat ail gênerai lawa passed for the ■formation of private 
corporations may be altered from time to time, or repealed, does net 
authorize the législature to forbid the employaient by corporations of 
persons of a particular class or nationality. Roffman, D. J. 

Conséquences of a. Persistent Violation of TnBA.TiKS bt a State 
DiscussED, and attention called to the stringent criminal laws passed 
by congress to enf orce the fourteenth amendmeat. 

Haheas Corpus. 

HaU McAllister, Delos Lake and T. I. Bergin, for peti- 
tioner. 

A. L. Hart, Attorney General; David L. Smoot, State Dis- 
trict Attorney; Crittenden Thornton, Davis Louderback and 
Robert Ash, for respoudent. 

HoFFMAN, J. The return in this case shows that the peti- 
tioner is imprisoned for an allège d violation of the act of the 
législature of this state, approved February 13, 1880. 

Article 19, § 2, of the recently adopted constitution of thia 
state is as foUows : 

"No corporation now existing, or hereafter formed under 
the laws of this state, shall, after the adoption of this con- 
stitution, employ, directly or indirectly, in any capacity, any 
Chinese or Mongolians. The législature shall pass such laws 
as shall be necessary to enf orce this provision. " 

In pursuance of this mandate the législature enacted the 
law under which the petitioner has been arrested. It is as 
follows : 

"An act to amend the pénal code by adding two new sec- 
tions thereto, to be known as sections 178 and 179, pro- 
hibiting the employment of Chinese by corporations. 
"The People of the State of California, represented in Senate 
and Assembly, do enact as follows : 

"Section 1. A new section is hereby added to the pénal 
code, to be numbered section 178. 

"Sec. 178. Any officer, director, manager, member, stock- 
holder, clerk, agent, servant, attorney, employé, assignée, 
or contracter of any corporation now existing or hereafter 
formed under the laws of this state, who shall employ, in any 
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manner or capacity, upon any work or business of such cor- 
poration, any Chinese or Mongolian, is K^ilty of a miscle- 
meanor, and is punishable by a fine of not less than $100 
nor more than $1,000, or by imprisonment in the coimty jail 
of not less than 50 nor more than 500 days, or by both such 
fine and imprisonment; provided, that no director of a cor- 
poration shall be deemed guilty under this section who re- 
fuses to assent to such employment, and has such dissent 
recdrded in the minutes of the board of directors. 

"1. Every person who, having been convicted for violating 
the provisions of this section, commits any subséquent viola- 
tion thereof after such conviction, is punishable as follows : 

"2. For each subséquent conviction such person shall be 
fined not less than $500 nor more than $5,000, or by impris- 
onment not less than 200 days nor more than two years, or 
by both such fine and imprisonment. 

"Sec. 2. A new section is hereby added to the pénal code, 
to be known as section 179, to read as follows: 

"Sec. 179. Any corporation now existing, or hereafter to 
be formed under the laws of this state, that shall employ, 
directly or indirectly, in any capacity, any Chinese or Mon- 
golian, shall be guilty of a misdemeanor, and, upon convic- 
tion thereof, shall, for the first offence, be fined not less than 
$500 nor more than $5,000 ; and, upon the second conviction, 
shall, in addition to said penalty, forfeifc its charter and fran- 
chise, and ail its corporate rights and privilèges, and it shall 
be the duty of the attorney gênerai to take the necessary 
eteps to enforce such forfeiture. 

"This act shall take effect immediately." 

It is claimed on behalf of the petitioner that this provision 
of the constitution, and the law passed in pursuauce of it, 
are void because in violation of the fourteenth amendment 
of the constitution of the United States, and the law passed 
to enforce its provisions known as the civil rights law ; and 
also of the treaty between the United States and the Chinese 
Empire, commonly called the Burlingame Treaty. 

The fourteenth amendment enacts that "no state shall 
deprive any person of life, liberty, or property, without due 
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process of law; nor deny to any person within iti iaiisdiO' 
tion the equal protection of the laws." 

The civil rights bill provides that ail persons within the 
jurisdiction of the United States shall hâve the same rights in 
every state and territory to make and enforce contracts, to sue, 
be parties, give évidence, and to the fuU and equal benefit of 
ail laws and proceedings for the seeurity of person and prop- 
erty as is enjoyed by white citizens, and shall be subject to 
like punishment, pains, penalties, taxes, licenses, and exac- 
tions of every kind, and to no other. Eev. St. 1977. 

Section 2164 provides that no tax or charge shall be im- 
posed or enforced by any state, upon any person immigrating 
thereto from a foreign country, which is not equally imposed 
and enforced upon every person immigrating thereto from a 
foreign country. 

Article 5 of the Burlingame Treaty recognizes "the mutual 
advantage of the free immigration and émigration of the citi- 
zens and subjects" (of the United States and of the Emperor 
of China) "respectively, from the one country to the other for 
purposes of curiosity, or trade, or as permanent résidents." 

Article 6 provides that "reciprocally, Chinese subjects vis- 
iting or residing in the United States shall enjoy the same 
privilèges, immunities, and exemptions in respect to travel, 
or résidence, as may there be enjoyed by the citizens or sub- 
jects of the most favored nation." 

It was not disputed by the attorney gênerai of California 
that thèse provisions of the treaty are within the treaty-mak- 
ing power of the United States, nor that the law under which 
the petitioner bas been arrested, if in violation of those pro- 
visions, or those of the fourteenth amendment, or of the civil 
rights bill, is void, anything in the constitution of the state 
to the contrary notwithstanding. 

But it is urged that the article of the constitution of this 
state which permits corporations to be formed under gênerai 
laws, réserves the right to repeal, alter, or amend those laws 
at the discrétion of the législature ; that their repeal would 
at once put an end to the corporate existence of the corpora- 
tions, and that the right to put an end to their exi-stence in- 



486 FBDBBAL BBPOBÏEE, 

volves the right to prescribe the conditions upon which their 
existence shall be continued ; that this right ia theoretically 
and practically without limit, and may be exercised by impos- 
ing upon corporations laws for the conduct of their business, 
and restrictions upon the use and enjoyment of their prop- 
erty, which would be unconstitutional and void if applied to 
private persons, and which may hâve the etïect to defeat the 
object of the association, or to impair or even destroy the bén- 
éficiai use of its property. 

The state may, theref ore, in the exercise of this reserved 
power, prescribe what persons may be employed by corpora- 
tions organized under its laws, their number, their national- 
ity, perhaps even their oreed. It may détermine what shall 
be their âge or complexion, their height or their weight, the 
number of hours they shall work in a day, or the number of 
days in a week, and the rate of their wages. 

Thèse illustrations may seem extravagent, but they were 
ail either recognized by counsel as within the scope of the 
reserved power, or else they are legitimate examples of the 
mode in which the reserved power, as claimed, might be 
exercised. For ail such législation the only remedy of the 
corporations is to disincorporate and cease to exist. 

Such being the reserved power of the state over the créa- 
tures of its laws, it is urged that the treaty was not intended, 
and cannot be construed, to impair that right any more than 
it could be deemed to abridge the right to enact laws in the 
intereat of the public health, safety, or morals, usually known 
as police laws, or to regulate the making of contracta by pro- 
viding who shall be incompétent to make them, as infants, 
married women, and the like. 

When we eonsider the vast number of corporations which 
hâve been formed under the laws of this state, the claim thus 
put forth is weli fitted to startle and alarm. It amounts in 
effect to a déclaration that the corporations formed under the 
laws of this state, and their stockholders, hold their property, 
so far as its bénéficiai use and enjoyment are concerned, at 
the mercy of the législature, and that rights which in the case 
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of private individuals -would be inviolable, bave for them no 
existence. 

Tbe circumstances which led to tbe insertion in charters 
of incorporation of tbe réservation in question are well 
known. 

The suprême court having decided that a charter of a liter- 
ary institution was a contract, and therefore proteeted by 
the provision in the constitution which forbids the states to 
make any law impairing tbe obligation of contracts, tbe rés- 
ervation clause was introduced in order to withdraw tbe con- 
tract from tbe opération of the constitutional inhibition, and 
to retain to tbe autbority which created tbe corporation the 
rigbt to résume the granted powers, or to modify tbem, as 
tbe public interests might require. 

It may confidently be affirmed that it was not intended to 
autborize the exercise of the unrestrained power over the 
opérations of corporations, and the use of their property, con- 
tended for at tbe bar. 

The adjudged cases, though they contain no précise défi- 
nition of the extent and limits of tbis power applicable to 
ail questions which may arise, are nevertheless full of in- 
struction on the subject. 

In The Sinking Fund Cases, 9 Otto, 720, Mr. Cbief Justice 
Waite, delivering the opinion of the court, says: "That this 
power bas a limit, no one can doubt. AU agrée that it can- 
not be used to take away property already acquired under 
the opération of the charter, or to deprive the corporation of 
the fruits actually redueed to possession of contracts lawfully 
made, but, as was said by this court, through Mr. Justice 
Clifford, in Miller v. The State, 15 Wall. 498, 'it may be safely 
affirmed that the reserved power may be exercised and to 
almost any extent to carry into effect the original purposes of 
the grant, or to secure the due administration of its affairs 
80 as to proteet the rights of stockholders and of creditors, 
and for the proper disposition of the assets;' and again, in 
Holyoke Company v. Lyman, Id. 519, 'to proteet the rights of 
tbe public and of the corporators, or to promote the due 
administration of the affairs of a corporation.' Mr. Justice 
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Field, also speaking for the • court, was even more explicit 
when, in Tomlinson v. Jessup, Id. 459, he said, 'the réserva- 
tion aiïects the entire relation between the state and the 
corporation, and places under législative control ail rights, 
privilèges and immunities derived by ita charter directly from 
the state.' And again, as late as Railroad Company v. Maine, 
96 U. S. 610, 'by the réservation the state retained the 
power to alter it (the charter) in ail particulars constituting 
the grant to the new company, formed under it, of corporate 
rights, privilèges, and immunities.' Mr. Justice Swayne, in 
Shields v. Oliio, 95 U. S. 324, says, by way of limitation: 
'The altérations must be reasonable; they must be made in 
good faith, and be consistent 'with the scope and object of 
the act of incorporation. Sheer oppression and wrcng can- 
not be inflicted under the guise of amendment or altéra- 
tion.'" 

In his dissenting opinion in thia case, Mr. Justice Field< 
reprodu(!es and explains the language used by him in Tom- 
linson V. Jessup, and Railroad Company v. Maine. He says : 
"The object of a réservation of this kind, in acta of incorpo- 
ration, is to insure to government control over corporate 
franchises, rights and privilèges which, in its sovereign or 
législative capacity, it may call into existence, not to interfère 
with contracts which the corporation, created by it, may 
make. Such is the purport of our language in Tomlinson v. 
Jessup, where we state the object of the réservation to be 'to 
prevent a grant of corporate rights and privilèges in a form 
which will preclude législative interférence with their exercise, 
if the public interest should at auy time require such inter- 
férence; ' and 'that the réservation aiïects the entire relation 
between the state and the corporation, and places under lég- 
islative control ail rights, privilèges, and immunities derived 
hy its charter directly from the state.' 6 Wall. 354. The 
same thing we repeated, with greater distinctness, in R. 
Company v. Maine, where we said that ' by the réservation the 
state retained the power to alter the act incorporating the 
Company in ail particulars constituting the grant to it of cor- 
porate rights, privilèges, and immunities;' and that 'the exist- 
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ence of the corporation and its franchises and immunities, 
derived directly from the state, -were thus kept under its con- 
troL' But we added, ' that the rights and interests acquired 
hy the company, not constituting a part of the contract of in-' 
corporation, stand upon a différent footing.' 96 U. S. é99." 
(The Italics are the learned justice's own.) 

In Commonwealth v. Essex Co. 13 Gray, (Mass.) 239-253, 
Mr. Justice Shaw says : "It seems to us that this power must 
hâve some limit, though it is dif&cult to define it. * * * * 
Perhaps from thèse extrême cases — for extrême case are 
allowable to test a légal principle — the rule to be extracted is 
this : that where, under a power in a charter, rights hâve beei* 
aequired and become vested, no amendment or altération of 
the charter can take away the property or rights which hâve 
become vested under a legitimate exercise of the power^ 
granted." Page 253. 

"This rule," says Mr. Justice Strong, "has been recognized 
ever since." 99 U. S. 700-742. 

The language of Mr. Justice Story in the Dartmouth Collège 
case, which, as before remarked, first led to the gênerai in- 
sertion of the réservation clause in charters of incorporation, 
clearly indicatés its object. 

"When, " he observes, "a private corporation is thus created 
by the charter of the crown, it is subject to no other contre: 
on the part of the crown than what is expressly or implicitly 
reserved by the charter itself. Unless a power be réserve;! 
for this purpose, the crown cannot, in virtue of its préroga- 
tive, without the consent of the corporation, alter or amend 
the charter, or divest the corporation of any of its franchises, 
or add to them, or add to or diminish the number of the 
trustées, or remove any of the members, or change or control 
the administration of the funds, or compel the corporation to 
reeeive a new charter." 4 Wheat. 675. 

"Probably," Mr. Justice Bradley observes, "in view of this 
somewhat unexpected application of the clause," (forbidding 
he States to impair the obligation of contracts,) "operating as 
it did to deprive the states of nearly ail législative control 
over corporations of their own création, the courte hâve. 
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given libéral construction to the réservation of power to alter, 
amend, and repeal a charter, and hâve sustained some acts of 
législation made under such a réservation, which are at least 
questionable." 99 U. S. 748. 

In Miller v. The State, 15 Wall. 498, the suprême court 
says : "Power to legislate founded upon such a réservation 
in a charter to a private corporation is certainly not vrithout 
limit, and it may well be admitted that it cannot be exercised 
to take away or destroy rights acquired by virtue of such 
charter, and which, by a legitimate use of the powers granted, 
hâve become vested in the corporation; but it may be safely 
affirmed that the reserved power may be exercised and to 
almost any extent to carry into effect the original purposes of 
the grant, or to secure the due administration of its affairs, so 
as to protect the rights of the stockholders and of creditors, and 
for the proper disposition of the assets. Such a réservation, it 
is held, will not warrant the législature in passing laws to 
change the control of an institution from one religious seet to 
another, or to divert the fund of the donors to any new use, 
inconsistent with the intent and purpose of the charter, or 
to compel subsoribers to the stock, whose subscription is con- 
ditional, to waive any of the conditions of their contract." 
State y. Adams, 44 Mo. 570; Zabriskie v. R. Co. 3 C, E. Green, 
178-180; Sage v. Billard, 15 B. Mon. 340-359. Thèse cita- 
tions sufficiently indicate the nature, objeet, and, to a certain 
degree, the extent of the powers reserved in the clause in ques- 
tion ; and, although they do not define their limits in every 
direction, they lay down certain ne plus ultra boundaries, which 
the législature may not pass. 

Over ail the rights, privilèges and immunities conferred by 
the charter upon the corporation, and which are derived from 
the charter, the législature has control. But, in the language 
of the suprême court, "the rights and interests acquired by 
the Company, and not constituting a part of the contract of 
corporation, stand upon a différent footing." 96 U. S. 571. 

The right to use a corporate name and seal, the right, under 
that name, to sue and be sued, to acquire property and to 
contract, are rights which owe their existence to the charter. 
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But when a contract has been made, or property acquired ; 
by a lawful exercise of the granted powers, the contract is 
as inviolable, and the right of property, with everything inci- 
dental to that right, as sacred, as in the case of natural per- 
sons. 

It is not merely the title to the property that is protected 
from législative confiscation, but that which gives value to ail 
property, the right to its lawful use and enjoyment. 

It would be a "mockery, a delusion, and a snare" to say 
to a corporation : "The title to the property you bave law- 
fully acquired we may not disturb, but we may prescribe 
such conditions as to its use as will utterly destroy its béné- 
ficiai value." 

It need hardly be said that no référence is hère intended 
to the power of the state to enact police laws — that is, laws 
to promote the health, safety, or morals of the public. To 
such laws corporations are amenable to the same estent as 
natural persons and no f urther. 

The law in question does not affect to be a police law. Its 
validity, if applied to natural persons, was not contended for 
at the bar. The authority to pass it was sought to be derived 
exclusively from the reserved power over corporations. 

It forbids the employment of Chinese. If the power to 
pass it exists, it might equally well hâve forbidden the em- 
ployment of Irish, or Germans, or Americans, or persons of 
color, or it might hâve required the employment of any of 
thèse classes of persons to the exclusion of the rest. 

It might, as avowed at the bar, bave presoribed a rate of 
wages, hours of work, or other conditions destructive of the 
profitable use of the corporate property. Such an exercise 
of législative power can only be maintained on the ground 
that stockholders of corporations hâve no rights which the 
législature is bound to respect. Behind the artificial or idéal 
being created bythe statute and called a corporation, are the 
corporators — natural persons who hâve conveyed their prop^ 
erty to the corporation, or contributed to it their money, and 
received, as évidence of their interest, shares in its capital 
stock. The corporation, thongb it holds the title, is the 
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trustée, agent, and représentative of the sharelioldera. who 
are the real owners. And it seems to me that their right to 
use and enjoy their property is as secure under constitutional 
guarantees as are the rights of private persons to the prop- 
erty they may own. That the law in question, substantially 
and not merely theoretically, violâtes the constitutional rights 
of the owners of corporate property, can readily be shown. 

Already several corporations representing investments of 
great magnitude, submitting to its commands, hâve ceased 
their opérations. It is probable that, if the law be declared 
valid, many more will be forced to follow their example. li 
applies to ail corporations formed under the laws of this state. 
If its provisions be enforced, a bank or a railroad company 
will lose the right to employ a Chinese interpréter to enable 
it to communicate with Chinese with whom it does business. 
A hospital association would be unable to employ a Chinese 
servant to make known or minister to the wants of a Chinese 
patient ; and even a society for the conversion of the heathen 
would not be allowed to employ a Chinese convert to inter- 
pret the gospel to Chinese néophytes. 

The language of the suprême court in Shields y. Ohio, 95 
U. S. 324, bas already been quoted: "The altérations must 
be reasonable ; they must be made in good f aith, and be con- 
sistent with the scope and object of the act of incorporation. 
* * • Sheer oppression and wrong canuot be inâicted 
under the, guise of amendment or altération." 

Can it be pretended that this law, of the effect of which I 
bave given thèse examples, is reasonable as between the state 
and the corporations, without regard to the treaty rights of 
Chinese résidents. Can it be said to be in good faith — that 
is, in the fair and just exercise of the reserved power to reg- 
ulate corporations for the protection of the stockholders, their 
creditors, and the gênerai public ? Is it not rather an attempt, 
"under the guise of amendment or altération," to attain quite 
a différent, and, as I shall presently show, an unconstitutional 
object, viz. : To drive the Chinese from the state, by pre- 
venting them from laboring for their livelihood ? I apprehend 
that, to thèse questions, but one candid answer can be given. 
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I am therefore of opinion that, irrespective of the rights 
secured to the Chinese by the treaty, the law is void, as net 
being a "reasonable," bona Jide, or constitutional exercise of 
the power to alter and amend the gênerai laws under which 
corporations in this state hâve been formed; that it would be 
equally invalid if the proscribed class had been Irish, Ger- 
mans, or Americans ; that the corporations bave a constitu- 
tional right to utilize their property, by employing such 
laborers as they choose, and on such wages as may be mutu- 
ally agreed upon; that they are not eompelled to shelter 
themselves behind the treaty right of the Chinese, to réside 
hère, to labor for their living, and accept employment when 
offered; but they may stand firmly on their own right to 
employ laborers of their choosing, and on such terms as may 
be agreed upon, subject only to such police laws as the state 
may enact with respect to them, in common with private 
individuals. 

In the foregoing observations I hâve treated the question 
diseussed as if the réservation had been found in a spécial 
charter, by which the corporation was created, and its fran- 
-chises conférred. 

I hâve endeavored to show that such a réservation cannot 
be construed to authorize the législature to impair the obli- 
gation of any contract lawfuUy made by a corporation, or to 
deprive the corporation of any vested property or rights of 
property lawfully acquired. But in this state the constitution 
forbids the législature to create private corporations by spécial 
act. They may be "formed" (i. e., by private persons,) "under 
gênerai laws." AU persons who choose to avail themselves of 
the provisions of thèse laws may acquire the franchises which 
"they offer. Thèse gênerai laws may be repealed or altered, 
What would be the effect upon the existence or rights of cor- 
porations already formed, of the repeal or altération of thèse 
laws, it is not necessary hère to inquire. 

It is sufficient to say that the législative power cannot be 
greater under such a provision than under a réservation of a 
power to amend or repeal contained in a charter, by which a 
•corporation is created and its franchises conférred. 
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2. But, eyen if the reserved po:wer of the Btate over cor- 
porations were as extensive as is claimed, its exercise in the 
manner attempted in this case would be invalid, because in 
conflict with the treaty. 

"In every such case" (where the fédéral govemment has 
acted) "the act of congress or the treaty is suprême, and the 
law of the state, though enacted in the exercise of powers not 
controverted, must yield to it." Per Mr. C. J. Marshall, in 
Gibbons v. Odgen, 9 Wheat. 211. 

The principle thus enunciated by the great chief justice 
has never since been disputed. Henderson v. Mayor of New 
York, 92 U. S. 272 ; R. Co, v. Husen, 95 U. S. 465-472. 

The article of the constitution of this state, under whioh 
the law under considération was enacted, is as follows : 

«AETICLB XIX. 

"CHINESE. 

"Section 1. The législature shall prescribe ail necessary 
régulations for the protection of the state, and the counties, 
cities and towns thereof from the burdens and evils arising 
from the présence of aliens who are or may become vagrants, 
paupers, mendicants, oriminals, or invalids, afflicted with 
contagious or infections diseases, and from aliens otherwise 
dangerous or detrimental to the well-being or peace of the 
state, and to impose conditions upon which such persons may 
réside in the state, and to provide the means and mode of their 
removal from, the state upon failure or refusai to .comply with 
such conditions ; provided, that nothing contained in this sec- 
tion shall. be construed to impair or limit the power of the 
législature to pass such police laws or other régulations as it 
may deem necessary. 

"Sec. 2. No corporation now existing, or hereafter formed 
under the laws of this state, shall, after Ihe adop ion of this 
constitution, employ, directly or indirectly, in any capacity, 
any Chinese or Mongolians. The législature shall pass such 
laws as may be necessary to enforce this provision. 

"Sec. 3. No Chinese shall be employed on any state, 
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county, municipal, or other public work, except in punishment 
for crime. 

"Sec. 4. The présence of foreigners inéligible to become 
citizens is declared to be dangerous to the well-being of this 
state, and the législature shali discourage their immigration 
by ail the means within its power * * * *." 

The end proposed to be attained by this extraordinary ar- 
ticle is clearly and even ostentatiously avowed. Its title 
proclaims that it is directed against the Ghinese. It forbids 
their employment by any but private individuals, and when 
through the opération of the laws they shall hâve become, or 
be liable to become, vagrants, paupers, mendicants, or crim- 
inals, the législature is directed to provide for their removal 
from the state if they fail to oomply with such conditions as 
it may prescribe for their continued résidence. 

The f ramers of the article do not seem to hâve relied upon 
the efficacy of the provisions imposing such extensive restric- 
tions upon the rights of the proscribed race to labor for their 
living, to reduce them to the condition of vagrants, paupers, 
mendicants, or criminals, or persons who "may become" 
Buch. The législature is directed to impose conditions of rési- 
dence, and provide for the removal of "alien$ otherwise dan- 
gerous or detrimental to the well-being or peace of the State," 
and lest any doubt or hésitation should be felt as to the pro- 
priety of including wealthy and respectable Ghinese in this 
class, the fourth section déclares "the présence of foreigners 
inéligible to become citizens of the United States" (i. e., the 
Ghinese) to be "dangerous to the well-being of the state." 
And the législature is directed to "discourage their immigra- 
tion by ail the means within its power. " 

Would it be belieyed possible, if the fact did not so sternly 
oonfront us, that such législation as this could be directed 
. against a race whose right freely to emigrate to this country, 
and réside hère with ail "the privilèges, immunities, and 
•xemptions of the most favored nation," has been recognized 
and guaranteed by a solemn treaty of the United States, 
which not only engages the honor of the national govem- 
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ment, but is by the very terms of the constitution the suprême 
law of the land ? 

The législature has not yet attempted to carry into effect 
the mandate of the first section by imposing conditions upon 
whieh aliens who are or may become vagrants, paupers, men- 
dicants, or criminals, may réside in the state, or by provid- 
ing for their removal. Its action thus far has been limited 
to forbidding the employment of Chinese, directly or indi- 
rectly, by any corporation formed under the laws of this 
state. The validity of this law ia the only question presented 
for détermination in the présent case. In considering this 
question we are at liberty to look not merely to the language 
of the law, but toits effect and purpose. 

"In whatever language a statute may be framed, its pur- 
pose may be determined by its natural and reasonable ef- 
fect; and if it is apparent that the object of this statute, as 
judged by that criterion, is to compel the owners of vessels 
to pay a sum of money for every passenger brought by them 
from a foreign shore and landed at the port of New York, it is 
as much a tax on passengers if coUected from them, or a tax on 
the vessel or owners for the exercise of the right of landing 
their passengers in that city, as was the statute held void in 
the passenger cases." Henderson y. The May or, etc., 92 
U. S. 268. 

"If, as we bave endeavored to show, in the opinion in the 
preceding cases, we are at liberty to look to the effect of a 
statute for the test of its constitutionality, the argument 
need go no further." Chy Lung v. Freeman 92 U. S. 279. 

If the effect and purpose of the law be to accomplish an 
unconstitutional object, the fact that it is passed in the pre- 
tended exercise of the police power, or a power to regulate 
corporations, will not save it. If a law of the state forbidr 
ding the Chinese to labor for a living, or requiring them to 
obtain a license for doing so, would bave been plainly in vio- 
lation of the constitution and treaty, the state cannot attain 
the. same «nd by addressing its prohibition to corporations. 
. In Ciimmings v. The State of Missouri, Mr. Justice Field, 
speaking for the court, observes : "Now, as the state, had she 
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attempted the course supposed, would hâve failed, it must 
foUow that any other mode of producing the same result must 
equally fail. The provisions of the fédéral constitution in- 
tended to secure the liberty of the citizen cannot be evaded 
by the form in which the power of the state is exerted. If 
this were not so — if that which cannot be accomplished by 
means looking directly to the end can be accomplished by 
indirect means — the inhibition may be evaded at pleasure. 
No kind of oppression can be named, against which the f ram- 
era of the constitution intended to guard, which may not bô 
effected." i Wall. 320. 

The application of thèse pregnant words to the case at bar 
is obvions. Fewwill hâve the hardihood to deny the purpose 
and effect of the article of the constitution -which has been 
cited. It is in open and seemingly contemptuous violation 
of the provisions of the treaty -which give to the Ghinese the 
right to réside hère -with ail the privilèges, immunities and 
exemptions of the most favored nation. It is in fact but one, 
and the latest, of a séries of enactments designed to accom- 
plish the same end. The attempt to impose a spécial license 
tax upon Ghinese for the privilège of mining, the attempt to 
subject them to peculiar and exceptional punishments com- 
monly known as the Queue Ordinance, hâve been frustrated 
by the judgments of this court. The attempt to extort a bond 
from ship-o-wners, as a condition of being permitted to land 
those whom a commissioner of immigration might choose to 
consider as coming within certain enumerated classes, has 
received the emphatic and indignant condemuation of the 
suprême court. Chy Lung v. Freeman, 93 U. S. 275. But 
the question -which now concerns us is: Does the la-w 
under considération impair or destroy the treaty rights of 
Ghinese résidents? For it may be a part of a System ob- 
viously designed to eiïect that purpose, and yet not of itself 
be productive of that resuit. Its practical opération and 
effect must, therefore, be adverted to. 

The advantages of combining capital, and restrieting indi- 
vidual liability, by the formation of corporations, hâve, from 

IWéno.8— 32 
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the organization of this state, been recognized by its laws. 
That method, now universal throughout the civilized world in 
the prosecution of great enterprises, has in this state recelved 
an unprecedented development. Its laws permit the forma- 
tion of corporations for any pur pose for which individuals 
may lawfully associate, and the corporations already formed 
cover almost every field of human activity. The number of 
certificates on file in the clerk's office of this county alone was 
stated at the hearing to be 8,397. The number in the entire 
state is of course far greater. They represent a very large 
proportion of the capital and industry of the state. The em- 
ployment of Chinese, directly or indireetly, in any capacity 
by any of thèse corporations is prohibited by the law. No 
enumeration would, I think, be attempted of the privilèges, 
immunities, and exemptions of the most favored nation, or 
even of man in civilized soeiety, which would exclude the right 
to labor for a living. It is as inviolable as the right of prop- 
erty, for property is the offspring of labor. It is as sacred as 
tbe right to life, for life is taken if the means whereby we live 
be taken. Had the labor of the Irish or Germans been sim- 
ilarly proscribed, the législation would hâve encountered a 
storm of just indignation. The right of persons of those or 
other nationalities to support themselves by their labor stands 
on no other or higher ground than that of the Chinese. The 
latter hâve even the additional advantage afforded by the 
express and solemn pledge of the nation. 

That the unrestricted immigration of the Chinese to this 
country is a great and growing evil, that it presses with mucb 
severity on the laboring classes, and that, if allowed to con- 
tinue in numbers bearing any considérable proportion to that 
of the teeming population of the Chinese Empire, it will be a 
menace to our peace and even to our civilization, is an opin- 
ion entertained by most thoughtful persons. The demand, 
therefore, that the treaty shall be rescinded or modified is 
reasonable and legitimate. But while that treaty exists the 
Chinese bave the same rights of immigration and résidence 
as are possessed by any other foreigners. Those righta it is 
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the duty of the courts to maintain, and of the government to 
enforce. 

The déclaration that "the Chinese mnat go, peaceably or 
forcibly, " is an insolent contempt of national obligations aid 
an audaeious défiance of national authority. Before it cs-.n 
be carried into effect by force the authority. of the TJnited 
States must first be not only defied, but resisted and over- 
come. The attempt to effect this object by violence will be 
crushed by the power of the government. The attempt to 
attain the same object indirectly by législation 'will be met 
■with equal firmness by the courts ; no matter whether it as- 
sumes the guise of an exercise of the police power, or of the 
power to regulate corporations, or of any other power reserved 
by the state ; and no matter whether it takes the form of a 
constitutional provision, législative enactment, or municipal 
ordinance. 

I hâve considered this case at much greater length than 
the difficulty of the questions involved required. But I hâve 
thought that their great importance, and the temper of the 
public with regard to them, demanded that no pains should be 
apared to demonstrate the utter invalidity of this law. 

Sawter, J. The constitution of Caiifornia, adopted in 
1879, provides that "no corporation now existing, or hereaf- 
ter f ormed, under the laws of this state, shall, after the adop- 
tion of this constitution, employ, directly or indirectly, in any 
capaeity, any Chinese or Mongolian. The législature shall 
pass Buch laws as may be necesary to enforce this provision," 
Article 19, § 2. 

In obédience to this mandate of the constitution the légis- 
lature, on February 13, 1880, passed an act entitled "An act 
to amend the pénal code by adding two new sections thereto, 
to be known as sections 178 and 179, prohibiting the employ- 
ment of Chinese by corporations," the first section of which 
etatute reads as foUows : 

"Section 1. A new section is hereby added to the pénal 
code, to be numbered section 178 : 

"Sec. 178. Any officer, director, manager, member, stock- 
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holder, clerk, agent, servant, attorney, employé, assignée, or 
contractor of any corporation now existing, or hereafter 
formed, under the laws of this state, who shall employ, in 
any manner or capacity, upon any work or business of such 
corporation, any Chinese or Mongolian, is guilty of a misde- 
meanor, and is punishable by a fine of not less than $100 nor 
more than $1,000, or by imprisonment in the county jail of 
not less than 50 nor more than 500 days, or by both such 
fine and imprisonment; provided, that no director of a cor- 
poration shall be deemed guilty, under this section, wha 
refuses to assent to such employment, and has such dissent 
recorded in the minutes of the board of directors. 

"1. Every person who, having been convicted for violating 
the provisions of this section, comraits any subséquent viola- 
tion thereof after such conviction, is punishable as follows : 

"2. For each subséquent conviction, such person shall be 
fined not less than $500 nor more than $5,000, or by impris- 
onment not less than 250 days nor more than two years, or 
by both Buoh fine and imprisonment." 

The petitioner is président and director of the Sulphur 
Bank Quicksilver Mining Company, a corporation organized 
under the laws of California before the adoption of the prés- 
ent constitution, but still doing business within the state. 
Having been arrested and held to answer before the proper 
state court, upon a complaint duly made, setting oui in due 
form the offence of employing in the business of said cor- 
poration certain Chinese oitizens of the Mongolian race, cre- 
ated by said act, he sued out a writ of habeas corpus, which, 
having been returned, he asks to be discharged, on the ground 
that said provisions of the constitution, and act passed in 
pursuance thereof, are void, aa being adopted and passed in 
violation of the provisions of the treaty of the United States 
with the Chinese Empire, commonly called the "Burlingame 
Treaty," and of the fourteenth amendment to the constitu- 
tion of the United States, and of the acts of congress passed 
to give effect to said amendment. The question in this case, 
therefore, is as to the validity of said constitutional provision 
and said act. Article 1, § 10, of the constitution of the 
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United States, provides that "no state shall enter into any 
treaty, alliance, or confédération." Article 2, § 2, that the 
président "shall hâve power, by and with the adviee and 
consent of the senate, to make treaties, provided two-thirds of 
the senators présent shall concur;" and article 6, that "this 
constitution, and the laws of the United States which shall 
be made in pursiiance thereof, and ail treaties made, or which 
Bhall be made, under the authority of the United States, shall 
be the suprême law of the land, and the judges in every state 
shall be hound thereby, anything in the constitution or laws ot 
any state to the contrary notwithstanding." 

There can be no mistaking the significance or efEect of thèse 
plain, concise, emphatic provisions. The states hâve surren- 
dered the treaty-making power to the gênerai government, 
and vested it in the président and senate ; and, when duly exer- 
cised by the président and senate, the treaty resulting is the 
suprême law of the land, to which not only state laws but 
state constitutions are in express terms subordinated. Soon 
after the adoption of this constitution the suprême court of 
the United States had occasion to consider this provision, 
making treaties the suprême law of the land, in Ware v.Hy • 
ton, and Mr. Justice Chase, speaking of its effect, said : "A 
treaty cannot be the suprême law of the land — that is, of ail 
the United States — if any act of a state législature can stand 
in its way. If the constitution of a state (which is the fon- 
damental law of the state, and paramount to its législature) 
must give way to a treaty and fall before it, can it be ques- 
tîoned whether the less power, an act of the state législature, 
must not be prostrate ? It is the declared will of the people 
of the United States that every treaty made by the authority 
of the United States shall be superior to the constitution and 
laws of any individual state, and their will alone is to décide. 
If a law of a state, contrary to a treaty, is not void, but void- 
able only by repeal, or nullification by a state législature, this 
certain conséquence follows : that the will of a small part of 
the United States may control or defeatthe willof thewhole." 
3 Dali. 236. Âgain : "It is the declared duty of the state judges 
to détermine any constitution or laws of any state contrary 
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to that treaty, or any other made under the authority of the 
United States, null and void. National or fédéral jiulges are 
bound hy duty and oath to the same conduct." Id. 237. And 
again : "It is asked, did the fourth article intend to annul a 
law of the state, and destroy rights under it? I answer,that 
the fourth article did intend to destroy ail lawful impedi- 
ments, past and future ; and that the law of Virginia, and the 
payment under it, is a lawful impediment, and would bar a 
recovery if not destroyed by this article of the treaty. * * 
* I hâve already proved that a treaty can totally annihi- 
late any part of the constitution of any of the individual states 
that is contrary to a treaty." Id. 242-3. 

The case of Hauenstein v. Lynham, being an action by cit- 
izensand résidents of Switzerland, heirs of an alien who died 
in Virginia, leaving property which had been adjudged to hâve 
escheated to the state, to recover the proceeds of said prop- 
erty, was decided at the présent term of the United States 
suprême court on writ of error to the court of appeals of the 
state of Virginia. The courts of Virginia had held that, under 
the laws of Virginia, the proceeds of the property sought to 
be recovered belonged to the state; but the judgment was 
reversed by the suprême court of the United States, on the 
ground that the laws of Virginia were in conflict with a treaty 
of the United States with the Swiss Confédération. After 
construing the treaty, the court says : "It remains to con- 
sider the eiïect of the treaty thus construed upon the right» 
of the parties. That the laws of the state, irrespective of the 
treaty, would put the fund into her coffers, is no objection to 
the right or the remedy claimed by the plaintiiïs in error. 
The efficacy of the treaty is declared and guaranteed by the 
constitution of the United States." 

Thé court cites and comments upon Ware v. Hylton, supra, 
and then proceeds : "In Chirac v. Chirac, 2 Wheat. 259, it 
was held by this court that a treaty with France ga-ve to the 
citizens of that country the right to purohase and hold laud 
in the United States, and that it removed the incapacity of 
alienage, and plaaed the parties in precisely the same situa- 
tinn aa if thev had been citizens of this country. The state 
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law was hardly adverted to, and seems not to hâve been con- 
sidered a factor of any importance in this view of the case. 
The same doctrine was reaffirmed touching this treaty in 
Carneal v. Banks, 10 Wheat. 189, and with respect to the 
British treaty of 1Y94 in Hughes v. Edwards, 9 Wheat. 489. 
A treaty stipulation may be effectuai to protect the land of an 
alien from forfeiture by esckeat under the laws of a state. 
Orr V. Hodgson, 4 Wheat. 453. Mr. Calhoun, after laying 
down certain exceptions and qualifications, which do not 
affect this class of cases, says: 'Within thèse limits, ail 
questions which may arise between us and other powers, bç 
the subject-matterwhat it may, fall within the treaty-making 
power, and may be adjusted by it.' Treat. on the Constitu- 
tion and Government of the United State, 204. If the na- 
tional government has not the power to do what is done by 
such treaties, it cannot be done at ail, for the states are ex- 
pressly forbidden to enter into any treaty, alliance or conféd- 
ération. Const. art. 1, section 10. It must always be borne 
in mind that the constitution, laws and treaties of the United 
States are as much a part of the law of every state as its own 
local laws and constitution. This is a fundamental principle 
in our System of eomplex national polity. See, also, Shanks 
V. Dupont, 3 Pet. 242; Foster v. NeUson, 2 Id. 314; The 
Cherokee Tohacco, 11 Wall. 616; Mr. Pinkney's Speech, 3 
El. of the 'U. 8. 281; People v. Oerke, 6 Cal. 381. We 
have no doubt that this treaty is within the treaty-making 
power conferred by the constitution. And it is our duty to 
give it full effect." The Eeporterj vol. 9, p. 268. 

If, therefore, the oonstitutional provision, and the statute 
in question made in pursuance of its mandate, are in conflict 
with a valid treaty with China, they are void. The treaty 
between the United States and China, of July 28, 1868, con- 
tains the following provisions : 

"Article 6. The United States and the emperor of China 
cordially recognize the inhérent and inaliénable right of man 
to change his home and allegiance, and also the mutual 
advantage of the free migration and émigration of their citi- 
«ens and subjects respectiv«ly from the one country to th» 
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other for purposes of curiosity, of trade, or as permanent 
résidents." 

"Article 6. Citizens of the United States visiting or resid- 
ing in China shall enjoy the same privilèges, immunities, or 
exemptions, in respect to travel or résidence, as may there be 
enjoyed by the citizens or subjects of the most favored nation. 
And, reciprocally, Chinese subjects visiting or residing in the 
United States shall enjoy the same privilèges, immunities, 
and exemptions, in respect to travel or résidence, as maj^ 
there be enjoyed by the citizens or subjects of the mosfc favored 
nation." 16 St. 740. 

Thus the right of the Chinese to change their homes, and 
to freely emigrate to the United States for the purpose of 
perTnanent résidence, is, in express terms, recognized; and the 
next article in express terms stipulâtes that Chinese residing 
in the United States shall enjoy the same privilèges, immu- 
nities, and exemptions, in respect to résidence, as may there 
be enjoyed by the citizens and subjects of the most favored 
nation. The words "privilèges and immunities," as used in 
the constitution in relation to rights of citizens of the dif- 
férent states, hâve been f ully considered by the suprême court • 
of the United States, and generally defined, and there can 
be no doubt that the définitions given are equally applicable 
to the same words as used in the treaty with China. In the 
Slaughter-house cases, the suprême court approvingly cites 
and re-aflBrms from the opinion of Mr. Justice Washington, 
in Corfield v. Coryell, the following passage : "The inquiry 
is, what are the privilèges and immunities of citizens of the 
several states ? We f eel no hésitation in confining thèse ex- 
pressions to those privilèges and immunities which are fon- 
damental; -which belong to the rights of citizens of ail free 
governmehts, and which hâve at ail timea been enjoyed by 
citizens of the several states which compose this Union, from 
the time of their becoming free, independent, and sovereign. 
What thèse fundamental principles are it would be more 
tedious than difSoult to enumerate. They may ail, however, 
be comprehended under the following gênerai heads: Pro- 
tection by the government, with the right to acquire and 
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possess property of every kind, and to pursue and obtain hap- 
pinesa and safety, subjeet, nevertheless, to such restraints as 
the government may preseribe for the gênerai good of the 
whole." 

The court then adds: "The description, ^hen taken to 
ïnclude others not named, but which are of the same gênerai 
character, embraces nearly every civil rightfor the establishment 
and protection of which organized government is estahlished." 
16 Wall. 76. And in Ward v. Maryland, the same court 
observes : "Beyond doubt thèse words [privilèges and immu- 
nities] are words of very comprehensive meaning, but it will 
be Biifficient to say that the clause plainly and unmistakably 
secures and protects the right of a citizen of one state to pass 
iuto any other state of the Union for the purpose of engaging 
in lawful commerce, trade, or business without molestation; to 
acquire personal property; to take and hold real estate," etc. 
12 Wall. 430. So, in the Slawghter-home cases, Mr. Justice 
Field remarks upon thèse terms : "The privilèges and immu- 
nities design ated are those wlxich of right belong to citizens 
of ail free governments. Clearly among thèse must be placed 
the right to pursue a lawful employment in a lairful manner, 
without other restraint than such as equally affects ail persons," 
16 Wall. 97. 

Mr. Justice Bradley, in discussing the question as to what 
ia embraced in the "privilèges and immunities" secured to 
the citizens, among other equally pointed and emphatic déc- 
larations, says : "In my judgment, the right of any citizen 
to foUow whatever lauful employment he chooses to adopt (sub- 
mitting himself to ail lawful régulations) is one of his most 
valuable rights, and one ivhich the législature of a state cannot 
invade, ichcther restrained hy its own constitution or not." Id. 
113, 114. He also enumerates, as among the fundamental 
rights embraced in the privilèges and immunities of a citi- 
zen, ail the absolute rights of individuals classed by Black- 
stone under the three heads, "The right of personal secu- 
rity ; the right of personal liberty ; and the right of private 
property;" (Id. 115;) and in relation to thèse rights says: 
'In my view, a law vrhieh prohibits a large class of citijîens 
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from adopting a lawf ul employaient, or from follcwing a law- 
ful employment previously adopted, does deprive them of liberty, 
as weU as property, witkout due process of law, Their right of 
choice is a portion of their liberty; their occupation is their prop- 
erty. Such a law also deprives those citizens of the equal pro- 
tection of the latvs, contrary ta the last clause of the section. " 
Id. 122. 

And Mr. Justice Swayne supports this view in the follow- 
ing éloquent and emphatic language : "Life is the gift of 
God, and the right to préserve it is the most sacred of the 
rights of man. Liberty is freedom from ail restraints but 
such as are justly imposed by law. Beyond that line lies the 
domain of usurpation and tyranny. Property is everything 
which has an exchangeable value, and the right of property 
includes the power to dispose of it according to the will of 
the owner. Labor is property, and, as such, merits protection. 
The right to make it availàble is next in importance to the rights 
of life and liberty. It lies, to a large extent, at the foundation 
of most other forms of property." Id. 127. 

Some of thèse extracts are from the dissenting opinions, 
but not upon points where there is any disagreement. There 
is no différence of opinion as to the significance of the terms 
"privilèges and immunities." Indeed, it seems quite im- 
possible that any définition of thèse terms could be adopted, 
or even seriously proposed, so narrow as to exclude the right 
to labor for subsistence. As to by far the greater portion of 
the Chinese, as well as other foreigners who land upon our 
shores, their labor is the only exchangeable commodity they 
possess. To deprive them of the right to labor is to consign 
them to starvation. The right to labor is, of ail others, after 
the right to live, the fundamental, inaliénable right of man, 
■wherever he may be permitted to be, of which he eannot be 
deprived, either under the guise of law or otherwise, except 
by usurpation and force. Man ate and died. Wlien God 
drove him "forth from the Garden of Bden to till the ground, 
from whenee he was taken," and said to him, "in the sweat 
of thy face shalt thou eat bread, till thou return unto the 
ground," He invested him with an inaliénable right to labor 
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in order that he might again eat and live. And this abso- 
lute, fundamental and natural right was guaranteed by tlie 
national government to ail Chinese who were permitted to 
<3onie into the United States, under the treaty with their 
government, "for the purposes' of curiosity, of trade, or as 
permanent résidents," to the same extent as it is enjoyed by 
citizens of the most favored nation. It ia one of the "privi- 
lèges and immunities" which it was stipulated that they 
should enjoy ia that clause of the treaty which says : "Chinese 
subjects, visiting or residing in the United States, shall 
enjoy the same privilèges, immunities and exemptions in 
respect to travel or résidence as may there be enjoyed by the 
citizens or subjects of the most favored nation." And any 
législation or constitutional provision of the state of Cali- 
fornia which limita or restricts that right to labor to any 
extent, or in any manner, not applicable to citizens of other 
foreign nations visiting or residing in Califomia, is in con- 
flict with this provision of the treaty ; and sueh are the ex- 
press provisions of the constitution and statuts in question. 

The same view of the effect of the treaty was taken in 
Baker v. Portland, by Judge Deady, of the district of Oregon, 
and concurred in by Mr. Justice Field on application for re- 
hearing. 5 Saw. 566, 572; 3 Pacific Coast Law Journal, 
469. I should not hâve deemed it necessary to cite so fully 
the opinions of others on a proposition so plain to my mind, 
but for the gravity of the question, and the fact that the peo- 
ple of California and their représentatives in the législature 
hâve incorporated in the constitution of the state, and in 
législation had in pursuance of the constitutional mandate, 
after fuU discussion, provisions utterly at variance with the 
views expressed. Under such circumstances I f eel called 
upon to largely cite the thoroughly considered and authori- 
tative views of those distinguished jurists upon whom will 
devolve the duty of ultimately determining thè points in con- 
troversy. 

As to the point whether the provision is question is within- 
the treaty-making power, I hâve as little doubt as upon the, 
point already discussed. Among ail civilized nations, in 
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modem times at least, the treaty-making power lias been 
accustomed to détermine the terms and conditions upon which 
the subjects of the parties to the treaty shall réside in the 
respective countries, and the treaty-making power is conferred 
by the constitution in unlimited terms. Besides, the author- 
ities cited on the iirst point fuUy cover and détermine this 
question. If the treaty-making power is authorized to déter- 
mine what foreigners shail be permitted to come into and 
réside within the country, and who shall be exchided, it 
must hâve the power generally to détermine and prescribe 
upon what terms and conditions such as are admitted shall 
be permitted to remain. If it has authority to stipulate that 
aliens residing in a state may acquire and hold property, and 
on their death transmit it to alien heirs who do not réside 
in the state, against the provisions of the laws of the state, 
otherwise valid — and so the authorities already cited hold — 
then it certainly must be compétent for the treaty-making 
power to stipulate that aliens residing in a state in pursuance 
of the treaty may labor in order that they may live and ac- 
quire property that may be so held, enjojed, and thus traus- 
mitted to alien heirs. The former must include the latter — 
the principal, the incidental power. See also Ilolde/i v. Joy, 
17 Wall. 242-3; U. S.v. Whisky, 3 Otto, 196-8. 

But the provisions in question are also in conflict with the 
fourteenth amendment of the national constitution, and with 
the statute passed to give effeet to its provisions. The four- 
teenth amendment, among other things, provides that "no 
state shall make or enforce any law which shall abridge the 
privilèges and immunities of citizens of the United States; 
nor shall any state deprive any person of lif e, liberty, or prop- 
erty without due process of law, nor deny to any person 
within its jurisdiction the equal protection of the laws." 

Section 1977 of the Eevised Statutes, passed to give effeet 
to this amendment, provides that "ail persons within the juris- 
diction of the United States shall hâve the same right in every 
state and territory to make and enforce contraets, to sue, be 
parties, give évidence, and to the full and equal benefit of ail 
laws and proceedings for the security of persons and property 
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as îs enjoyed by white citizens, and shall be subject to like 
punishment, pains, penaltîes, taxes, licenses, and exactions 
of every kind, and to no other," 

It wiil be Been that in the latter clause the words are "any 
person," and net "any citizen," and prevents any state from 
depriving "any person" of life, liberty or property without 
due process of law, or from denying to "any person within its 
iurisdiction the equal protection of the law." In the particu- 
lars covered by thèse provisions it places the right of every 
person within the jurisdiotion of the state, be he Christian or 
heathen, civilized or barbarous, Caucasian or Mongolian, upon 
the same secure footing and under the same protection as are the 
rights of citizens themselves under other provisions of the con- 
stitution ; and, in consonance with thèse provisions, the statute 
enacts that "ail persons within the jurisdiction of the United 
States shaU hâve the same right in every. state and territory 
to make and enforce contracts, ♦ » * and to the fuM and 
equal henefit of ail laws and proceedings for the security of per- 
sons and property as is enjoyed by white citizens." Chinese re- 
siding in California, in pursuance of the treaty stipulations, 
are "persons within the jurisdiction of the state," and "of the 
United States," and therefore within the protection of thèse 
provisions. And contracts to labor, siich as ail others make, are 
contracts which theij hâve a "right to make and enforce," and the 
laws under which others' rights are protected are the laws to which 
they wre entitled to the "equal henefit," "as is enjoyed by white 
citizens." 

It would seem that no argument should be required to 
show that the Chinese do not enjoy the equal henefit of the 
laws with citizens, or "the equal protection of the laws," 
where the laws forbid their laboring, or making and enforc- 
ing contracts to labor, in a very large field of labor which is 
open, without limit, let or iiindrance, to ail citizens, and ail 
other foreigners, without regard to nation, race, or color. 
Yet, in the face of thèse plain provisions of the national con- 
stitution and statutes, we find, both in the constitution and 
laws of a great state and member of this Union, just such 
prohibitory provisions and enactments discriminating against 
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the Cliinese. Argument and authority, therefore, seem still 
to be neeessary, and fortunately we are not -without either. 
From the citations already made, and from many more that 
might be made from Justices Field, Bradley, Swayne, and 
otber judges, it appears that to deprive a man of the right to 
sélect and follow any lawful occupation — that is, to labor, or 
contract to labor, if he so desires and can find employment 
— is to deprive him of both liberty and property, within the 
meaning of the fourteenth amendment and the act of con- 
gress. 

Says Mr. Justice Bradley : "For the préservation, exercise, 
and enjoyment of thèse rights, the individual citizen, as a 
necessity, must be left free to adopt such calling, profession, 
or trade, as may seem to him most conducive to that end. 
Without this right he cannot be a freeman. This right to 
choose one's calling is an essential part of that liberty which 
it is the object of government to protect; and a calling, when 
ckosen, is a man's property and right. Liberty and property 
are not protected ichere those rights are arhitrarily assailed." 
16 Wall. 116. Whatever may be said as to this clause of 
the amendment, there can be no doubt as to the effect of the 
act. With respect to the last clause, Mr. Justice Bradley 
says, of a law which interfères with a man's right to choose 
and foUow an occupation : "Such a law also deprives those cit- 
tzens of the equal protection of the laws, contrary to the last 
clause of the section." Id. 122. And Mr. Justice Swayne : "The 
equal protection of the laws places ail upon an equal footing of 
légal equality, and gives the same protection to ail for the prés- 
ervation of life, liberty and property, and the pwrsuit of happi- 
ness." Id. 127. 

In Ah Kow v. Nunan, 5 Saw. 562; 3 Pacific Coast Law 
Journal, 413, Mr. Justice Field observes : "But in our country, 
hostile and discrirninating législation by a state against persons 
of any class, sect, creed, or nation, in whatever form it may 
be expressed, is forbidden by the fourteenth amendment of the 
constitution. That amendment, in its first section, déclares 
who are citizens of the United States, and then enacts that 
no state shall make or enforce any law which shall abridge 
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theîr privilèges and immunities. It further déclares that no 
Btate shall deprive any person (dropping the distinctive term 
citizen) of life, liberty, or property, without due process of 
law, nor deny to any person the equal protection of the laws. 
This inhibition upon the state applies to ail the instrumen- 
talities and agencies employed in the administration of its 
government, to its executive, législative, and judicial depart- 
ments, and to the subordinate législative bodies of counties 
and cities. And the equality of protection thus assured to 
every one while within the United States, from whatever 
country he may hâve corne, or of whatever race or color he 
may be, implies not only that the courts of the country shall 
be open to him on the same term s as to ail others for the 
security of his person or property, the prévention or redress 
of wrongs, and the enforcement of contracts, but that no 
charges or burdens shall be laid upon him which are not 
equally borne by others; and that in the administration of 
criminal justice he shall suffer for his offences no greater or 
différent punishment." And the same views are expressed 
with equal emphasis in In re Ah Fong, 3 Saw. 157. Dis- 
criminating state législation has often been held void by the 
suprême court, as being in violation of other provisions of 
the national constitution, no more spécifie than the fourteenth 
amendment. Welton v. Missouri, 1 Otto, 277, 282 ; Cook v. 
Pennsylvania, 7 Otto, 672-3, and numerous cases cited. 

Since the foregoing was written I hâve received the opin- 
ion of the suprême^ court of the United States in Strauder v. 
The State of West Virginia, reeently decided, which appears 
to me to authoritatively dispose of the point now under con- 
sidération. The case was an indictment of a colored man for 
murder, and the statute of West Virginia limited the qualified 
jurors to white citizens. The statute stating the qualifications 
of jurors was in the foUowing words : "Ail white maie persons, 
who are 21 years of âge, and who are citizens of this state, 
shall be liable to serve as jurors, except as herein provided" 
— the exceptions being state officiais. This was claimed to 
be a violation of the fourteenth amendment, as eicluding 
colored citizens otherwise qualified from jury service; »î»-^the 
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suprême court so held. The court, in deciding the case, says 
the fourteenth amendment "ordains that no state shall deprive 
any person of life, liberty, or property, without due process 
of law; or deny to any person within its jurisdiotion the 
equal protection of the laws. What is this but declaring that 
the law in the statea shall be the same for the black as for 
the white ; that ail persons, whether colored or white, shall 
stand equal before the laws of the states ; and in regard to 
the colored race, for whose protection the amendment was 
primarily designed, that no discrimination shall be made 
against them by law because of their color ? The words of the 
amendment, it is true, are prohibitory; but they contain a 
necessary implication of a positive immunity, or right, most 
valuable to the colored race — the right to exemption from 
unfriendly législation against them distinctively, as colored; 
exemption from légal discriminations, implying inferiority in 
civil soeiety, lessening the security of the enjoyment of the 
rights which others enjoy, ; and discriminations which are 
steps toward reducing them to the condition of a subject race. 
That the West Virginia statiite respecting juries — the statute 
that eontrolled the sélection of the grand and petit jury in 
the case of the plaintiff in error — is such a discrimination, 
ought not to be doubted, nor would it be if the personis excluded 
by it were white men." 10 Alb. Law Jour. 227. 

In speaking of the act to enforce this amendment, the 
court further says: Sections 1977 and 1978 of the Kevised 
Statutes, before cited, "partially enumerate the rights and 
immunities intended to be guaranteed by the constitution;" 
and that "this act puts in the formof a statute what had been 
substantially ordained by the constitutional amendment." 
Id. 228. If this exclusion of colored men from sitting upon 
a jury by implication is a violation of the constitution, as de- 
nying the equal protection of the laws to colored persons, a 
fortiori must the express positive provisions of the constitu- 
tion and act of the législature of the state of California be in 
conflict with that instrument, as denying the equal protection 
of the laws to the Chinese résidents of the state. Upon 
reason and thèse authorities, then, it seems impossible to 
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douM that the provisions in question are both, in letter and 
spirit, in conilict with the constitution and laws of the 
United States, as well as with the stipulations of the treaty 
with China. And this eonstitutional right is wholly inde- 
pendent of any treaty stipulations, and would exist without 
any treaty whatever, so long as Chinese ar« permitted to 
corne into and réside within the jurisdiction of the United 
States. The protection is given by the constitution itself, 
and the laws passed to give it effect, irrespective of treaty 
stipulations. 

But it is urged on behalf of the respondent that, under 
the provisions of article 12 of the state constitution, provid- 
ing that "ail laws * * concerning corporations • * * 
may be altered, from time to time, or repealed," the power 
of the législature over corporations is absoutely unlimited ; 
that it may, by législation under this reserved power, impose 
any restrictions or limitations upon the acts and opérations 
of corporations, however unreasonable, stringent or injurions 
to their interests ; and, as a penalty for violating such re- 
strictions, destroy them, and criminally punish their offieers, 
agents, servants, employés, assignées, or contractors; that, 
as a condition of continued existence, they may be prohibited 
from employing Chinese, and the prohibition enforced against 
the corporation, and the persons named, by means of the 
penalties indieated; and thus, by means of the state's con- 
trol over the corporation created by its authority, it can in- 
directly accomplish the purpose of exeluding the Chinese 
from, perhaps, their largest and most imporfant field of labor 
— a purpose which could not be accomplished by direct vieans. 
This position the attorney gênerai and the other counsel for 
the respondent most earnestly press, and upon it they most 
confidently rely. 

I do not assent to any such unlimited power over corpora- 
tions. There must be — there is — a limit somewhere. ïha{ 
there is such a limit is recognized and expressly asserted in 
numerous cases by the suprême court of the United States, 
and by the highest courts of many of the states; and I knos 
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of none to the contrary. But precisely where the line is to 
be drawn, I confess, in the présent state of the authoritative 
adjudications, I am unable to say. I am inclined to the 
opinion, however, that it would exclude législation of the 
character in question, even if it concerned the state and the 
corporations alone, and did not conflict with other rights pro- 
tected by treaties with foreign nations, or by the constitution 
of the United States — the suprême law of the land. But 
assume it to be otherwise. When the state législation affect- 
ing its corporations cornes in conflict with the stipulations of 
valid treaties, and with the national constitution, and laws 
made in pursuance thereof, it must yield to their superior 
authority. And such, in my judgment, are the provisions in 
question. The policy of the constitutional provision and 
statute in question does not hâve in view the relations of the 
corporation to the state, as the object to be effected or accom- 
plished; but it seeks to reach the Chinese, and exclude them 
from a wide range of labor and employment, the ultimate end 
to be accomplished being to drive those already hère from the 
state, and prevent others from coming hither — the discriminat- 
ing législation heing only the means hy which the end is to be 
attained — the ultimate purpose to be accomplished. The end 
sought to be attained is unlawfuL. It is in direct violation of 
our treaty stipulations and the constitution of the United 
States. The end being unlawful and répugnant to the su- 
prême law of the land, it is equally unlawful, and equally in 
violation of the constitution and treaty stipulations, to use 
any means, however proper, or within the power of the state 
for lawful purposes, for the attainment of that unlawful end, 
or accomplishment of that unlawful purpose. It cannot be 
otherwise than unlawful to use any means whatever to accom- 
plish an unlawful purpose. This proposition would seem to 
be too plain to require argument or authority. Yet there is 
an abundanee of authority on the point, although perhapa 
not stated in this particular form. Brown v. Maryland, 12 
Wheat. 419; Ward v. Maryland, 12 Wall. 431; Woodruff 
y. Parham, 8 Wall. 130, 140; Hinson v. Lott, Id. 152; 
Welton V. Missouri, 1 Otto. 279, 282; Cooky. Pennsylvania, 7 
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Otto. 573. Thèse cases hold tliat the power of taxation, and 
power to require licenses, are legitimate powers, to be exer- 
cised without discrimination; but they are unlawful and 
unconstitutional 'when used to discriminate against foreign 
goods or manufacturera of other states. That is to say, they 
are constitutional and lawful when used for a constitutional 
and lawful purpose, but unlawful, and in violation of the con- 
stitution, when used to attain an unlawful or unconstitutional 
end. And whatever form the law may take on, or in what- 
ever language be couehed, the court will strip off its disguise, 
and judge of the purpose from the manifest intent as indi- 
cated by the efFect. 

In Cummings v. Missouri, Mr. Justice Field, in speaking for 
the court, says: "The différence between the last case sup- 
posed and the case as actually presented is one of form only, 
and not substance. * • • Ti^e deprivation is effected 
with equal certain ty in the one case as it would be in th'e 
other, but not with equal directness. The -purpose of the 
lawmaker, in the case supposed, would be openly avowed; 
in the case existing, it is only disguised. The légal resuit 
must be the same ; for what cannot be done directly cannot 
be done indirectly. The constitution deals with substance, 
not shadows. Its inhibition was leveled at the thing, not the 
name. It intended that the rights of the citizen should be 
secure against deprivation for past conduct by législative 
enactment under any form, however disguised. If the inhi- 
bition can be evaded by the form of the enactment, its inser- 
tion in the fundamental law was a vain and futile proceed- 
ing." 4 Wall. 325. See, alao, Henderson v. Mayor of New 
York, 2 Otto, 268; Chy Lung v.Freeman, là. 279; R. Co. v. 
Husen, 5 Otto, 472. 

In Doyle v. Continental Insurance Co. 4 Otto, 535, most con- 
fidently relied on by the respondent, the end to be accom- 
plished — the exclusion of a foreign corporation from doing 
business in the state except upon conditions prescribed by the 
state — was lawful, and the means adopted lawful. There 
were no rights secured by treaty or the national constitution 
violated. The state and the foreign corporation were the 
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only parties, and their rights the only rights affected, Had 
the législature, instead of prohibiting the corporation from 
doing business in the state, as a penalty for violation of the 
conditions prescribed, attempted to enforce compliance by 
criminally punishing the agent who transferred the action 
brought against the corporation from the state to the national 
court, the question would certainly hâve been différent, and 
the statute making the transfer a misdemeanor would hâve 
been void; for, under the constitution of the United States, 
the foreign corporation had a right to transfer the case, of 
which the state could not by law, nor the corporation by 
stipulation, deprive it, as was held in Insurance Company v. 
Morse, 20 Wall. 445. It being lavrful to transfer, and the 
right to transfer being secured by the national constitution, 
it was incompétent for the législature to make the transfer 
an offence, and punish it as such, in violation of the suprême 
law of the land. The act could not at the same time be bofch 
lawful and criminal. And this is the plain distinction be- 
tween the case relied on and the one now under considéra- 
tion. 

The object, and the only object, to be accomplished by the 
state constitutional and statutory provisions in question is 
manifestly to restrict the right of the Chinese résidents to 
labor, and thereby deprive them of the means of living, in 
order to drive those now hère from the state, and prevent 
others from coming hither ; and this abridges their privilèges 
and immunities, and deprives them of the equal protection 
of the laws, in direct violation of the treaty and constitution 
— the suprême law of the land. To perceive that the means 
employed are admirably adapted to the end proposed, it is 
only necessary to eonsider for a moment some of the leading 
provisions of article 19 of the state constitution. Section 1 
provides that "the législature shall prescribe ail necessary 
régulations for the protection of the state * * * from 
the burdens and evils arising from the présence of aliens who 
are or may become vagrants, paupers, mendicants, criminals, 
etc., • • • and to impose conditions upon which such 
persons may réside in the state, and to provide the means and 
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mode of their removal from the state upon failure or refusai 
to comply with such conditions. " 

Section 2 is the one which prohibits any corporation from 
employing, directly or indirectly, in any capacity, any Chi- 
nese or Mongolians ; and section 3 provides that "no Chinese 
shall be employed on any state, municipal, or other work, 
except in punishment for crime." After providing for the 
removal from the state of ail who "may become vagrants, 
paupers," etc., it is difficult to conceive of any more effectuai 
means, so far as they go, to reduce the Chinese to "vagrants, 
paupers, mendicants, and criminals, " in order that they may 
be removed, than to forbid their employment, "directly or 
indirectly, in any capacity" — that is to say, to exclude them 
from engaging in useful labor. If it is compétent for the 
state to enforce thèse provisions, it may'also prohibit corpo- 
rations from dealing with them in any capacity whatever — 
from purchasing from or selling to them any of the neces- 
saries of life, or any article of trade and commerce. 

In view of the vast extent of the field of labor and business 
now engrossed by corporations, to exclude the Chinese from 
ail dealings with corporations is to reduce their means of 
avoiding vagrancy, pauperism, and mendicity to very narrow 
limits; and from the présent temper of our people, and the 
number of bills now pending before the législature tending to 
that end, there can be no doubt that if the législation now in 
question can be sustained, the means of avoiding the condi- 
tion of pauperism denounced in the state constitution and 
lawB would soon be reduced to the minimum. 

In the language of Deady, J., in Baker v. Portland, "admit 
the wedge of state interférence ever so little, and there is 
nothing to prevent its being driven home and overriding the 
treaty-making power altogether." 5 Saw. 750; 3 Pacific 
Coast Law Journal, 469. 

Vagrancy and pauperism, one would suppose, ought to be 
discouraged rather than induced by solemn constitutional 
mandates requiring législation necessarily leading to such 
vices. Common expérience, I thtnk, would lead to the con- 
clusion that the Chinese within the state, with equal oppor- 



618 l'IiDEilAL BEPOP.ÏEK. 

tunities, are as little likely to fall into vagrancy, pauperism, 
and mendieity, and thereby become a public charge, as any 
other class, native or foreign born. Industry and economy, 
by which the Chinese are able to labor cheaply and still 
accumulate large amounts o| money to send out of the coun- 
try — the objection perhaps most frequently and strenuously 
urged against their présence — are not the legitimate parents 
of "vagrancy, pauperism, mendieity, and crime." There are 
other objections to an unlimited immigration of that people, 
founded on distinctions of race and différences in the charac- 
ter of their civilization, religion, and other habits, to my mind 
of a far more weighty character. But thèse, unfortunately 
for those seeking to évade treaty stipulations and constitu- 
tional guarantees, can by no plausible misnomer be ranged 
under the police powers of the state. 

Holding, as we do, that the constitutional and statutory 
provisions in question are void, for reasons already stated, 
we deem it proper again to call public attention to the fact, 
however unpleasant it may be to the very great majority of the 
citizens of California, that however undesirable, or even ulti- 
mately dangerous to our civilization, an unlimited immigra- 
tion of Chinese may be, the remedy is not with the state, but 
with the gênerai government. The Chinese hâve a perfect 
right, under the stipulations of the treaty, to réside in the 
state, and enjoy ail privilèges, immunities, and exemptions 
that may there be enjoyed by the citizens and subjects of any 
other nation ; and, under the fourteenth amendment to the 
national constitution, the right to enjoy "life, liberty, and 
property," and "the equal protection of the laws," in the same 
degree and to the same extent as thèse rights are enjoyed by 
our own citizens; and in the language of Mr. Justice Brad- 
ley, in the Slaughter-house Cases, "ihe wliole poiver of the nation 
is pledged to sustain those rights." To persist, on the part of 
the state, in législation in direct violation of thèse treaty 
stipulations, and of the constitution of the United States, and 
in endeavoring to enforce such void législation, is to waste 
efforts in a barren field, whieh, if expended in the proper 
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direction, might produce valuable fruit ; and, besides, it is 
little short of incipient rébellion. 

In 1870 tlie Chineae at Tien-t^in, actuated by similar un- 
f riendly f eelings and répugnance towards f oreigners of tbe Cau- 
casien race, made a riotous attack upon the missionaries 
stationed at that place, killed some Freneh and Kussian eiti- 
zens, and deatroyed the buildings and property of Freneh, 
Eussian and American résidents. Thèse powers promptly 
and energetically demanded satisfaction from the Chinese 
Empire under their various treaties. The resuit was that 15 
Chinese were convicted and executed, and twenty others ban- 
ished. The two magistrates having juriadiction as heads of 
the city government were also banished, for not taking ef- 
fectuai means to suppress the riot and protect tiie foreigners. 
The buildings of the American citizens were re-erected, and 
the property destroyed paid for, to the satisfaction of the par- 
ties suffering, and at the expense of the city. Papers on 
Foreign Eelations for 1871. Thus, under the'same treaty 
which guarantees the rights of Chinese subjects to réside and 
pursue ail lawful occupations in California, the United States 
were prompt to demand satisfaction for injuries resulting to 
our citizens from infractions of the treaty by citizens of China. 
And the Chinese government promptly punished the guilty 
parties, and made ample satisfaction for the pecuniary losses 
sustained. It ought to be understood by the people of Cal- 
ifornia, if it is not now, that the same measure of justice and 
satisfaction which our government demanda and receives 
from the Chinese emperor for injuries to our citizens, result- 
ing from infractions of the treaty, must be meted out to the 
Chinese résidents of California who sustain injuries resulting 
from infractions of the same treaty by our own citizens, or 
by other foreign subjects residing within our jurisdiction, 
and enjoying the protection of similar treaties and of our 
laws. And it should not be forgotten that in case of de- 
struction of, or damage to, Chinese property by riotous or 
other unlawful proceedings, the city of Ban Francisco, like 
the more populous city of Tien-tsin, may be called upon to 
make good the loss. 
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In view of récent events transpiring in the city of San Fran- 
cisco, in anticipation of the passage of the statute now in 
question, which hâve become a part of the public history of 
the times, I deem it not inappropriate in this connection to 
call attention to the fact, of which many are probably una- 
ware, that the statutes of the United States are not without 
provisions, both of a civil and criminal nature, framed and 
designed expressly to give effect to, and enforce that provision 
of, the fourteenth amèndment to the national constitution, 
■which guarantees to every "person" — which term, as we hâve 
r.een, includes Chinese — "withiia the jurisdiction" of Califor- 
nia "the equal protection of the laws." Section 1979 of the 
Eevised Statutes provides a civil remedy for infractions of this 
amèndment. It is as follows : "Every person who, under the 
color of any statute, ordinance, régulation, custom, or usage 
of any state or territory, subjects, or causes to be subjected, 
any citizen of the United States, or other person within the 
jurisdiction thereof, to the deprivation of any rights, privi- 
lèges or immunities, secured by the constitution and laws, 
shall be liable to the party injured in an action at law, suit 
in equity, or other proper proceeding for redress." 

Thus a remedy by action is given to any "person," against 
any other person who deprives him of "any right, privilège, 
or immunity," secured to him by the constitution, even if it 
is done "under color of any statute, ordinance, régulation, 
custom or usage of the state." Possibly the prisoner might 
hâve been liable had he, in pursuance of the mandate of tlie 
statute in question, and on Uiat ground, discharged the China- 
men for whose employment he is now under arrest. But it is 
unnecessary to so détermine now. At ail events, he stood 
between two statutes, and he was bound to yield obédience 
to that which is superior. 

Section 5510 makes a similar deprivation of rights under 
color of any statute, etc., a criminal offence, punishable by 
fine and imprisonment. And section 5519 provides that 
"if two or more persons in any state * * * conspire 
* * * for the purpose of depriving, either directly or 
indirectly, any person or class of persons of the equal pro- 
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tection of the laws, or of eqaal privilèges and immunities 
imder the law, » * * each of such persons shall be 
punished by a fine of not less than $500 nor more than $5,000, 
or by imprisonment, with or witbout hard labor, not less than 
six months nor more than six, years, or by both such fine and 
imprisonment. " Thèse provisions of the United States stat- 
utes — the suprême law of the land — are commended to the 
considération of ail persons who are disposed to go from place 
to place, and, by means of threats and intimidation, endeavor 
to compel employers to discharge peaceable and industrious 
Chinamen engaged in their service. There are other provis- 
ions, both civil and criminal, of a similar character, having 
the same end in view. 

Only a few days since the suprême court of the United 
States sustained an indictment in In re Coles and The Com- 
monwealth of Virginia, petitioners, on habeas corpus, against a 
county judge of Virginia, found under section 4 of the civil 
rights act of 1875, (18 Stat. 336,) for failing to summon col- 
ored citizens as jurors, "on account of race and color." The 
court held this act to be constitutional and valid under the 
fourteenth amendment, and that it deprived colored citizens of 
the equal protection of the laws. Thus it appears that congress, 
by the most stringent statutory provisions, has provided for 
the protection of ail citizens and persons within the jurisdic- 
tion of the United States, in thefuU and complète en joy ment 
of the "equal protection of the laws," and of ail "privi- 
lèges and immunities guaraùteed" by the fourteenth amend- 
ment, in ail their phases; and that the highestjudicial tribunal 
of the nation has deemed it its duty to give such statutory 
provisions the fullest and most complète effect. 

The resuit is that the prisoner is in custody in violation 
both of the constitution and laws of the United States, and of 
the treaty between the United States and the Empire of China^ 
and is entitled to be discharge dj and it is 80 ordered. 
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The Noeth Nookdat Mining Co. v. The Oeibnt Miniko Co. 

(Circuit Oowt, D. California. March 4, 1880.) 

ONiiT CmzENS CAH LoCATB MiNmo Claims. — Under the act of congress 
of May 10, 1872, relating to the public minerai lands, noue but citizens 
of the United States, and those who hâve declared their intention to be- 
come such, can acquire any right to such lands by location. 

How Natuealized, and Mode op Pboop. — A. foreign born son of an alien 
may becorae a citizen by being naturalized, or by the naturalization of his 
father, during his minority ; but whether he orhislather was so natural- 
ized or not, is a question of fact for the jury ; and, as tending to prove 
that fact, the affldavit of the party himself is compétent évidence for 
ail purposes of said act of May 10, 1872. 

Power dp Minbrs to Limit Width op Lodb CiiAma.— By implication, 
the act of May 10, 1872, conféra upon the miners the right to limit the 
width of a Iode claim to 25 feet on each aide of the middle of the vein. 

MiNBKs' R0LES Mdst bb ik Fobce. — But, to be of any validity, a rule or 
custom of minera must not only be established or enacted, but must be 
in force at the time and place of the location. It does not, like a stat- 
ute, acquire validity by the mère enactment, but from customary obé- 
dience and acquiesoenee of the miners. It is void whenever it falls into 
disuse, or is generally disregarded. 

Question op Fact. — It is a question of fact for the jury whether or not 
a mining law or custom is in force ; but, when shown to hâve been in 
force, the presumption is that it continues in force until the contrary 
is proved ; and paroi évidence is admissible to show whether the rule or 
custom is in force or not. 

Dbpikition dp Vein ob Lode. — A. vein or Iode authorized to be located is 
a seam or fissure in the earth'a crust fllled with quartz, or some otlier 
kind of rocli, in place, carrying gold, silver, or other valuable minerai 
deposits named in the statuts. It may be very thin or many feet thick, 
or irregular in thickness ; and it may be rich or poor, provided it con- 
tains a trace of any of the métal» named in the statute. 

DiscovBBT OP A Vein. — N« rights can be acquired, under the statute, by 
location, before the discovery «f a vein or lode within the limita of the 
claim loeated. 

DiscovBRT oP Vein apteb Location. — But a location ia made valid by 
the discovery of a vein or lode at any time after the location, provided 
that such discovery is made before any valid location of the same claim 
by other persons. 

Other Veins than thosh Disco^^EriED. — Whare a valid location is made 
upon a vein or lode discovered, the locator is not only entitled to the vein 
discovered, but toevery other vein aud lode throughout itaentire depth, 
the top or apex of which lies within the surface Unes of the claim ex- 



NORTH NOONDAY MINING 00. V. OBIENT MINING 00. 523 

tended vertically downwards, to which no right had attached in favor of 
other parties at tlie time tlie location bocame valid, although such veins 
or Iodes may so far départ from a perpendicular as to extend outside 
of the vertical side lines. 

How Location to bb Marked. — A location of a mining daim must be dis- 
tinctly marked on the ground, so tliat its boandaries can be readily 
traced, but the law does not deflne or prescribe what kind of marks 
shall be made, or upon what part of the ground or claim they shall bô 
placed. Any marking on the ground claimed, by stakes, mounds and 
•vvritten notices, whereby the boundaries can be readily traced, is suffl- 
cient. If the center line of a location of a Iode claim, lengthwise, b« 
marked by a promineut stake or monument at each end thereof , upon 
one of which is placed a written notice showing that the locator claims 
the length of said line upon the Iode, from stake to stake, and a speci- 
fied number of feet ia width on each side of said line, such location is so 
marked that the boundaries may be readily traced ; and, so far as the 
marking of the location is concerned, is a sufficient compliance with the 
law. 

EiGHT op Subséquent Locator to Objbct. — A subséquent locator has 
no right to object that the flrst location was not sufflciontly marked on 
the ground at the time of the location, or before recording, provided 
that such flrst location was sufflciently marked on the ground before any 
valid subséquent location of the same claim. 

As TO Record dp a Mining Claim. — ^Wherearuleorcustomof miners, 
in force, requires a location to be recorded, such recording is necessary; 
otherwise, not. To make s valid record it must contain the names of 
the locators, the date of the location, and such a description of the claim, 
by référence to some natural or permanent monument, as will identify 
the claim ; but such natural objects or permanent monuments are not 
required to be on the ground located, although they may be, and the 
natural object may consist of any flxed natural object, and such perma- 
nent monument may consist of a prominent post or stake flrmly planted 
in the ground, or of a shaft sunk in the ground. If, by référence to 
any such natural object or permanent monument, the claim recorded 
can be identified with reasonable certainty, the record will be sufficient 
in this particular ; otherwise, not. 

Work Necbssaby to Hold a Claim. — The statute requires $100 worth 
of work on each claim located after May 10, 1872, in each year, and in 
default thereof authorizes the claim to be relocated by other parties, pro- 
vided the flrst locator has not resumed work upon it. But if the flrst 
locator résumes work at any time after the expiration of the year, and 
before any relocation is made, he tliereby préserves liis right to the claim ; 
and no other person has any right to relocate it after such resumption of 
work, in good faith, by the flrst locator, even though the latter had 
failed to perform any work for the period of one year or more immedi- 
ately before he resumed work. 



624 FEDEBAL EBPOBTER, 

As To Location and Salb bt ah Alien. — If, in the attempt by an alien 
to locate a claim, he performs ail the acts necessary to a valid location 
by a citizen, and then conveys such claim to a citizen, who takes posses- 
sion and continues to perform ail the conditions required by law to liold 
such claim, such citizen thereby acquires and holds a valid title to the 
claim so located by the alien, as against ail persons having acquired no 
right therein before such conveyance by the alien. 

Joint Location bt Citizen and Alien. — If a citizen and an alien 
jointly locate a claim, not exceeding the amount of ground allowed by 
law to one locator, such location is valid as to the citizen, and a convey- 
ance from both of such locators to a citizen gives a valid title. 

Coeporation when Dbemed a Citizen.— a corporation organized and 
existing under the laws of California, is to be deemed a citizen in the 
sensé of the act of congress of May 10, 1872. 

What 18 Actual Possession. — A person who has purchased a mining 
claim which had been properly located and marked out on the ground, 
and who is, personally or by agents, upon the claim, working and devel- 
oping it, and keeping up the boundary stakes and marks thereof, is not 
mei'cly in the constructive possession of such claim, by virtue of mining 
laws, but is in the actual possession of the whole claim. Such posses- 
sion is a ponsemo pedis, extending to the boundary lines of the claim. 

This was an action in the nature of an action of trespass 
upon a Iode mining claim, in the Bodie mining district, Cal- 
ifornia, in which the défendant pleaded title to the locus in quo. 

The case was removed from the state court to the circuit 
court of the United States, where it was tried by a jury. 

Stewmrt, Vanclief é Herrin, for plaintiiï. 

R. M. Clark and George B. Merrill, for défendant. 

Sawyee, J., (in charging jury.) Gentlemen of the jury, I 
congratulate you that we are apJ)roaching the conclusion of 
this trial. It has run through many days, but has not been 
without interest. 

The questions that bave been presented are many, and 
some of them difficult ; but the case has been thoroughly pre- 
pared. It has been zealously, exhaustively, and ably tried 
and argued on both sides. Whatever great ability, great 
zeal, thorough préparation, and a thorough knowledge of the 
subject is able to contribute, has been contributed to explain 
and illustrate this case. Science has also been called into 
exercise. You hâve had a glass model hère, which shows you 
the internai condition of thèse mines. You hâve had another 
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model -which exhibits to your view the shafts, drifts, cross- 
cuts, veins and their connections, in their proper locution, and 
illustrâtes to you ail the workings of the mines. You hâve 
had diagrams, also, exhibiting the same worldngs in that 
form, and everything, indeed, which conld be desired to throw 
light on the subject, has been prepared and arranged and 
presented for your considération and the considération of the 
court. 

Counsel having ably discharged theîr duty, it now devolves 
on the court to atate to you the law governing this case ; and 
then it will be your duty, gentlemen, and your province, to 
détermine the facts. The questions of fact are for you to 
détermine; the weight to be given to the évidence, the credi- 
bility to be given to the witnesses ; and everything relating to 
a disputed question of fact is for your sole considération and 
détermination. 

If I state the testimony, I shall only do it for the purpose 
of calling your attention to it and stating its tendency ; but 
I shall not go over it fully. If I intimate an opinion on a 
question of fact, you are nOt to be governed by it, unless it 
corresponds with your own ideas as to what the facts are. 
If I make a mistake in stating the testimony, or alluding to 
a fact, you -will correct it by your owo recollection and judg- 
ment. I do not intend to expiess an opinion on the questions 
of fact, where the testimony is in conflict. I shall state to 
you the law which governs this case, and it is your duty to 
take the law from the court. 

There are questions hère that are new and hâve never been 
determined before, so far as I am aware. Some of them, 
as stated before, are difficult; some I may not be entirely 
clear about ; but I hâve reached certain conclusions on the 
questions of law that hâve been so ably argued, and those I 
shall state to you so far as I deem them applicable to the 
case, and you will take them from the court and be governed 
accordingly. Whether wright or wrong, it is your duty to act 
on them as given by the court. If the court makes a mis- 
take, or an error of law, it is known where that error lies. 
It can be rc-examined by the court on a motion for a new 
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trial ; or it can be taken to a higher tribunal, where the error 
will be corrected. But if you disregard the law as given to 
you by the court, and commit an error, it cannot be known 
on what error you acted. Therefore, there is no means of 
correcting your errors of law; but errora of fact may, perhaps, 
be corrected. You will, therefore, regard strictly the law as 
given. you by the court, but you yourselves will détermine 
the facts of the case. 

Counsel on one side hâve presented a large number of 
instructions, and on the other side a less numbei:, I hâve 
forty odd 'pages of instructions asked by one side. I shall 
not attempt to read thèse instructions. They are generally 
disconnected, and, even if correct, would serve rather toconfuse 
than to illustrate. AU, however, could not be given. I will 
state to counsel hère that I shall only give such of their 
instructions as are covered by the gênerai charge, and in my 
own language, as it will be delivered to the jury. In othei 
respects, except as given in my own language, their instruc- 
tions will be refused. 

By an act of congress which took effect May 10, 1872, ail 
valuable minerai deposits in lands belonging to the United 
States were declared to be free and open to exploration and 
purchase by citizens of the United States, and those who 
hâve declared their intention to become such, under régula- 
tions prescribed by law, and according to the local customs 
or rules of minera in the several mining districts, bo far as 
applicable and not inconsistent with the laws of the United 
States. 

In order to acquire any right of location and purchase 
under this act, a party seeking to acquire such right must 
either be a citizen of the United States, or must hâve de- 
clared his intention to become such. If, therefore, Smith, or 
any other locator under whom plaintilï claims, was not a 
citizen, or had not declared his intention to become such at 
the time of making his location, he acquired no right, under 
the act, by virtue of such location. And whether Smith, or 
any other of such locators, was, at the time of his location, a 
citizen, or had declared his intention to become such, is a 



KOEXH NOONDAÎ MINING 00. ». OEIENT MINING 00. 527 

question of fact for you to détermine from the évidence. Ail 
persons born or naturalized in the United States, ani subject 
to the jurisdiction thereof, and none others, are eitizens of 
the United States. A person born in a foreign country, out 
of the jurisdiction of the United States, whose father is not a 
citizen of the United States, can only become a citizen by 
naturalization. The foreign born son becomes a citizen 
by being himself naturalized, or by the naturalization of his 
father during the mjnority of the son. li, therefore, Smith 
was alien born, it was necessary that he should be natural- 
ized, or that his father should be naturalized, during his 
minority, in order to make him a citizen. The statute, for 
the purpose of acquiring a mining location, makes the affi- 
davit of the party himself compétent évidence of his natur- 
alization. It is for you to détermine the sufficieney of the 
évidence to establish the fact. 

Ail the locations under which plaintiff claims were made 
since May 10, 1872 ; and, at the time they were respectively 
made, the statute authorized a claim to be 1,500 feet in 
length along the vein or Iode, and it was provided that "no 
claim shall extend more than 300 feet on each side of the 
middle of the vein at the surface; nor shall any claim be 
limited by any mining régulation to less than 25 feet on eaeh 
side of the middle of the vein at the surface." 

In the absence, then, of any mining rule or oustom in 
force at the time of the location, at the place where it is made, 
the location may extend to the distance of 300 feet on each 
side of the middle of the vein at the surface ; that is to say, 
the claim may be 1,500 feet in length along the vein, by 600 
feet wide, including 300 feet on each side of the middle of 
the vein. 

As I construe the statute, however, and so instruct you, by 
implication, the miners, by a rule, régulation, or custom 
established and in force at the time and place of the location, 
may limit the width of the claim to 25 feet on each side of 
the middle of the vein at the surface. But such limitation 
to 25 feet on each side, to be valid, must be by virtue of a 
rule, régulation, or custom which bas not only been estab- 



528 FEDERAL REPORTER. 

lished, but which is actually in force at the time of the loca- 
tion. The régulation must be in accordanee, and not in con- 
flict with, the laws of the United States and of the state of 
Cahfomia; and the laws of California provide that, "in ac- 
tions respecting mining claims, proof must be admitted of 
the. customs, usages, or régulations established and in force 
at the bar or diggiugs embracing such claim; and such cus- 
toms, usages, or régulations when not in conflict with the 
laws of this state, must govern the décision of the action." 
This provision is still in force, exoept so far as its opération 
is limited by the act of congress. 

One of the locations under which plaintifif claims was 
made November 10, 1875, and the claim was relocated 
December 15, 1876, each time 300 feet wide on each side 
of the Iode ; the notice in terms purporting to locate it under 
the act of congress allowing such location. 

It is claimed by the défendant that there was, at the time 
of the location and relocation, a régulation in force in that 
district limiting the claim to 50 feet on each side of the 
vein, and that the location of 300 feet is therefore void. Now, 
whether there was or not such a régulation or custom in 
force at the time is a question of fact to be found by the 
jury from ail of the évidence in the case on that point. 

The défendant, to show a régulation limiting the location 
to 50 feet on each side, introduced the minutes of proceeding 
of a miners' meeting in the district, held July 10, 1860, in 
which there is a rule making such limitation, and minutes of 
.meetings held at various times subsequently, amending the 
rules, but continuing this rule in force, down to and including 
November 13, 1867, at which time the last action in respect to 
modifying the rules and régulations was had till December 
30, 1876, which is after said location and relocation, and 
nine years after any meeting amending said rules. At said 
meeting of December 30, 1876, the miners declined to adopt 
the "United States mining laws ;" and no action upon the sub- 
ject ol rules is shown to hâve been since had by any miners' 
meeting. 

The plaintiff, to meet this testimony, introduced the min- 
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ing records of the district, from wbich it appears that from 
and including the year 1872, when the act of congress referred 
to took effect, and thenceforth down to the year 1875, only 
one quartz location was made in the district, there being none 
in 1872, one in 1873,, in which no width was speciiied, and 
none in the year 1874; that during the year 1875 eleven 
quartz locations were made, of whioh nine were made 300 
feet wide on each side of the Iode, and purported to hâve been 
made in pursuance of said act of congress, and two only of 
50 feet wide on each side, one of which two was marked on 
the record asabandoned; and during the year 1876 twenty- 
five locations appear to hâve been made, of which five were 
300 feet wide on each side of the vein, one an extension of a 
600 feet claim having no width mentioned, and the others 50 
feet wide on each side, four of which being after the relocation 
by Loekberg. From this it is argued by plaintifif that quartz 
mining in the district was practically abandoned for several 
years, and no laws on the subject were practically in force ; 
that on the return of the miners, and the revival of mining 
in 1875, the act of congress had been passed, and the min- 
ers regarded that act as super seding the old laws on this 
point, and as authorizing the location of quartz claims 300 
feet wide on each side, and in practice adopted and generally 
acquiesced in that rule — the rule limiting the claims to 50 
feet, by common consent, falling into disuse and ceasing to 
.be in force. As held by the suprême court of California, in 
commenting upon the provision of the statè statute cited, "no 
distinction is made by the state statute between a ' custom' 
or ' usage,' the proof of which must rest in paroi, and a 'régu- 
lation' which may be adopted by a miners' meeting and em- 
bodied in a written local law. This law does not, like a 
statute, acquire validity by the mère enactment, but from the 
customary obédience and acquieseence of the miners follow- 
ing its enactment. It is void whenever it falls into disuse, or 
is generally disregarded. It must not only be eatàbliahed, but 
in /or ce. 

"A custom reasonable in itself and generally observed will 

vl,uo.8— 34 
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prevail as against a written mining law which bas f alleu into 
disuse. It is a question of fact for the jury whether the mining 
law is in force at any given time." It is for you, then, gentle- 
men of the jury, to détermine whether this limitation to 50 
feet was actually in force at the time the two locations 300 
feet wide on eaoh side were made. ïhe fact that the rule in 
question was adopted and kept on foot in the laws for a con- 
sidérable period of time would be prima fade évidence, nothing 
to the contrary appearing, that it was in force at one time, 
and, being once in force, a presumption would arise that it 
continued in force till something appears tending to show 
that it had been repealed, or had fallen into disuse and an- 
other practice been generally adopted and acquiesced in. The 
mère violation of a rule by a few persons only would not abro- 
gate it, if still generally observed. The disregard and disuse 
must become so extensive as to show that in practice it has 
become generally disused. Now, gentlemen, whether, in view 
of there being few locations in this district during several 
years, and none in some, and of the passage of the act of 
oongress referred to, and the location, at first, after the revival 
of the mining interest in 1875, of most ail claims, in pursuanee 
of the provisions of the act, 300 feet wide on each side, if such 
be the fact, and in view of ail the circumstances appearing in 
the évidence, it is for you to détermine whether the 50 feet 
limitation had fallen into disuse, or was really in force at the 
date of the two locations in question.' If it was not in force,- 
then, in that particular, if otherwise valid, the location was 
good and valid to the fuU extent of 300 feet on each side of the 
vein. If the limitation was in force, then it was void as to 
the excess over 50 feet on each side of the vein, but valid to 
the extent of 50 feet, and no more. 

Thestatute also provides, gentlemen of the jury, that "no 
location of a mining slaim shall be made until the discovery 
of the vein or lôde within the limits of the claim located." So 
that no rights can be aoquired under the statute by a location 
made before the discovery of a vein or Iode within the limits 
of the claim located. A vein or Iode authorized to be located 
is a seam or fissure in the earth's crust filled with quartz, or 
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■vrith some other kind of rock, in place, carrying gold, silver, 
or other valuable minerai deposits named in the statnte. It 
may be very thin, and it may be many f eet thick, or thin in 
places — almoBt or quite pinclied out, in miners' phrase — and 
in other places widening out into extensiye bodies of ore. So, 
also, in places, it maybe quite or nearly barren, and, at other 
places, immensely rich. It is only necessary to discover a 
genuine minerai vein or Iode, whether small or large, rich or 
poor, at the point of discovery within the Unes of the claim 
located, to entitle the miner to make a valid location includ- 
ing the vein or Iode. It may, and often does, require mueh 
time and labor and great expense to develop a vein or Iode 
after discovery and location suffioiently to détermine -whether 
there is a really valuable mine or not, and a location would be 
necessary bef ore incurring such expense in developing the 
vein to secure to the miner the fruits of his labor and expense 
in case a rich mine should be developed. If, then, the looators 
of the East Noonday North, for example,, discovered such a 
minerai vein or Iode as I hâve described, however small, 
before the location of that claim, the location of the olaim 
embracing within its lines the vein or Iode so discovered was, 
in this particular, valid, otherwise not. The same observa- 
tion vrould be true as to each of the other claims held by 
plaintifE. 

I instruct you further, that if a party should make a loca- 
tion in ail other respects regular, and in accordance with the 
laws, and the rules, régulations and customs in force at the 
place at the time, upon a supposed vein, before discovering 
the true vein or Iode, and should do suflîoient work to hold 
the claim, and after such location should discover the vein 
or l'ode within the limits of the claim located, before any 
other party had acquired any rights therein, f rom the date of 
his discovery his claim would be good to the limits of his 
claim, and the location . valid. So, also, gentlemen of the 
jury, where a party bas made a location of a mining claim 
upon a minerai vein or Iode discovered by him, in ail respects 
valid, he is entitled to "hâve the exclusive right of possession 
and enjoyment of ail the surface included within the lines of 
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hîs location, and of ail veîns, Iodes, and ledges, throughout 
their entire depth, the top or apex of which lies inside of siich 
surface lines extended downwards vertically, although such 
veins, Iodes, or ledges may so far depai-t from a perpendicu- 
lar in their course downwards as to extend outside the ver- 
tical side lines of such surface location," That is to say, if 
the plaintiffs or their grantors discovered a minerai vein or Iode 
in the ISforth Noonday claim, and made and hâve now in ail 
respects a valid location of that claim, then they are not only 
entitled to the particular vein or Iode so discovered and 
located in said claim, but to ail other minerais, veins, Iodes, 
and ledges, throughout their entire depth, the top or apex of 
which lies inside of their surface lines extended vertically 
downwards, to which no righfc had attached in favor of other 
parties at the time their location became valid, although 
such veins. Iodes, or ledges may so far départ from a perpen- 
dicular in their course downwards as to extend outside the 
vertical side lines of the surface location. If the plaintiff 
has a valid claim to 600 feet wide, then its right extends to 
aU such veins or Iodes, under the conditions stated, so witliin 
the surface lines bounding the 600 feet drawn vertically down- 
wards; and, if the vein in question is one of the veins having 
its top or apex within such surface lines drawn vertically 
downwards, its right extends to and includes that vein. If 
it has a valid claim to 100 feet wide, and only so much, then 
to such veins or Iodes within the 100 feet lines. 

The same principle and instruction applies to the Keystone 
and Bast Noonday North claitns. If the plaintiff has a valid 
location to those claims, or either of them, then it is entitled 
to ail the veins or Iodes under similar cireumstances, the 
apices or tops of which lie within the surface lines of such 
valid location, or locations, extended vertically downwards. 

The next point to which I shall call your attention, gentle- 
men of the jury, is the location. To make a valid location, 
under the statute, it is required that "the location must be dis- 
tinctly marked on the ground, so that its boundaries can be 
readily traced ; " but the law does not define or prescribe what 
kind of marks shall be made, or upon what part of the ground 
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or claim they shall be placed. Any marking on the ground 
claimed, by stakes and mounds and written notices, whereby 
the houmlaries oî the claim located can be readily traced, ia 
sufficient. 

If the center Une of a location of a lode-claim lengthwise 
along the Iode be marked by a prominent atake or monument 
at each end thereof, upon one or both of which is placed a 
written notice showing that the locator claims the length 
of said line upon the Iode from stake to stake, and a cer- 
tain specified number of f eet in width on each sida of said 
line, such location of the claim is so marked that the bounda- 
ries may be readily traced; and, so far as the marking of the 
location is concerned, is a sufficient compliance with the law. 

If, tlierefore, as the testimony tends to show, the locator of 
the North Noonday mining claim planted a prominent stake 
at a shaf t snnk in the earth on a vein. Iode or ledge, upon the 
norlheiD side of which was placed a notice, stating that he 
claimed 1,500 feet on "this the Noonday Quartz Lode," in- 
cluding ail the dips, spurs, angles and feeders, together with 
?.00 feet on each side ; that said claim begins at a point in the 
center of a small shaft about one-fourth of a mile northerly 
from Queen Bee Hill, and extends thence in a northerly direc- 
tion 1,500 feet to a post and mound upon which is inscribed 
"Noonday Quartz Lode, Charles Smith's Northern Boundary," 
and erects such mound and stake at said northern boundary, 
and marks said inscription thereon, the location is distinctly 
marked on the ground, so that its boundaries can be readily 
traced within the meaning of the act, and is a compliance 
with the iaw in that particular. The same principle is equally 
applicable to the Keystone location, and to that of the Éast 
Noonday North. 

There is testimony tending to show that the rule and cus- 
tom of miners in Bodie district, at the time the several loca- 
tions under which plaintiff claims were made, required mining 
claims to be recorded. If you find such to hâve been the rule 
or custom in force at the time, then a record was necessary, 
otherwise not. 

In order to make a Talid record, it was necessary for it to 
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contain the name, or names, of the iocator or locators ; the 
date of the location, and suoh a description of the claim, or 
claims, loeated, by référence to some natural or permanent 
monument, as would identify the claim. 

The natural objecta or permanent monuments hère referrcd 
to are not reqaired to be on the ground loeated, although they 
may be; and the natural object may consist of any fixed 
natural object; and such permanent monument may consist 
of a prominent poat or stake firmly planted in the ground, 
or of a shaft suuk in the groand. The record of each loca- 
tion of the North Noonday, Keystone, and East Noonday 
North, introduced by plaintiff in évidence, contained the 
names of the locators, the date of their location, and a de- 
scription of the claim loeated, by référence both to a shaft and 
to stakes planted in the ground having notices of the location 
thereon. 

If you are satisfied, from the évidence, that thèse records 
were in fact made, (and there is no évidence to the eontrary,) 
and that the descriptions of the several claims loeated therein 
contained, by référence to the natural and permanent monu- 
ments mentioned, were such as would identify the claims 
with reasonable certainty, then you will find the records 
sufficient and valid in this particular, otherwise insufficient. 

As there bas been much comment upon the record of the 
East Noonday North location, I think it proper to call your 
attention more particularly to it. 

The record appears to be a copy of the notice plaeed on th© 
claim, and would, doubtless, so be understood by a miner 
reading it for information. A. person reading the record 
would be informed by it that the owners of the Noonday claim 
were the claimants, and that the claim was named the East 
Noonday North, probably, with référence to the Noonday 
claim; that it was loeated on Silver Hill, a natural, well- 
known object.; that the claim commenceJ at a stake with a 
notice on it, of which the record is a. copy, plaeed east of the 
l:^;Qonday shaft, which is a permanent object, having, as the 
testimony tends to show, already existed eight or ten years. 



NOSTH NOONDAY MINING 00. V. ORIENT MINING 00. 535 

and extended in a northerly direction from the stake 1,500 
feet by 50 feet on each side. 

There was, then, in the record, a description of the loca- 
tion with référence to Silver Hill, a natural object, and the 
Noonday shaft, a permanent object, and it is for the jury to 
détermine whether a miner, seeking information from this 
record, could go to the permanent object, the Noonday shaft 
on Silver Hill, and thence east, and find the stake and notice 
pointing ont the location on the ground with reasonable cer- 
-tainty. If so, the jury will be justified in finding that there 
is such a description of the claim in the record, with référence 
io Bome natural or permanent object, as to identify it, and 
that the location is valid in this particular, It was not nec- 
essary for the claimants to finally mark the location on the 
ground till after the record was made, and the testimony 
■tends to show that the location was not fuUy completed till 
the next day after the record was made, when the locators 
planted this stake with the notice on the south Une of the 
«laim, and of the North Noonday claim 100 feet east of the 
Noonday shaft, with another at the northerly end, and that 
this became the final location on the ground, and wliich, the 
testimony tends to show, was ever after claimed, and subse- 
quently surveyed, and stakes placed at the corners. 

If the jury find that the location was at that time aetually 
marked upon the ground by stakes and notices, sa tliat its 
boundaries could be readily traced in the manner I before in- 
Btructed you, was sufficient with référence tothe North Noon- 
day claim, then the location was sufficient in this particular 
also. 

The testimony also tends to show that, prior to any rights 
being acquired by the défendant, plaintiS's grantora, in addi- 
tion to the Iode line stakes set up at the location of their 
several claims, planted other stakes and monuments at the 
various corners of their claims, thus forming a parallelogram 
1,500 feet long by 300 feet wide, including the Keystone, 
East Noonday North, and a portion of the original North 
Noonday claims, with a line of five stakes on each end of the 
parallelogram; and that they and the plaintiff renèw'ed thèse 
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Btakes from time to time, as they were removed, until the 
■work was commenced at the combination shaft, which bas 
ever since been continuoua to the présent time ; and it is 
claimed that if there was at the time of the location any defect 
in the marking on the ground, this additional marking, before 
any rights were acquired by the défendant, was cleaiiy suffieient 
to validate thèse claims. In regard to this point, I instruct 
you, gentlemen, that a subséquent locator cannot object that 
a prior location of a mining claim was not sufficiently marked 
on the ground at the time of its location, provided sueh prior 
location was sufficiently marked on the ground before such 
subséquent locator made any location or acquired any rights 
in such claim. 

The testimony tends to show, and there is none to the con- 
trary, that Smith did no work on the North Noonday within 
the year after he located it, in 1875, and supposing he had 
forfeited his claim he procured Lockberg to relocate it for 
him, and convey it, on December 16, 1876; that Lockberg 
did so relocate it on that day and immediately conveyed it to 
Smith, who then, either alone, or in connection with others 
interested with him, entered upon the claim and did sufScient 
work during the year to hold it for that year; and that Smith 
paid the recording fées, $16. 

If thèse be the facts, and no other rights had in the 
meantime attached — and there is no évidence that any had 
attached — then, if the location made by Lockberg was other- 
wise suffieient and légal, and Lockberg and Smith were Amer- 
ican citizens, Smith, by the several proceedings, had acquired 
a valid right to the claim. 

The statute requires $100 in value of work to be done on 
each claim located after May 10, 1872, in each year, in order 
to hold it; and, in default of such work being done, author- 
izes the claim to be relocated by other parties, provided the 
first locator bas not resumed work upon it. But if the first 
locator résumes work at any time after the expiration of the 
year, before other rights attach in favor of relocators, ha 
préserves his claim. 

The statute nowhere authorizies a person to trespass upon 
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«r to relocate a claim, before properly located by another, 
however derelict in performing the required work the first 
loeator may hâve been, provided he bas returned and resumed 
■work, and is actually engaged in developing bis claim at the 
time the sec.ond loeator enters and attempts to secure the 
claim. 

It is urged by défendant that Smith was not a citizen, and, 
therefore, that he could acquire no right by location. In view 
of this claim, and in case you find from the évidence this to 
be the fact, I give you this ftirther instruction : 

The testimony shows that Smith, at various tiinea, before 
défendant acquired any interest, conveyed portions of what- 
ever right he had to other parties next hereinafter named, and 
fmally, on September 28, 1878, conveyed ail bis remaining 
interest in ail of the claims, by spécifie description, to said 
parties, Irwin, John and James Welch and Patrick Clancy, in 
whom, whatever interest had before been acquired by virtue 
of said several locations, at this time had become vested. 

If Smith, even though not a citizen, performed ail the acts 
necessary to make a valid location, and did the work neces- 
sary to keep his claim good, had he been a citizen, until he 
conveyed to Irwin and others, and if Irwin and his co-grantees 
were citizens, and af ter the conveyanee to them took possession 
and control, and kept up the monuments and markings, and 
performed the necessary conditions to keep the claims good, 
then they acquired a good and valid àght to the claim, 
as against défendant, from the date of the conveyanee to 
them, provided that no other rights had attached in defend- 
ant's favor prior to such conveyanee to them, and auch subsé- 
quent performance of said required conditions by them. 

The East Noonday North claim was located by Welch, Smith 
and Irwin November 27, 1877, before any rights had been 
acquired by the Orient Company, défendant. The claim con- 
tains no more than one man was authorized to locate. So that, 
if one or moreof the locators were citizens, in that pardcular the 
location of the claim was good as to such citizen or citizens, 
even though one or more of the others were aliens and not 
entitled to locate. If, therefore, one or more of thèse loea- 
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tors were citizens, and the claim was in other particulars well 
located, and the proper conditions performed to hold the 
claim till the subséquent conveyance to plaintiff, November 
20, 1878, a good title thereto, as against défendant, passed to 
the North Noonday Company, plaintiff, by that . conveyance. 

The North Noonday Mining Company, plaintiff, is a cor- 
poration, created and existing under the laws of California, 
and is, therefore, to be deemed a citizen within the meaning 
of the statute, and as such is compétent to purchase and 
hold a mining claim. Irwin, the Welches, and Clancy, as 
locators of the East Noonday North and grantees of Smith of 
the other claims and of his interest in the East Noonday 
North, held ail the interest in ail said claims acquired by the 
various proceedings in question, and so holding such interest 
on November 20, 1878, conveyed ail their interest in ail said 
claims to the North Noonday Mining Company, plaintiff, 
which thereby became vested with ail the interest that could 
be acquired by virtue of said transactions. If, therefore, the 
grantors of plaintiff had performed ail the acts necessary for 
a citizen to perform in order to locate and hold said several 
claims down to the date of said conveyance, and the said 
plaintiff took possession and control of said several claims 
upon recéiving said conveyance, and thereafter kept the said 
claims properly marked on the ground and performed ail the 
conditions necessary to maintain their said claims, then said 
plaintiff acquired a good title to such of said claims as were 
so properly in form located and kept up as against said Orient 
Mining Company, défendant, provided said défendant ac- 
quired no rights in said claims, or any of them, prior to the 
acquisition of said interest by said plaintiff through said con- 
veyance, and such subséquent acts of said plaintiff to préserve 
their rights to said claims, even though one or more of said 
original locators should be found not to hâve been citizens, 
and, on that ground, incompétent to acquire any title under 
said act of congress. 

The testimony tends to show various work done on the sev- 
eral claims by the claimants Welch, Smith and others, dur- 
ing 1877 and 1878, claimedby plaintiff to be sufficient to hold 
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the claims; that Welch, in August, 1878, placed a Une of 
mounds and stakes on each end of the several olaims 50 feet 
apart, for a distance of some 300 feet, by way of indicating the 
corners and end Unes; that Andersen, on October 19, 1878, 
measured off the claims and again set stakes according to 
the proper measurements ; that thèse stakes being four inches 
square, three and one-half feet high, painted white, and 
marked so as to indicate the corners and Iode Une of the said 
claims, were found there by Scowden when he finally surveyed 
the claims in the foUowing spring and located the shaft. 

The testimony further tends to show, and, as to this part 
of the testimony, I believe there is none to the contrary — if 
there is any you -will remember it — that the interest in ail the 
three claims having been concentrated in the plaintiflF, the 
North Noonday Mining Company, in the preceding Novem- 
ber, the plaintiff, in March, 1879, before any other parties 
had entered upon thèse claims, or made any claim thereto, 
located and made arrangements to sink a three-compartment 
shaft, known as the combination shaft, for the benefit and 
to be used for the development of ail the claims, and also the 
Noonday claim to the south; that machinery and supplies 
were at once coUected and brought upon the ground for the 
purpose of sinking said shaft, and developing and jointly 
working ail said claims ; that from that time on the plaintiff, 
by its agents and servants, was actually on the ground erect- 
ing machinery and buildings, exercising acts of ownership 
and dominion over the claims, claiming title to the whole ; 
that the plaintiff commenced sinking the combination shaft 
on or about April 6, 1879, and from that time to the présent 
has been, by its agents and servants, actually on the ground, 
constantly and vigorously prosecuting the work of developing 
and working the mines claimed by them, and constantly 
exercising dominion over them; that by June Ist buildings 
and machinery had been erected and brought upon the ground 
and supplies collected to the amount of more than $30,000. 

If you find thèse to be the facts, gentlemen of the jury, 
then there was not at this time merely a constructive posses- 
sion of thèse mining claims by virtue of the mining laws alone. 
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but an actual occupation and possession, a possessio pedls, a 
physical présence of the plaintifï by its officers, agents and 
servants, actually controlling and dominating the claims as 
early, at least, as the month of March or April, and the 
domination and possession extended to the bounds of the 
claims as described in the conveyance to plaintifï, under 
wMch it claimed title, and as indicated by the stakesplanted 
by Anderson and found by Scowden to mark the location, and 
the notices stating the extent of the claims — the claims lying, 
the testimony tends to show, in one body, and conveyed by 
one deed to the same party, and being developed by the same 
means as a part of one gênerai System. If, tlierefore, you find 
from the évidence that the plaintiff acquired and maintained 
a valid location to ail or any of thèse claims in question by 
the means in thèse instructions before indicated, and per- 
formed the acts of possession just supposed, bel'ore any right 
had accrued to the défendant, then, as to such claim or claims, 
the plaintiff had, as against the défendant, both a good title 
and rightful possession at the time the trespasses are alleged 
to bave been committed, and when it is conceded that the 
défendant actually entered and committed the acts com- 
plained of, and you will find for the plaintiff on those points. 
If you find title and rightful possession in the plaintiff, as 
just indicated, as to aU or any of said mining claims, you 
will then inquire whether the vein or Iode in question which 
the défendant eut in the head of the winze at the end of its 
cross-cut, called by défendant Orient Lode No. 3, is one of 
the veins or Iodes discovered in any of the claims, the right, 
title, and possession to which you find to be in the plaintiff 
as against défendant ; and if you find that is one of such 
veins or Iodes, or if you find that it is not one of those Iodes, 
but that it has its apex or top within the side Unes of any 
such claim, the title and possession to which you so find to be 
in the plaintiff, drawn vertically downwards, then, in either 
case, it belongs to the plaintiff, and your verdict will be for 
the plaintiff. But if you find that said vein or iode so eut 
by défendant is not one of the veins or Iodes discovered 
within any claim, the title to which you find in the plaintiff, 
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and that its apex or top is not within the side lines of any 
Buch claim of plaintiff dra\ra vertically downwards, but is a 
Beparate, independent vein, every part of which lies to the 
east-ward, or outside of and beyond any claim, the title to which 
you find to be in plaintiff, and no part of the apex or top of 
which is within the side lines of such claim drawn vertically 
downwards, then it does not belong to plaintiff and your 
verdict will be for défendant. 

If you -find for the plaintiff, gentlemen, you will then 
inquire what the damages are. The testimony on the ques- 
tion of damages is that about 55 tons of ore bave been taken 
out, and I think the testimony is that it is about $25 or $30 
per ton in value. The damages will be the value of the 
quartz removed; at ail events, if you cannot agrée on the 
damages, they are entitled to nominal damages, say one 
dollar. 

If you find for the plaintiff, your verdict will be — 

"We, the jury, find for the plaintiff, and assess the dam- 
ages at so many dollars." 

If, on the other hand, you find for the défendant, your 
your verdict will be — 

"We, the jury, find for the défendant." 

The verdict of the jury was for the plaintiff, with one 
dollar damages. 



BuBKE V. Flood and others. 

(Oùrcuit Court, D. Califomia. January 26, 1880.) 

Bbmovai, op Causes Undbr Act of 1875. — Under the flrst clause of tho 
second section of the act of 1875, which reads, " In any suit of a civil 
nature, * * • in which there Bhall be a contioversy between citi- 
zens of différent states, * * • either party may remove said suit," 
etc., it is necessary, to authorize a removal, that ail the persons on one 
side shall be citizens of différent states from those on the other side of 
the controversy. But to détermine the right of removal the parties may 
be transposed and arrangea on opposite sides of the controversy accord- 
Ing to their real interests, without regard to their formai position on the 
record as plaintlfls or défendants. 
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Removai, U^^)EIl Section 639, IIbv. St.— ^., a citizen of California, 
filed his bill in equity as a stooltliolder therein against tlie 0. V. M. Oo., 
a California corporation, the P. W. L. & P. Ce, also a California cor- 
poration ; F., a citizen of California, and M. & F., citizena of Nevada, 
ail the latter being stockholders and offloera, or agents, of both corpora- 
tions, for an account between said corporations, and between the P. W. 
L. & F. Co. and F. M. & F. , and for a recovery from said défendants by 
the C. V. M. Co. of a large amount of profits on numerous contracts 
alleged to hâve been fraudulently made in pursuance of a conspiracy, 
through défendants F. M. F. and O'B., acting as offlcers and agents of 
both corporations, and which profits came to the possession of F. M.. F. 
and O'B. in dividends from P. W. L. <fc F. Co., ihe parties other than 
the corporations being copartners in business, and their acts coraplained 
of being their joint acts for their joint beneflt as sucli copartners. The 
suit having been removed from a state court to the TJnited States circuit 
court as to M. & F., citizens of Nevada, under section 639, Rev. St., on 
motion to remand, held, that there could not be a final détermination of 
the whole controversy as to M. & F. without the présence of the P. W. 
L. & F. Co. and F., and that for this reason the suit was not removable 
as to M. & F. under the provisions of said section. 

Sawybb, J. This cause having been removed from the 
state court on the pétition of ail the défendants, under the first 
clause of section 2 of the act of 1875, and by the défendants, 
Mackey and Fair, as to them, under the act of 1866, as car- 
ried into section 639 of the Revised Statutes, second sub- 
division, the complainant moved to remand it to the state 
court on the ground that this court has no jurisdiction, and 
that the case is not removable under either act. Upon the 
principle adopted in the Sewing Machine cases, (18 Wall. 
553,) which arose under the act of 1867, and under the dé- 
cision of the suprême court, made at the présent term, in 
Meyer et al. v. The Delaware Railroad Construction Company, 
which arose under the first clause of section 2 of the act of 
1875, and presented the point, I regard it as settled by that 
court that to remove a case under the latter provision it is 
necessary that ail of the persojis constituting the party on 
one side of the controversy must be citizens of différent states 
from those on the other side. But for the purpose of removal 
the parties may be transposed and arranged in their proper 
positions, with référence to their interest in the controversy, 
without regard to their formai position as plaintifs or de- 
fendants on the record. This is the rule, as I understand it. 
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to be laid down in the latter case, upon mature considération, 
after a re-argument, in which any attorney f eeling an interest 
in the question, -whether of counsel in the case or not, was 
invited to participate as amicus curice. In this court this will 
be regarded by me as the settled construction of the section 
untn otherwise ruled by the suprême court. In this case, 
even after transposing the Consolidated Virginia Mining 
Company, défendant, to the'side of the complainant, Burke, 
we hâve stiU two citizens of California on one side of the 
controversy, and two citizens of the same state, California, 
and two citizens of Nevada on the other. The persons com- 
posing the party on one side of the controversy, therefore, not 
being ail citizens of différent states from the party on the 
other, the case was not removable under the construction 
established, and it must be remanded. 

Was thé case properly removed as to défendants Mackey 
and Fair under the act of 1866, as carried into the Eevised 
Statutes in section 639? The complainant, Burke, a citizen 
of California, files his bill against the Consolidated Virginia 
Mining Company and the Pacific Wood, Lumber & Flume 
Company, both corporations organized under the laws of 
California, J. C. Flood, a citizen of California, and John W. 
Mackey and James G. Fair, citizens of Nevada. He allèges 
in substance, among other things, that he is a stockholder in 
the Consolidated Virginia Mining Company; that he has 
made a demand upon that corporation to bring the suit, 
which it declined to do ; whereupon he brings it himself as a 
stockholder on his own behalf , and on behalf of ail other stock- 
holders who choose to corne in and share in the expansé of 
this prosecution, making the corporation a défendant. He 
further allèges that défendants Flood, Mackey and Fair, and 
W. S. O'Brien, were either directors, or controlled the di- 
rectors of the défendant, the Consolidated Virginia Mining 
Company ; that they f raudulently conspired together to injure 
the Consolidated Virginia Mining Company, and to that end 
organized the corporation défendant, the Pacific Wood, Lum- 
ber & Flume Company, of which they were the stockholdera 
and officers, or controlled the officera; that through the de- 
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fendants Flood, Mackey and Fair, and W. S. O'Brien, since 
deceased, acting as officers or agents of both corporations, or 
through officers controUed by them, the Consolidated Virginia 
Mining Company entered into large contracts with the Pacific 
Wood, Lumber & Flume Company, wliereby the latter agreed 
to supply and did supply to the former large quantities 
of wood and lumber at priées, which were in f act paid, 
larger than the same supplies coiald hâve been purchased for 
from other parties, and that the said Pacific Wood, Lumber 
& Flume Company thereby received profits on said con- 
tracts to the amount of $4,000,000, in excess of what it 
should hâve received, which profits came to the possession of 
said O'Brien and défendants Flood, Mackey and Fair through 
said Pacific Wood, Lumber & Flume Company, as the stock- 
holders of said corporation. He also allèges that during 
the "whole period embracing the transactions set out said 
Flood, O'Brien, Mackey and Fair were partners in business, 
and that their acts comj)lained of were the joint acts of said 
partners, and performed for their joint benefit as members of 
said copartnership. He then asks that said contracts be 
declared void, and that an account be taken between the said 
Consolidated Virginia Mining Company on one side, and the 
said Flood, Mackey and Fair, and the Pacific Wood, Lumber & 
Flume Company on the other, of the moneys paid by the Con- 
solidated Virginia Mining Company to the Pacific Wood, 
Lumber & Flume Company, and received by the latter under 
said contracts, and of the prolits resulting therefrom realized 
by said défendants or either of them, or by said O'Brien, 
deceased, and that on said accounting the défendants be 
decreed to repay ail said profits, moneys, etc., to the Con- 
solidated Virginia Mining Company. 

It will be seen that the remote parties are the complainant, 
Burke, as a stockholder of the Consolidated Virginia Mining 
Company; and Flood, Mackey and Fair, as stockholders of 
the Pacific Wood, Lumber & Flume Company — indeed, of 
both corporations. That the immédiate parties to the con- 
tracts sought to be examined and set aside, and an account 
of whose profits is sought to be taken, are the Consolidated 
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Virginia Mining Company, and the Pacifio Wood, Lumber 
& Flume Company, and that the moneys sought to be re- 
covered are moneys paid by the first-named corporation to 
the latter upon the contracta set eut, and paid by the latter 
in divideuds to the said défendants Flood, Mackey and Fair, 
and to said O'Brien. The primary and immédiate parties to 
the transaction alleged are the two corporations. The rights 
and liabilities of the complainant and the other défendants 
are secondary and derivative, 

The provision of the Kevised Statutes under whioh the 
removal is had, so far as applicable, is, when a suit is by a 
citizen of the state wherein it isbrought "against a citizen of 
the same and a citizen of another state, it may be so removed 
as against said citizen of another state upon the pétition of 
Buch défendant * * * if, so far as it relates to him, it 
* * * ia & Bnit in ■vrhich ihere can he a, final détermination 
of the controversy, sofar as it concerns him, withont the prés- 
ence of the other défendants, as parties in the case." 

Upon the allégations of this biU can there be a final déter- 
mination of the controversy, so far as concerns Mackey and 
Fair, without the présence of the Pacifio Wood, Lumber & 
Flume Company, or without the présence of Flood? In my 
judgment there cannot. I do notsee how a ^waZ aceount can 
be taken between the Consolidated Virginia Mining Com- 
pany and the Pacific Wood, Lumber & Flume Company 
as to the profits on the contracts between them set eut, 
and then between the latter corporation as to the amount 
of said moneys paid by it to Flood, O'Brien, Mackey aud 
Fair, as copartners, without the présence as a party of either 
said corporation, or said Flood or O'Brien. Certainly none 
could be taken that would bind said corporation, or Flood, 
or O'Brien, without their présence, and, therefore, none that 
could be final as to Mackey and Fair. If one suit can be 
Buccessfully prosecuted against Mackey and Fair alone, and 
another against Flood and the Pacific Wood, Lumber & 
Flume Company alone, then one can be prosecuted against 
each of said parties alone, aud there might be in différent 

v.l.no.8— 35 
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Btates, and in five différent courts, five différent suits pend- 
ing upon thèse same transactions, and five différent accounts 
taken between the Consolidated Virginia Mining Company 
and the Pacific Wood, Lumber & Flume Company, and 
another account between the latter corporation and Flood, 
O'Brien, Mackey and Fair, in each of the five suits; and the 
resuit in nô two of the suits in any respect agrée. Could 
they ail be final? If not, then no one would be final. It 
was stated on the argument, and it is a notorious fact, daily 
reported in the newspapers, that there is in fact now pending 
in a state court by the same complainant, Burke, against the 
représentatives of O'Brien alone, a proeeeding for an account 
of the same transactions, so that if this suit is also divided 
there ■will in fact be pending three out of the five possi- 
ble suits in -winch this litigation may be split up, and in three 
différent courts. It is claimed by the complainant that the 
défendants are tort-feasors, and that each défendant is liable 
individually for ail the moneys wrongfully received by the 
Pacific Wood, Lumber & Flume Company from the other 
corporation, and paid to the other défendants as dividends; 
but I do not suppose that he claims that the Consolidated 
Virginia Mining Company is entitled to recover the whole 
from each of the five parties involved in the transaction 
But in case of a suit against each, he would probably 
claim that he would be entitled to elect to take the largest 
sum found due upon the accounting in the several separate 
suits. Suppose in the five several suits brought, or that this 
suit is divided as proposed, and in the one against the Pacific 
Wood, Lumber & Flume Company there should be a decree 
for complainant, and the accounting showed four millions as 
claimed in the bill to be the amount of profits to be paid to 
the Consolidated Virginia Mining Company, but that Mackey 
and Fair in their half of the suit, or either of them, if sued 
alone, should succeed in defeating the claim altogether, and 
procure a decree on the merits in their favor ; and, further, 
that the Pacific Wood, Lumber & Flume Company should 
pay the claim, would it not be entitled to call upon Mackey 
and Fair to refund the amount actually wrongfully received 
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by them in dividends? But the aceounting between the 
Consolidated Virginia Mining Company and the Pacific Wood, 
Lumber & Flume Company, and between the latter and 
Mackey and Fair, taken in the suit of Bv^ke v. The Pacific 
Wood, Lumber d Flume Company, would not be conclusive, for 
the reason that Mackey and Fair •were not parties to it, and 
the whole would hâve to be gone over again, with perhaps an 
entirely différent result. 80, also, suppose Burke should not 
be able to satisfy bis decree against the Pacific Wood, Lum- 
ber & Flume Company and Flood, if the latter were a party 
to it, and should seek to enforce his judgment against Mackey 
and Fair upon their personal liability as stockholders under the 
statutes for their share of the decree, then Mackey and Fair 
would either be concluded by the judgment against the cor- 
poration for whose liability they are responaible as stock- 
holders, in a proceeding to wbich they were not parties, and 
for a claim which in suits against them individually they had 
defeated, or else there would hâve to be another aceounting. 
There would at ail events hâve to be another aceounting to 
ascertain their share of the liability. 

Again, it is alleged in the bill that Flood, O'Brien, Mackey 
and Fair, during ail the time mentioned, were partners in 
business, and that ail the transactions complained of as to 
them were on their joint account as such copartners. If so, 
ail moneys received by them on the transactions as alleged 
were partnership funds — partnership assets — and must be 
accounted for as such. Under thèse allégations they are 
not merely joint, or joint and several tort-feasors. The act 
is a fîrm act — an act of a single indivisible commercial entity. 
The moneys received as dividends from the corporation and 
which are sought to be recovered were partnership funds. An 
account which shall be binding on the parties cannot be 
taken of partnership transactions without the présence of ail 
the partners. Each member is individually liable, it is true, 
for ail the obligations of the firm, but if he is compelled to 
pay the whole he is entitled to contribution. Whatever the 
rule as to contribution may be as between mère joint or joint 
and several tort-feasors — and there appears to be some con- 
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flict of authority as to them (see Trustées and Tort-Feasors, 
1 Am. Law Eev. N. S, 36) — I take it there can be no doubt 
that a partner is entitled to contribution from his coparfcner 
when he has paid more than bis share of the firm liabilities, 
even though the liabilities grow eut of a tortious act of the 
firm. When money has corne into the hands of a partner- 
ship on a partnership transaction, however unlawfully or 
wrongfuUy acquired as between the members, it is partner- 
ship assets, and must be acconnted for as such as between 
themselves. McBlair v. Gibbes, 17 How. 337. In this case 
the suprême court, approvingly quoting from a prier case, 
says: "Can one of two partners possess hiœself of the prop- 
erty of the firm, and be permitted to retain it, if he can show 
that in realizing it some provision in some act of parlia- 
ment has been violated ? The answer is that the transaction 
alleged to be illégal is completed and closed, and will not be 
in any manner affected by what the court is asked to do as 
between the parties. The différence (he observes) between 
enforcing illégal contracts and asserting title to the money ' 
which has arisen from thern is distinctly taken in Tenant v. 
Elliot and Fariner v. Russell, and recognized by Sir William 
Grant in Thompson "v. Thompson." 

Also in Brooks v. Martin, 2 Wall. 70, 81, it is held that 
"after a partnership contract, confessedly against public pol- 
icy, has been carried ont, and money contributed by one of 
the partners had passed into other forms — the résulta of the 
contemplated opération completed — a partner in whose hands 
the profits are cannot refuse to account for and divide them 
on the ground of the illégal character of the original con- 
tract." 

The principle stated in thèse cases covers this case. Upon 
the allégations of the bill thèse contracts set out between the 
two corporations were fulfiUed, the considération paid over, 
and the original transactions closed. The profits accrued 
thereupon, according to the allégations of the bill, came to 
the firm of Flood, O'Brien, Mackey and Fair, as partners, 
and, however obtained, they were upon that hypothesis part- 
nership assets, and as between them must be so treated. 
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Should this suit be divided, then, and one part proceed in onô 
court and another in a différent court, or should there be five 
separate suits, and Mackey and Pair defeat the complainant, 
yet if tbe complainant should recover in some of the other 
suits, and the défendant therein be compelled to pay the 
decree, Mackey and Fair would be undoubtedly liable to be 
called upon in another suit to contribute, and the whole litiga- 
tion -would bave to be gone over again, It must be born in 
mind that this is not an action at law against mère tort-femors 
to recover damages for some tortious act, but a suit in equity 
to bave an account of spécifie moneys paid to a corporation 
on contracts fuUy executed, alleged to be illégal, and by it 
distributed to its stockholders in dividends. 

But suppose it turns out that Flood, O'Brien, Mackey, and 
Fair were not partners; that their acts were not partnership 
acts, and that the dividends received were not partnership 
assets, I do not perceive that it would affeot the question as 
to i\iQ finality of the détermination within the meaning of the 
statute. There is nothing necessarily or essentially fraudu- 
lent or morally wrong in the mère fact that Flood, O'Brien, 
Mackey and Fair owned stock, or even a controlling amount 
of stock, in, and are officers of, the two corporations ; or that, 
being such stockholders and officers, one corporation through 
their agency sells wood and lumber to the other. It may 
well be for the best interest of both corporations to enter into 
such transactions. The Consolidated Virginia Mining Com- 
pany is not the only party wanting wood and lumber, and the 
Pacific Wood, Lumber & Flume Company is a corporation 
organized and compétent to sell wood and lumber to ail who 
désire to purchase. It may bave facilities for furnishing 
thèse articles of large and gênerai consumption whioh enablea 
it to sell them at lower priées than they can be obtained for 
elsewhere. If that be the case, it would be to the advantage 
and interest of the other corporation to purehase from it, even 
though its officers and agents are also officers and agents of 
the other corporation. Should thèse parties, on the ground 
of the delicacy of their position, décline to purchase of the 
Pacific Wood, Lumber & Flume Company on better terma 
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(if better terma were offered) than could Le obtainod else- 
■where, the complainant in this suit, as a stockholder in the 
Consolidated Virginia Mining Company, would be very likely 
to complain. The position of Flood, O'Brien, Mackey and 
Fair may be délicate, and their acts in it call for rigid scru- 
tiny, but there is nothing necessarily fraudulent or morally 
wrong in it. Thèse acts of purchase, howcYer, are alleged to 
be at higher priées than others charged, and in pursuance of 
of a conspiracy to injure the purehaser, and to be in fact 
fraudulent. It is easy upon information and belief to charge 
conspiracy and fraud whereby enormous profits accrue to the 
alleged culpable parties ; but it is quite a différent matter to 
establish them by satisfactory proofs. As now presented, no 
answer even having been filed, the matters rest upon naked 
allégations upon information and belief. It is impossible to 
anticipate what may turn out in the proofs. It may possi- 
bly turn out in some légal aspect of the case tliat défendants 
may be adjudged to account, whether rightfuUy or not, under 
circumstances disclosing no actual fraud, and no moral delin- 
quency at ail. In such a case a right to contribution would 
certainly arise in favor of the party who is called upon to pay 
more than his share, even though there is no partnership 
between them. A.t aU events, various results may be reaehed 
in différent suits and différent courts, under différent views, 
différent management, or différent proofs; and under various 
possible aspects there might well be reasonable ground to 
elaim a right to contribution, and wherein a party might 
reasonably bring an action to enforce it, though he might 
fail in the action. In such a case the finality of the détermi- 
nation, as to the party charged in the accounting who pays 
more than his share, does not dépend upon the resuit of his 
action to compel a contribution, but upon whether he has 
reasonable ground in good faith to seek to compel a contri- 
bution, even though he may ultimately fail. For the purpose 
of this motion we cannot look forward and détermine abso- 
lutely whether a right of contribution will ultimately exist or 
not. If it can be seen that, under any aspect of the case 
that may reasonably be presented, there may be reasonable 
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ground to prosecute an action for contribution, then any 
détermination as to an accounting, in a proceeding -where ail 
of the parties interested are not présent and bound by the 
détermination, cannot be regarded as a final détermination 
as to those parties within the meaning of the statute author- 
izing the removal of the case. 

The fact of a liability to further litigation as between the 
parties, to ultimately détermine their rights as between them- 
selves, upon reasonable ground, is itself sufficient to render 
the détermination not final as to Mackey and Fair, without 
référence to the ultimate resuit of such rene^wed litigation. I 
think I see a reasonable liability to such further litigation in 
various possible aspects that may be presented, whether the 
acts of Plood, O'Brien, Mackey and Fair tum out to be part- 
nership acts, and the moneys received by them from the cor- 
poration partnership assets or not. The court is not now 
caUed upon to detetmine the merits of this case, or the ulti- 
mate rights of thèse parties between themselves, but only to 
ascertain whether a décision of the branch of the suit between 
complainant and Mackey and Fair, without the présence of 
the other parties, is likely to be a final détermination of the 
whole controversy as to them, so that there shall be no further 
ground to litigate their rights as to thèse same transactions 
with the other parties to them. Looking at the case from 
any point of view, then, it seems clear to me that there can- 
not be a "final détermination of the controversy" as to 
Mackey and Fair, or either of them, or as to anybody else, 
without the présence of the Pacific Wood, Lumber & Flume 
Company, Flood, and the représentatives of O'Brien. Indeed, 
nothing would be finally determined as to any of the parties 
in a suit against a portion of the défendants. 

I suppose the right of citizens of California to hâve their 
controversies among themselves adjudicated in the state 
courts is as absolute and indefeasible as that of a citizen of 
Nevada to hâve his controversy with a citizen of California 
adjudicated in the national courts. Indeed, in the state 
courts the jurisdidietion is gênerai and universal, while that of 
the national courts is limited to the cases expressly provided 
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for and specially pointed out by the United Statea constitu- 
tion and the laws of congress made in pursuance thereof ; 
and the case musfc be clearly brought within the language of 
the national constitution and statutes, or the national courts 
cannot assume jurisdiction. If a citizen of Nevada finds 
it for his interest to enter into such business relations with 
citizens of California tbat his rights cannot be separately 
determined, he does so at his own option, and while he en- 
joys the benefits of such relations, he also necessarily accepts 
the inconveniences incident to the relation ; one of which is 
that when his rights are so intermingled with those of his 
associâtes that they cannot be separately finally determined, 
he may find it impractieable to appeal to the national courts, 
because he cannot do so without the violation of the rights 
of other parties to litigate in the state courts equally sacred, 
and therefore lose the privilège which he otherwise would 
hâve to litigate them in the national courts. If this be the 
resuit, it is in conséquence of his own voluntary action, and 
he cannot expect congress or the courts to strain their au- 
thority in devising ways or pretexts for relieving him from 
the embarrassments incident to the relations which he him- 
self has voluntarily assumed. 

Upon the allégations of the bill, with my views of the 
case, I should not hesitate to sustain a demurrer to it for want 
of necessary or indispensable parties, had the défendants 
Flood and the Pacific Wood, Lurober & Plume Company 
been omitted, thus presenting the case in the position it would 
be in after removal to this court, as to them, by Mackey and 
.Fair. 

In my judgment, therefore, this is not a case that is author- 
ized to be removed under section 639 of the Eevised Statutes, 
and the removal was improperly made. 

Upon the grounds stated, an order was made remanding the 
case to the state court, but the return of the record having 
been stayed for a limited time, to enable coiinsel to déter- 
mine what course they would pursue, a pétition was filed on 
behalf of Mackey and Pair for rehearing of the motion to 
reinand, as to them, under section 639 of tlie Revised Stat- 



BUEKE r. FLOOD. 553 

utes, in order to enable couneel to présent another point not 
suggested or argued on the first hearing, and counsel hava 
been heard on this pétition. 

The point whieh counsel désire to présent is that the facts 
alleged in the bill do not présent any ground for relief, and 
that upon the face of the bill there must be a final decree for 
the défendants Mackey and Fair, and this being so, they claim 
that a final dqcree should be made on the face of the bill 
itself, and that such decree would be a final détermination of 
the controversy, as to them, and the case should be retained 
to be.disposed of on that ground. 

Whether the bill states a good cause of action bas not been 
argued; a rehearing being asked in order that it may be 
argued ifor the purpose of determining the jurisdictional ques- 
tion, and I shall therefore not express any opinion as to its 
sufficiency. But, assuming for the purposes of the pétition 
for rehearing, that the court would hold, upon argument, the 
bill to be insufficient, and that there must be a decree for 
Mackey and Fair on that ground, the objections pointed out 
in deciding the other points already considered and deter- 
mined would not be obviated. It would only be a détermina- 
tion of that branch of the particular action. It would not 
finally détermine tha rights of Mackey and Fair in the other 
hranch of the action still pending against Flood and the 
Pacific Wood, Lumber & Flume Company. It would not 
finally détermine their rights in the wlwU controversy. The 
effect of a détermination of the branch of the case against 
Mackey and Fair in their favor, upon démarrer to the bill, 
would be no greater than if determined in their favor after a 
final hearing on the évidence. Upon a removal, as to Mackey 
and Fair only, under the act of 1866, the other ])ranch of the 
same controversy, as against Flood and the Pacific Wood, 
Lumber & Flume Company, would remain in the state court. 
Owing to différences of views, différences of proofs, or différ- 
ence in the course of proceeding, différent results may be 
reached in the différent branches of the controversy pending 
in the state and national courts, and thereby the whole con- 
troversy, as we bave seen, would not be finally determined. 
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This court might be of opinion that the défendants Mackey 
and Fair are entitled to a final decree upon the face of the 
hill, while the state court, having jurisdiction of the other , 
branch of the controversy, might détermine that Flood and 
bis co-defendant were not entitled to a decree upon the same 
bill, and under the same circumstances. Or the position of 
the courts might be reversed. We cannot assume that the 
déterminations of dififerent courts would neeessarily be the 
same. The very right to transfer at ail is based upon the 
idea that the resuit in the national court may be différent 
from that in the state court. The same might be true upon 
a final hearing upon the évidence, but the effect would be the 
same in either event, whether determined on demurrer or final 
hearing. If Mackey and Fair should succeed in wholly de- 
feating the complainant in their branch of the case and of the 
controversy, either on demurrer or a hearing, and the com- 
plainant should succeeed, as to Flood and his co-defendant, 
then, under the views I hâve taken, Mackey and Fair would 
be immediately liable to be called upon to contribute, either 
on his Personal liability to complainant as a stockholder, or 
in a suit by the Pacific Wood, Lumber & Flume Company, 
or at the suit of his copartner or associate Flood, and the 
whole litigation hâve to be gone over again. The whole con- 
troversy would not be finally determined. If, on the other 
hand, Flood and his co-defendant should succeed in their 
defence, and Mackey and Fair be charged in their branch of 
the case, then they would be in a position to call upon Flood 
or the estate of O'Brien to contribute, and the same relitiga- 
tion would resuit. The truth is, as I view the case, whatever 
the ruling upon the case might be, the tvhole of the contro- 
versy cannot 'tie finally determined without the présence of ail 
the parties to the entire controversy. 

As the case appears to me, nothing affeeting the question 
of jurisdiction would resuit from an argument of the demur- 
rer, however it might be determined, and a rehearing for that 
purpose would be futile. It is therefore denied. If the viewa 
expressed are sound, and they seem clearly so to my mind. 
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there is but one course for me to pursue, and that is to remand 
the cases on both pétitions to the state court, and it is so 
ordered. 



Stern V. WiscoNsiN Cent. E. Co. and otliers. 

{United States Circuit Court, E. D. Wisconsin. January, 1880.) 

EqDITY PlBADING and PKACTICE — RaILROAD MoRTOAGE — FoKBCIjOSUEB 

BY Bond Holder. — Trustées in a rail roadmortgage sued for strict fore- 
closure and gênerai relief. Afterwards tliej' fileda supplemental bill pray- 
ing that a plan of re-organization, adopted by a large majority of bond 
holders, tnight be decreed, and a certain litigating bondliolder restrained 
f rom interférence. The litigating bond holder filed his independent bill 
for a foreclosure sale of the property and removal of the trustées. Hdd, 
that the litigating bond holder could only be heard for his individual 
rights by coming into the trustées' pending suit, and that his independ- 
ent suit must be staid. 

The opinion in this cause (8 Eeporter, 488) was delivered 
before the défendants had pleadecl, and while the case was 
before the court solely on a master's report, upon excep- 
tions taken by défendants to the bill for scandai and im- 
pertinence. No issue had been at that time made on the 
record which involved the merits ; but the court, nevertheless, 
upon simple inspection of the bill, deelared at once that the 
action could not be maintained; and this intimation, given in 
advance of issue joined, was supposed by the court to sub- 
stantially dispose of the case. The plaintiff, however, filed 
an amended bill, to which the défendant compariy demurred, 
and the défendant trustées filed a plea setting up the pendency 
of their own suit, and denying ail the frauds which were 
alleged in the bill and hâve been already excepted to as 
scandalous and impertinent. The answer filed by the trustées 
in support of this plea denied, under oath and in détail, every 
fact and circumstance which charged improper action on the 
part of the présent trustées, Stewart and Abbot, or of their 
predecessor, (the late Chief Justice Bigelow, of Massachusetts,) 
or of the défendant company. The case then came on to be 
heard upon the demurrer and plea. 
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Mariner, for complainant» 

Lynde à Wcgg, for trustées. 

Dyer, J. This case now cornes before the conrt upon the 
demurrer of the raiiroad company, and the plea of the 
trustées, Stewart and Abbot, to the amended bill. The dis- 
position of the case which, at least for the présent, the court 
feels eonstrained to make, nécessitâtes a statement of the 
history of the litigation which bas thus far proceeded in this 
court, touching the subject-matter of this bill; as such litiga- 
tion bas arisen, not only in the présent suit, but in the suit 
previously commenced by the trustées, which is now pending 
in this court. In view of the fact that this case, when it 
came up on exceptions to the original bill, was heard by the 
circuit judge, and, as the parties and their counsel, upon 
that hearing, received from him an expression of his views, 
wiiich it was, at the time, supposed would give direction to 
further proceedings in the cause, I hâve felt it my duty to 
nonsult him with référence to the présent status of the case, 
and the disposition which should be made of it in the shape 
in which it again comes before the court, and I am authorized 
to say that he entirely concurs in the disposition which it ia 
now proposed to make of the case. 

On the thirty-fîrst day of December, 1875, George T. Bige- 
low and John A. Stewart, mortgagees and trustées in a mort- 
gage made by the Wisconsin Central Eailroad Company, on 
the first day of July, 1871, to secure an issue of bonds, filed 
their bill in this court against the raiiroad company and the 
Phillips & Colby Construction Company, in which was alleged 
the exécution of the bonds and mortgage, the construction of 
a large portion of the raiiroad, and the acquisition of the title 
to 400,000 acres of lands, under a grant made in aid of the 
construction of the road, and the prayer of which bill was that 
the trustées might hâve possession of the road, lands and 
property described in the mortgage, and that the raiiroad 
company might be barred and foreclosed of and from ail 
equity of rédemption in and to the mortgaged premises. From 
other allégations in the bill, it would appear that the suit 
was instituted as a measure m aid of the completion of tlie 
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road, and oî the acquisition of the entire land grani, aud it 
did not seek a judicial sale of the mortgaged premises. 
Nothing further transpired in this suit until September-9, 
1878, when, by leave of the court, an amended and supple- 
mental bill was filed, in ■which, among other things, the 
death of Bigelow was suggested. This bill recited the sub- 
stance of the original bill, and alleged that after the ûling of 
"the original bill such arrangements had been made between 
the bond holders and the railroad Company that the road had 
been completed and the balance of the land grant had been 
earned. This arrangement included the funding of a large 
amount of coupons, which, for that purpose, were detached 
from the bonds, and sales of over three millions of additional 
bonds, and the use of funds thus obtained in the work of 
construction. 

The bill further alleged the eurrender of the road to the 
railroad company by the Philips & Colby Construction Com- 
pany, which previous to such surrender the construction 
company had operated, the appointment by Stewart of Edwin 
H. Abbot as joint trustée in place of Bigelow under the 
■ mortgage, and his substitution in place of Bigelow as a co- 
complainant in the suit, and the prayer of the bill was that 
complainants might hâve possession of the railroad, fran- 
chises and property covered by the mortgage, and that the 
railroad company might be barred and foreclosed as prayed 
in the original bill. 

On the thirty-first day of October, 1878, Théodore Stem 
and William Lawson, owners of bonds secured by the mort- 
gage before spoken of, as such bond holders, filed their inde- 
pendent bill complaining that the trustées under the mort- 
gage had in varions ways violated their trust, and asking that 
the mortgaged property be sold under a decree of foreclosure. 
The défendants in this bill were, the Wisconsin Central 
Kailroad Company, Charles L. Colby, Gardner Colby, Row- 
land G. Hazard, Moses Taylor, John A. Stewart, Edwin H. 
Abbot and H. P. Spencer. The bill set out at considérable 
length the history of this railroad enterprise ; alleged that 
complainants were not parties to what is known f"; t'i" fund-- 
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mg Bcheme, and charged the trustées with varîous ftaudulent 
acts. Subsequently the complainant Lawson, by his counsel, 
came into court and asked that the bill be dismissed as to 
him, and an order of dismissal was accordingly entered, so 
that therealter it stood as a bill in belialf of Stern alone. 

The case next came to the attention of the court by way 
of exceptions to the bill, filed by some of the défendants. 
Thèse exceptions were heard by his honor, the circuit judge, 
in April, 1879, and he held {Stem v. Wis. Cent. B. Co. et al. 
C. L. N. August 16, 1879, p. 384) that the complainant onght 
not to proceed with his bill as an independent measure, but 
that he should come into the suit previously commenced by 
the trustées, and already pending in this court, and ask to be 
admitted for the protection of any equities which might exist 
in his favor; and in his opinion the circuit judge observed 
that if Stern should come in as a party to the original suit, it 
might be that he would bave the right to ask the court to 
direct the trustées to amend their bill so that there might be 
a sale of the property, and that it would then be the duty of 
the court to eonsider what his equities might be, and how far 
those equities had been prejudiced or impaired, if at ail, by 
any wrongful act of the trustées. No order was at the time 
made upon the spécifie exceptions which had been filed to the 
bill. 

Subsequently Stern filed an amended bill, and, no appear- 
ance being entered thereto by the défendants, an ex parte 
order was entered by complainant, taking the amended bill as 
confessed. The case then came bef ore the court upon a mo- 
tion to set aside this order pro confessa, and to strike from the 
files the amended bill, and this motion was granted for the 
reason that thèse prooeedings had been taken by complainant 
without notice to défendants, and without leave of court. 
The court, however, gave to complainant, leave to refile his 
amended bill, it being understood that it contained none of 
the supposed objectionable features of the original bill, and 
that it was filed for the purpose of more clearly present- 
ing complainànt's alleged equities, to the end that he might 
■ havé a review by the suprême court of the question of his 
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rîght as a bond holder to maintain an independent bill in his 
own behalf. At the time leave was thus granted to file this 
amended bill, a formai order was entered sustaining one or 
more of the exceptions to the original bill, and overruling the 
others, the objeet of this order being to complète the record 
and make it accord with the views which had been previously 
expressed by the court. 

This amended bill was refiled on the twenty-eighth day of 
July, 1879. The Farmer's Loan & Trust Company, the 
Bamey & Smith Manufacturing Company, and the Cambria 
Iron Company were made additional parties to this amended 
bill, ■which reiterated the material allégations of the original 
bill, adding, however, many new allégations, eharging more 
in détail the alleged fraudulent acts of the trustées, and 
that the suit which the trustées had previously commenced 
and was then pending in this court was brought by col- 
lusion between them and certain of the bond holders, who 
sought an inéquitable advantage over complainant and other 
bond holders of bis class; alleging, also, that bond holders, 
in whose behalf, as it was charged, said suit was insti- 
tuted, were originally interested in the Phillips & Colby Con- 
struction Company, and that by virtue of such interests and 
connection with the construction of the road, and by virtue 
of the alleged funding scheme, and the issuance of additional 
bonds under the mortgage, they were asserting and seeking 
an inéquitable and fraudulent advantage over bonds of the 
class represented by Stern; and the prayer of the bill is, not 
only that the mortgage be foreelosed and the mortgaged prop- 
erty sold, but that the trustées, Stewart and Abbot, be re- 
moved; that a receiver may be appointed to take possession 
of the mortgaged property ; that proper accounts may be taken 
as between the stockholders and the différent classes of bond 
holders, and that the trustées be enjoined ' from prosecuting 
the suit in their names then pending, and from f urther admin- 
istration of the trusts and exécution of the powers specified 
in the mortgage. 

It should bave been previously observed, but may be hère 
-ïtated, that on the twenty-fifth dayof November, 1878, Stem 
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and Lawson filed in the trustées' suit a pétition embodying in 
substance, but with some changes, the allégations of the orig- 
inal bill in their independent suit, and praying that the trus- 
tées, Stewart and Abbot, might be removed; that petitioners 
might become complainants in their place in that suit ; that 
Gardner Colby, Eowland G. Hazard, Moses Taylor, H. F. 
Spencer, and the Farmers' Loan & Trust Company might be 
made parties défendant in that bill; and that, if the petition- 
ers should not be made complainants in that suit, they might 
be permitted to appear and plead, answer or demur, and 
further file a cross-bill, setting up the facts stated in their 
pétition. 

After the dismissal of the bill filed by Lawson and Stern, 
as to Lawson, and on the eighth day of July, 1879, Stern filed 
a further or new pétition in the trustées' suit, setting up facts 
as a basis for the prayer of the pétition, which was that he 
might be made complainant in the trustées' suit; that the bill 
in that case might be amended so as to pray a sale; that a 
decree of foreclosure and sale might be entered therein ; that 
the cause might be referred to a master to state an account, 
and to make report touching the matters alleged in the péti- 
tion. On the twenty-fifth day of July, 1879, complainants in 
the trustées' suit filed a pétition for leave to file a second sup- 
plemental bill in that case, and such proceedings were then 
had that an order was entered allowing a second supplemental 
bill to be filed, and such a bill, to which the railroad eompany 
and Stern were made parties défendant, was on July 25, 1879, 
filed. On the thirtieth of July an order was entered for the 
service of a subpœna, under this supplemental bill, upon the 
Bolicitor of Stern, and such service was on that day made. 

This second supplemental bill states to some extent the 
history of the proceedings up to that time in the trustées' 
suit, allèges the filing of an independent bill by Stern & 
Lawson, and the institution by them of actions at law in 
the state court upon their bonds, with garnishee proceedings 
to reach moneys which were the earnings of the railroad Com- 
pany. It allèges that, under the circumstances, the trustées, 
on the fourth day of January, 1879, took formai possession 6f 
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the railroad and of the officers' books, papers and records of 
the Company, as trustées under the mortgage, and were then 
in possession and operating the road. It allèges the proceed- 
ings which had taken place in the Stern suit, and sets forth 
a plan, then in progress by various parties in interest, for the 
reorganization and future management of the road. It sets 
out a séries of transactions in connection with the funding of 
certain bonds secured by the mortgage, and seeks, by such 
allégations, to make Stern a party to the funding scheme, and 
to certain proceedings under -which the proceeds arising from 
the sale of lands, which formed part of the mortgage security, 
were used by the parties in interest for the payment of inter- 
est on bonds and otherwise, and charges that Stern, by the 
prosecution of his independent suit, is interfering with the 
administration by the trustées of their trust, and with pro- 
ceedings instituted for the common benefit and best interests 
of ail the bond holders. The proposed plan of reorganization 
is also set out as an exhibit to the bill, and the prayer of the 
bill is that the trustées may be instructed by the court, in the 
exécution of their trust, that the railroad company and Stern 
may be required to submit to the proposed plan of reorganiza- 
tion and issuance of new bonds ; that such plan may be earried 
out, and that Stem may be enjoined from prosecuting any 
actions at law, or otherwise, upon his bonds and coupons. It 
should be added that on the sixth day of Oetober, 1879, Stern 
interposed a demurrer to complainant's bill in the trustées' 
suit, and that no further proceedings hâve since been had in 
that suit. 

Now to the amended biU in the Stern suit the railroad 
oompany and the défendant, Charles L. Colby, on the 30th 
day of August, 1879, filed a demurrer, and on the 6th day 
of Oetober, 1879, the trustées, Stewart and Abbot, inter- 
posed a plea of the pendency of the previous suit brought by 
them, and denying the alleged frauds and breaches of trust 
set out in the amended bill, and accompanying their plea 
with an answer in aid thereof ; and this case was brought tO 
argument upon the eufficiency of this plea, as well in form M 

v.l,no.8— 36 
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in substance, so that the case is now before the court upon 
the question of the sufficiency of the plea, and there is per- 
haps ineidentally involved, though it was not argued, the de- 
murrer filed by other parties. 

Enough has been stated of the character and history of 
this litigation to show with sufficient accuracy the présent 
status of this case and of the parties to the litigation. And 
the attitude of the case, as it now cornes before us upon the 
amended bill and the demurrer and pleas thereto, would seem 
to be that of an independent ineasure, in course of regular 
prosecution and defence. As already stated, when the case 
was previously before ub it was supposed by the court that 
the views then expressed would resuit in a transfer of this 
whole controversy to the trustées' suit, where, in our opinion, 
it rightfully belonged. That suit had been commenced by 
the trustées and was pending when Stern filed his independent 
biU. 

The trustées' suit, as originally commenced, was one which 
involved the rights, equities and interests of ail parties in- 
terested, and it then seemed to us that it would be an 
anomaly to hâve pending in the same court two such suits as 
thèse; one brought and prosecuted by the trustées under the 
mortgage, and the other by a single bond holder, and a 
review of the status of this controversy, in connection with 
the questions whioh directly arise under the issues made by 
the amended bill, and the demurrers and pleas, does not 
incline us to recède from the position first taken. There was 
much discussion upon the argument as to whether the nature 
of the suit brought by the trustées, especially in view of the 
character of their second supplemental bill, was such that it 
could be plead in bar of the Stern suit. 

Whatever technical distinctions may be taken in this re- 
gard, we think it clear that no such relief as is asked in either 
of the bills filed in the trustées' suit could be granted with- 
out affecting the interests of the bond holders, and that no such 
relief could be granted to the complainant Stern, as is prayed 
in his bill, without affecting the trustées and other parties 
in interest. And we think it equally clear that this litigation 
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Bhould proceed in one suit. To the trustées' suit, which was 
first commenced, Stem, as one of the bond holders, had a 
clear right to apply for admission, to contest the very mat- 
ters which he sets up in his independent bill. It is true that 
he was not made a party to that suit until the second supple- 
mental bill was filed, which was after he had filed his own 
bill, and that, in the nature of the relief ask'ed, the supple- 
mental bill is a radical departure from the relief sought by 
the original bill ; but, notwithstanding this, we think it is not 
an effective obstacle to the assertion by Stern, in that suit, 
of his rights and equities, if he bas any ; and it would cer- 
tainly be an anomaly, and a course of procédure which we 
could not sanction, to permit this litigation to go forward in 
its présent form, in part in the trustées' suit, and in part in 
a suit subsequently commenced by a single bond holder. 

The court has the power, we suppose, either to consolidate 
the two cases, or to stay the proceedings in one, thereby 
transferring the controversy to the other, and one or other of 
thèse courses we deem it the duty of the court to take, Some- 
thing was said upon the argument to the efifect that com- 
plainants in the trustées' suit had given such shape to that 
case, by proceedings subséquent to the original bill, that a f ore- 
closure of the mortgage was rendered impossible, and that 
there could not be given to Stern in that suit the redress to 
which he deems himself entitled. We do not think so. It is 
not a question hère as to which of the parties to this contro- 
versy shall or can be dominus litus. The litigation is under 
the control of the court, and, if need be, the court has the 
power and may rightfully assume the functions of that office. 

That Stern, as a party to the trustées' suit, may answer 
the bills which are therein filed, and may interpose his cross- 
bill, and may by such appropriate pleadings bring fully before 
the court the matter set up in the amended bill in his suit, 
we cannot doubt, nor do we doubt the powôr of the court, 
upon a full présentation of ail the equities in that suit, to 
adjudicate upon them as completely as it might do in any 
other form; and, in the action which we shall take with référ- 
ence to thèse causes, it will be understood that it is not 



664 FEDEEAL EEPOP.TEB. 

intended by the court to curtail or préjudice any rights which 
Mr. Stern as a bond holder bas in the premises. It is with 
the view of giving to him and to ail other parties as complète 
and just adjudication of any rights and equities which they 
hâve, and at the same time maintain an orderly course of 
procédure, that we take the action now contemplated. 

For the présent the demurrer and pleas to complainant's 
amended bill will stand undisposed of. Proceedings in this 
case will be stayed until further order, with the right, however, 
reserved to complainant, if he shall so elect, to bave the cases 
Consolidated. 

The litigation between thèse parties will be transferred to 
the trustées' suit, and complainant, Stern, will hâve the right, 
if he bas not already done so, to take such suitable and apt 
proceedings in that suit as he may be advised, for the purpose 
of securing an adjudication of any rights to which he may 
be entitled. 



Kbllet V. Mississippi Cesteal E. Go, 

(Circuit Court, W. D. Tennessee. March, 1880.) 

CoKPORATioN — Extinction — Plea in Abatement. Where certain per- 
sonswere servod with process as the représentatives of an alleged corpo- 
ration, the plaintift' cannot preclude them from pleading in their own 
names^he extinction of such corporation. 

Humes dh Poston, for plaintiff. 

James Fentress and Wright, Folkea d Wright, for défend- 
ants. 

Hammond, J. The only question to be now determined is 
wbether the persons named in the marshal's return shall be 
allowed to plead. The question hère raised usually arises in 
some collatéral way, and when it bas been directly presented, 
as in this case, the courts are always beset with technical dif- 
ficulties. On the one hand it is urged that a dead party 
cannot speak ; that a non-existing thing cannot, without ad- 
mitting the very question in dispute, plead in the manner it 
might if it did exist; while on the other hand it is said with 
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equal force that one not a party to a suit cannot be heard to 
interfère with it. In Bronson v. La Crosse E. Co. 2 Wall. 
283, 292, it is said that generally other persons are not per- 
mitted to plead for a corporation, because of the inequality 
that would exist between the parties. The corporation not 
being before the court woiild not be bound by any judgment 
rendered on such pleas ; but, lest there should be a reproach 
to the law, stockholders were permitted to plead for them- 
selves, where the corporation had abandoned its defence and 
its trust. 

Every corporation has officers who speak and act for it by 
authority of law, and process must be served on the proper 
officer, or the judicial proceeding is not binding. Alexandria 
V. Fairfax, 95 U. S. 774. Under the Tennessee Code a failure 
to elect officers does not dissolve corporations, and those last 
in office continue, and process may be served upon them ; so, 
after dissolution, they continue for five years for the very 
purpose of prosecuting and defending suits. T. & S. Code, 
§§ 1481, 1493, 2831, 2834. If the défendant hère has a 
qualified existence, under thèse provisions of the statute, there 
should be a plea by the corporation itself. In the absence 
of Buch statutes the tendency of modem décisions is to treat 
a corporation once existing as continuing to exist for the pur- 
pose of suing and being sued in winding up its affairs; 
Pomeroy v. Bank, 1 Wall, 23; R. Co. v. Evans, 6 Heisk. 607; 
Skackelford v. R. Co. 52 Miss. 159. 

But we are met at the threshold with the question whether 
this défendant exists at ail, for any purpose, as a question of 
fact to be ascertained in determining whether the plàintiflF is 
entitled to a judgment by default. He insists that he has 
the right to take his judgment at the péril of its being void, 
if there be, in fact, no corporation. In England there can be no 
judgment by default without appearance, and if the défend- 
ant refuses to appear the plaintiff must enter appearance for 
him, and in doing so must make affidavit of proper service 
on the défendant. This may be contested by cross-affidavits, 
and motions to quash the service and the writ. 3 Chit. Prac. 
264, 277, 280. In Alabama and other states the court will 
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not give a judgment by default against a corporation without 
a judicial finding, recited on the. record, that the service has 
been of a character to bring the corporation into court. Ox- 
ford Co. V. Spradley, 42 Ala. 24; Talladega Co. v. McCid- 
lough, Id. 667. But we hâve no such reasonable require- 
ments in Tennessee. The sheriff may simply return the 
process "exeeuted," and the presumption is that it is regular 
and on the proper officer. Any party aggrieved has his 
remedy by action for a false return against the sheriff, or by 
bill in equity to set aside the judgment. Wartrace v. Turnpike 
Co. 2 Cold. 515 ; Ridgeway v. Bank, 11 Humph. 522; Bell v. 
Williams, 1 Head. 230 ; Baxter v. Irvin, Thomp. Cases, 175 ; 
Oardner v. Barger, 4 Heisk. 669, 671. But even in Tennes- 
see one is not put to an action for a false return or a bill in 
equity to avoid a wrongful judgment. In Graham v. Roherts, 1 
Head. 55, a writ against Garret Graham was served on Jared 
Graham, and the bill in equity of the latter to avoid the 
judgment wae dismissed, because he did not appear to contest 
the judgment by default in the first instance. 

In Bank v. Skillem, 2 Sneed, 698, a judgment by default 
was set aside in the affidavit, and in Jones v. Cloud, 4 Cold. 
236-239, on the motion of one not a party to the record, and 
in both cases it was held not to be error. No Tennessee 
case has been found which shows how the alleged extinction 
of a corporation may be contested in a suit against it in its 
corporate name; and, until modified by the sta tûtes above 
cited, the law was settled that upon the civil death of a cor- 
poration it could no longer sue or be sued, and could hâve 
neither officers nor stockholders ; and the same would doubt- 
less be the rule under thèse statutes after the five years of 
qualifled post mortem existence hâve elapsed. White v. Camp- 
bell, 5 Humph. 37; Hopkins v. Wkitesides, 1 Head. 33; In- 
graham v. Terry, 11 Humph. 571 ; Blake v. Hliikle, 10 Yerg. 
217; Nashville Bank v. Petway, 3 Humph. 522. It is said in 
R. Co. V. Evans, 6 Heisk. 607, that the question of extinction 
must be raised "by a plea in abatement, motion or other 
procefeding," but there is nothing to indicate by whom thèse 
may be taken. In this case, and uniformly, i+ 's held * !ia,t a. 
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failnre to make tlie question by some proper proceeding 
admits the corporate existence. The necessity, then, for 
some proceeding to abate the suit is obvions. If there be any 
appearance, except to make that contest, the matter is 
«nded in favor of the existence, for afterwards ail parties are 
estopped to deny it. Muscatine v. Funk, 18 lowa, 469. The 
marshal cannot safely assume to détermine the question and 
refuse to exécute the writ, particularly in a case like this, 
where there has been a corporation which bas issued bonds 
a,nd built a railroad, and as to which there are outward and 
tangible évidences of continued existence. 

The plaintifE may take a judgment at bis péril, and if there 
be no corporation it is void, as we hâve seen. Thornton v. 
BaUway, 123 Mass. 32. But I do not see that he is entitled 
to this as a matter of right, nor that the stockholders or others 
interested should be compelled to submit to such a judgment 
without a preliminary contest over the fact of corporate ex- 
istence; because, if there be a corporation, the judgment by 
default is binding, and ail opportunity to make other defences 
is gone. This throws on ail interested the péril of deter- 
mining the important question of existence for themselves, 
"without the aid of judicial inquiry into the disputed facts, 
and is an immense advantage to a plaintiff ; and it would, in 
my opinion, be a reproach to the law to permit it, upon any 
technical theory that the officers and stockholders are not 
parties, and therefore cannot plead in the suit. That they 
are not parties, even "when served with process, cannot be 
denied. Bronson v.La Crosse R. Co. supra; French v. Bank, 
7 Ben. 488; S. C. 11 N. B. E. 189; Apperson v. Ins. Co. 38 
N. J. L. 272; Blackman v. R. Co. 58 Ga. 189. 

How, then, can the def ence be made ? It is said in Oxford 
Co. V. Spradeen, 46 Ala. 98, that there is no précèdent for a 
plea by a corporation of its own non-existence; that it is an 
inappropriate plea and an inconsistency in itself ; but it is 
intimated in McCullougk v. Ins. Co. Id. 376, that such a plea 
is permissible in cases of misnomer and dissolution. In W. 
U. Tel. Co. V. Eyser, 2 Cold. 141, Mr. Justice Belford says that 
such a plea by the corporation itself is not anomalous, and 
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is abundantly established by many respectable courts, and 
he concludes it is a plea in bar and may be joined with the 
gênerai issue; but the majority of the court held it could be 
pleaded by the corporation neither in abatement nor bar ; 
that sucb a plea was felo de se. See, also, Gulf R. Co. v. Shir- 
ley, 20 Kas. 660. Notwithstanding this, it will be found that 
the plea bas been made by the alleged corporation itself in 
many cases. Poster v. Wldte Cloud, 32 Mo. 505 ; Hobich v. 
Folger, 20 Wall. 1; Boijce v. M. E. Church, 46 Md. 359; 
Greemvood v. B. Co. 10 Gray, 373 ; Dooley v. Glosa Co. 15 
Gray, é94; Thornton v. Railway, 123 Mass. 32; Gott v. Adams 
Ex. Co. 100 Mass. 320 ; Inman v. Allport, 65 111. 5iO;PUbron 
V. R. Co. 5 M. G. & S. (57 E. C. L.) 440. 

In Massachusetts it is held that the plea must be by the 
coi'poration, and that an officer or stockholder cannot make 
defence. Townsend v. Freewill Baptist, 6 Cush. 281; Byers 
\. Franklin Co. 14 Allen, 470; Robbins v. Justices, 12 Gray, 
225. Yet in Buch v. Ashuelot Co. 4 Allen, 357, and Foster 
V. Essex Bank, 16 Mass. 245, the fact of non-existence was 
otherwise made to appear in the one case by one having no 
right to plead, and in the other by suggestion of counsel. 

In Callender v. Painesville Co. 11 Ohio St. 516, the question 
■was directly adjudicated. An officer, not even served .with 
process, was allowed to file his affidavit and move to dismiss 
the suit, because the défendant had no corporate existence, 
thé court holding that he was not an intruder; that a judg- 
ment against the company would be against ail the members 
collectively, including him as an individual; and that any 
member, under the circumstances, might make the motion to 
dismiss, and be heard upon it. And in Pllbrow v. Railway 
Co. 54 B. C. L. 730, the right of the person served to make 
the defence was upheld. See, also, Stevenson v. Thorn, 13 M. 
& W. 149; Stewart v. Dimn, 12 M. & W. 655. 

The defence was made by the persons served with process, 
pleading in abatement, in Rand v. Proprietors, 3 Day, 441 ; 
Evarts v. Killingworth Co. 20 Conn. 447; and Express Co. v. 
Haggard, 37 111. 465. And in Elliott v. Holmes, 1 McLean, 466, 
it was held that a person served with process against another 
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might make the defence either by such plea, or by suggestion 
of counsel. In Quarrier v. Peabody Co, 10 West Va. 507, it is 
said that a plea in abatement, by a corporation, should not 
be by attorney, but by tbe président, individually, to avoid 
the effects of appearance by the corporation ; that a corpora- 
tion should never plead in abatement in its corporate name. 

Persons sued in a représentative capacity, as executors, 
trustées, and the like, may plead that they hold no such rela- 
tion. 1 Danl. Ch. 631 ; Story's Eq. PI. 732. This is quite 
analogous to the situation of the parties hère. It is true 
executors are parties to the writ, but ouly in their représent- 
ative capacity; and where they plead "no such executor," 
it is their individual plea. So the head officer of the corpo- 
ration, sued as such, may deny that he sustains that relation. 
Stewart v. Dunn, supra. And in Stevenson v. Thorn, supra, 
it was said that a person served with process is, for some 
purposes, at least, to be considered the défendant. And there 
is another analogy in the case of a judgment of outlawry, 
where, if the outlaw dies, the death may be pleaded by any 
person to release his property. 1 Tidd, 144. The defence of 
the non-existence of a corporation, sued as such, may also be 
made by an attorney in his own name, suggesting it on the 
record. Greeley v. Smith, 3 Story, 657 ; Mumma v. Potomac 
Co. 8 Pet. 281; Pomeroy v. Bank, 1 Wall. 23. Whether he 
be the attorney of the corporation must dépend on whether 
it exists or not. If not, he must be the attorney of some one 
else having an interest in the matter ; for a non-existing cor- 
poration cannot, in the nature of things, appoint an attorney 
under a common seal, and the dissolution would revoke any 
appointment already made. 

The objections suggested against any method of making 
the defence corne from pressing too far the doctrine that a cor- 
poration has an independeut existence. This ens rationis 
called a corporation is, after ail, only an incorporeal défend- 
ant, and it cannot, till its existence is established, hâve any 
independent status separate and apart from the personality of 
those composing it. To speak of it as dying is a somewhat 
false analogy. The law provides heirs, executors, or admin- 
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istrators for dead persons; but an extinct corporation must 
be represented by the individuals who originally composed it. 
They may employ attorneys, and, as a matter of fact, tliey 
are the real actors in any litigation with it. If it be alive, they 
must act in the corpœrate name; if extinct, they may so 
act, although it would be an inconsistency, or they may act 
in their own names. If sued in the corporate name, this 
would seem to violate the well known rule that none but 
parties can plead; but this results from assuming the very 
question in dispute in favor of the plaintiff, i, e., that there 
is a corporation. If the quesion be assumed the other way, 
as the persons alleged to hâve a corporate existence must 
assume if they deny that fact, there is no difficulty in treating 
them as the real parties sued. The plaintiff hère, by his 
argument, requires the court to adjudicate that a corporation 
does exist upon his bare allégation of the fact ; and he would 
compel the persons supposed to constitute it to admit that 
fact by pleading in the corporate name, which he assumes 
they hâve. I do not thiuk the rule of pleading relied on is 
so inflexible as to give the plaintiff this advantage. Either 
this case is an exception to it, or, for the purpose of trying 
this question, the persons alleged to be incorporated must be 
considered the real parties, notwithstanding the plaintiff's 
assumption of their corporate capacity. 

In Welch v. St. Geneviève, 1 Dill. 130, the facts were pre- 
sented by the return to a mandamus of individuals held to 
hâve no officiai connection with the corporation, and upon the 
suggestion of an amicus curiœ the question of extinction was 
tried. In McGoon v. Scales, 9 Wall. 23, the defence was made 
both by trustées not sued and the extinct corporation itself ; 
and in Bank v. Oolby, 21 Wall. 609, the motion to abate was 
made by a receiver. 

The plaintiff having treated the persons served with process 
as representing the alleged corporation, he cannot preclude 
them from at least denying that there is such a corporation. 
Whether they do this in their own names or that of the 
alleged corporation is quite immaterial, but it seems to me 
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more reasonable not to prétend that there is a corporation, in 
order to deny that there is one. 

The motion to etrike out the pleas, and for judgment by 
default, is denied. 



KiMBEELiNG V. Haetly and another. 
{Circuit Court, E. B. Kamat. , 1880.) 

Kqttitable LrEN— Fhaudtilbnt Cohtetance bt Judoment Debtor — 
BiLi, PiLBDBT Judgment Crbditûr. — Judgment, exécution, anda return 
of nulla bona place the judgment créditer in a position to assail convey- 
ances made by the judgment debtor to defraud his cveditors, and the 
filing of a bill for that purpose, and the service of process in the action, 
create a lien in equity upon the lands described in the bill, and entitle 
the plaintifE to priority over other creditors. 

Same— BANKnuPTCT. — The lien thuscreated is not displaced by the subsé- 
quent bankruptcy of the judgment debtor, but is protected by the bank- 
rupt act. 

Assignée m BANKRtnPTCT — SEiECTroN OB' Bankrtjpt's Propbrtt. — 
Assignées in bankruptcy are not bound to take ail the property of the 
bankrijpt, but may reject such as may be rather a burdon than a benefit 
to the estate. 

BANKRUPTcy — .ItjRiBDiCTioN OF Statb COURT IN SUIT Pbnding. — Where 
an action is pending in a state court of compétent jurisdiction to enforce 
a spécifie lien on property of the debtor, the subséquent bankruptcy of 
the debtor does not divest the atate court of its jurisdiction to proceed to 
a final decree in the cause and exécute the same. The assignée in bank- 
ruptcy may intervene in such action, but the jurisdiction of the state 
court and the validity of its decree is not alïected by his failure to do so. 

Assignée in Bankruptct — Assignmbnt Pbndbntb Lite — Subséquent 
Prockbdings. — The rule that one who purchases pendente Ute is bound 
by the subséquent proceedings, is applicable to an assignée in bank- 
ruptcy, and to the transfer made by a bankruptcy proceeding. 

On the 8th day of February, 1875, the défendant John 
Hartly, recovered judgment in the circuit court of White 
county, Arkansas, against Thomas J. Oliphant for the sum 
of $280.27, upon which judgment exécution was issued and 
leturued nulla hona. November 22, 1875, the judgment ered- 
itor, Hartly, filed his bill on the equity side of the White 
oounty circuit court, alleging the above facts, and further al- 
leging that the judgment défendant, Oliphant, was the owner 
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in fee of the real estate in controversy in this case, and that 
sometime prior to the rendition of the judgment in favor of 
Hartly he conveyed the same to his wife, Georgia Oliphant, 
with the limitation in substance that the land was to revert 
to him if his wife should die without children. The bill al- 
leged this conveyance to his wife was voluntary, and made to 
hinder, delay and defraud his creditors, both esisting and 
subséquent, and prayed that the property might be decreed 
to be sold to satisfy the plaintiff's judgment. Oliphant and 
his wife were made défendants to the bill. Oliphant was 
served with process the day the bill was filed, and afterwards 
appeared to the action. 

In June, 1876, Oliphant was, on his own pétition, adjudged 
a bankrupt by the district court of the United States for the 
eastern district of Arkausas. He did not schedule the prop- 
erty in question as part of his assets. Georgia Oliphant, the 
wife, died in July, 1876, and the action abated as to her, 
and the plaintiff and défendants in this action concède that, 
under the limitation in the deed, the légal title to the land 
reverted to Oliphant at her death. Oliphant's assignée in 
bankruptcy never asserted any claim to the property nor 
sought to become a party to the suit, and was not made a 
party, and was discharged by the bankrupt court before final 
decree in the case. Hartly never proved his judgment as a 
debt against the estate of the bankrupt. Oliphant never 
answered the bill, but before final decree filed his certificate 
of discharge in bankruptcy in the case, and moyed to dis- 
miss the cause for want of jurisdiction, and because his as- 
signée in bankruptcy was not made a défendant. 

On the twenty-seventh of January, 1877, a final decree was 
rendered in the cause, in accordanee with the prayer of the 
bill. Prom this decree Oliphant appealed to the suprême 
court of the state, where the decree below was afiirmed. Oli- 
phant V. Hartly, 32 Ark. 465. 

The property was sold under the decree, and purchased 
by Hartly, the plaintifiF in that action, and one of the défend- 
ants in the présent suit. Afterwards Oliphant, the bank- 
rupt, conveyed the property to the présent plaintiff, who 
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brought this action of ejectment to recover the property from 
the purchaeer at the sale made under the decree of the state 
court. To the answer, which by agreement is to be taken as 
setting up with the requisite fuUness and particularity the ■ 
above facts in bar, the plaintiff filed a demurrer. 
T. J. Oliphant, for plaintiff. 
B. D. Turner, for défendant. 

Caldwell, J. The plaintiff contends that when Oliphant 
was adjudged a bankrupt the state court "was without juris- 
diction to proceed further in the pending cause, unless the 
assignée was made a party, and that, as that was not done, 
the decree of that court, and sale and conveyance thereunder, 
are nuUities, and that, as the land reverted to Oliphant under 
the limitation in the deed to his wife, after he waa adjudged 
a bankrupt, it was a new acquisition, and his deed invested 
plaintiff with the légal title. Judgment, exécution, and a 
return of nulla bona thereon, placed the judgment créditer in 
a position to assail any conveyances made by the judgment 
debtor to defraud his creditors, and a bill was filed for that 
purpose, making the judgment debtor and the alleged fraudu- 
lent grantee défendants. Proper process issued and was duly 
served on the judgment debtor, to whom, under the limitation 
contained in the deed to his wife, it is conceded the légal title 
to the property reverted upon her death, which occurred soon 
after the institution of the suit, and after that event Oliphant 
was the sole proper défendant in the action. 

By thèse proceedings the state court acquired complète 
jurisdiction over the parties to the suit, and the subject-mat- 
ter of the action; and the plaintiff acquired a lien in equity 
on the lands mentioned in his bill, and the right,if he estab- 
lished the fraud, to subject them to the payment of his judg- 
ment. The law is well settled that the filing of such a cred- 
itor's bill, and the service of process in the action, create a 
lien in equity upon the lands described in the bill, and enti- 
tle the plaintiff to priority over other creditors. Storm v. 
Waddell, 2 Sandf. Ch. é94 ; Tilford v. Burnham, 7 Dand. 110 ; 
Maffitt V. Ingham, Id. 495; Hartshom v. Eames, 31 Me. 93; 
Newdigate v. Jacobs, 9 Dana, 18; McDarmott v. Strong, 4 
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John. Ch. 687; Spader v. Davis, 5 John. Ch. 280; Carr v. 
Farringion, 63 N. C. 560; Fetter v. Cirode, 4 B. Mon. 482; 
Day V. Washhwne, 24 How. 352 ; Clark v. Rist, 3. McLean, 
494. 

"It has been aptly termed an équitable leyy." Miller v. 
Sherry, 2 AVall. 249. And this lien is not displaced by 
the subséquent bankruptcy of the judgment debtor, but ia 
protected by the bankrupt act. Section 5075, Kev. St. ; 
Clark V. Rist, 3 McLean, 494 ; Sedgwick v. Mench, 6 Blatch, 
156; Parker v. Merggridge, 2 Story, 334; Storm v. Waddell, 
supra; Carr v. Farrington, supra; Fetter v. Cirode, supra; 
Newdigate v. Jacobs, supra; McDurmott v. Strong, supra; God- 
dard v. Weaver, 1 Wood, 260; Yeatman v. Savings Institution, 
95 U. S. 764; Stewart v. PZart, U. S. Sup. Ct., October term, 
1879, 12 C. L. N. 201. 

Coneeding that by the bankruptcy of the judgment debtor 
his assignée in bankruptcy acquired the right to make him- 
self a party to the pending creditors' bill, and proseoute the 
same, it by no means follows that because he did not do so 
the state court was deprived of jurisdiction. The assignée 
succeeded to the right the creditors of the bankrupt or any 
one of them had, or might bave obtained, by appropriate 
action, to avoid any conveyance made by the bankrupt in 
fraud of his creditors. But in any suit brought by the 
assignée for this purpose the creditors' liens on the property, 
whether acquired by creditors' bill or otherwise, would not be 
displaced or annulled; and, if the suit was successful, the 
assignée would hâve to distribute the fund according to pri- 
ority of liens and right between the creditors. And if the 
property did not exceed in value the amount of Hartly's 
lien upon it, and other creditors would dérive no benefit from 
the suit, the assignée acted wisely in not intervening and 
allowing the lien créditer and the bankrupt to settle the con- 
troversy between themselves in the state court without expense 
to the estate. 

"Assignées are not bound to take ail the property of the 
bankrupt, but may reject such as may be rather a burden 
than a beneiit to the estate." 1 Deacon on Bank. 535 ; 
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Amory v. Lawrence, 3 Clifiord, 523, et seq.; McLean v. Rocky, 
8 McLean, 235; Rugely é Harrison v. Bohinson, 19 Ala. 404, 
417; Glening v. Langdon, 98 U. S. 20, 30; In re Lambert, 2 
Bank. Eeg. 138. 

The judgment créditer filed his bill, had a snbpœna served, 
and thereby acquired a lien before the commencement of pro- 
ceedings in bankruptcy. He did not prove his debt against 
the estate of the bankrupt, or in any manner voluntarily sub- 
mit himself to the jurisdiction of the bankrupt court, but 
was allowed to proceed to enforce his lien -without objection 
from that court or the assignée. In this state of the case 
the Btate court had a right and it "was its duty to proceed 
with the cause; its jurisdiction was complète, and its decree 
and the title acquired under it are as valid and effectuai as 
if the bankruptcy of the défendant had not intervened. 
Sedgwich v. Mench, 6 Blatch. 156; Clark v. Rist, 3 McLean, 
494; In re Davis, 1 Sawyer, 260; Goddard v. Weaver, 6 
Bank, Eeg. 440 ; Second Nat. Bk. v. Nat. St. Bk. 10 Bush. 
367; S. C. 11 Bank. Eeg. 49; Davis t. Railroad Co. 1 Wood, 
661; Norton' s Assignée v. Boyd, 3 How. 426; Townsend v. 
Léonard, 3 Dill. 370; Johnson v. Bishop, 1 Wood, C. C. E. 
374; Beed v. Bullington, 49 Miss. 223; S. C. 11 Bank. Eeg. 
408; Waller's Assignée v. Best, S How. 111. 

Cases holding a contrary view hâve been cited in the argu- 
ment ; but ail doubts and conflict of authority upon the ques- 
tion hâve been removed by the authoritative judgments of the 
suprême court of the United States. Marshall v. Knox, 16 
Wall. 551; Doe v. Childress, 21 Wall. 642; Eyster v. Gaf, 
91 U. S. 521. 

In Dorr v. Childress the facts were that the land, was at- 
tached in a suit in the state court in April, 1867, and that 
the défendant was declared a bankrupt in February, 1868, 
four months before a decree was obtained in the suit, and 
seven months before the sale took place under the decree, and 
the court said: "The Tennesse court of chancery having 
jurisdiction of the subject of the proceeding in the attach- 
ment suits, no defence being interposed by the assignée in the 
Btate court, and no means having been taken to arrest theii 



576 FEDEBAL REPORTEE. 

proceedings, or to transfer them to the bankrupt court, (if 
power to take such steps existed,) and there being no frauA 
proven or alleged, we are of opinion that a good title was 
obtained under the decree of sale made in the state court." 

In Eyster t. GaffiliQ facts were that a suit to foreclose a mort- 
gage was commenced in the state court in 1868 ; that the mort- 
gagor and défendant in the suit was adjudged a bankrupt in 
May, 1870, and that a decree was rendered in the foreclosure 
suit in the state court in July, 1870, upon which the property 
was sold. The bankrupt's assignée did not intervene and was 
not made a party. The court held that the state court had jur- 
isdietion, and that the decree and sale were valid. Mr. Justice 
Miller, delivering the opinion of the court, said : "It is almost 
certain that if at any stage of the proceedings, before sale or 
confirmation, the assignée had intervened, he would hâve been 
heard, to assert any right he had, or set up any defence to the 
suit. The mère filing in the court of a certificate of his appoint- 
ment as assignée, with no plea or motion to be made a party 
or take part in the case, deserved no attention and received 
none. In the absence of any appearance by the assignée, the 
validity of the decree can only be impeached on the principle 
that the adjudication of bankruptcy divested the other court 
of ail jurisdiction whatever in the foreclosure suit. * * • 
This court has steadily set ita face against this view." 

There is nothing in the case of Gleaning v. Langdon, 98 
U. S. 20, that conflicts with thèse views. In that case a 
créditer, after his debtor had been adjudged a bankrupt, 
brought a creditor's bill to recover property conveyed by the 
bankrupt in fraud of his creditors, alleging, as ground for 
doing so, that the assignée refused to bring the suit, and for 
that reason making the assignée a défendant. The creditor 
had no lien on the property, and suit was brought after the 
adjudication in bankruptcy and the appointment of an as- 
signée, and the court say that in such case the assignée must 
bring the suit, and point out the proper mode of proceeding 
by the creditors, in the event that he wrongfully refuses to do 
80. There was no lis pendens and no lien in that case before 
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the bankruptcy, and the property and right of action paased 
absolutely to the assignée, and he alone had the right to sue. 

In the case at bar there was a lis pendens and a lien, and 
the créditer had a right to proceed to satisfaction in the state 
court unless he was stayed by some appropriate affirmative 
action of the assignée or the bankrupt court. The distinction 
in the two cases is obvious, and is clearly pointed out in 
Wintersv. Claiton, 54 Miss. 341; S. C. 18 Bank. Eeg. 533. 

The rule is well settled that an assignée pendente lite, 
whether he be the claimant of a légal or équitable interest, or 
whether he be the assignée of the plaintiff or of the défend- 
ant, need not be made a party to the bill, and is bound by the 
decree. Story'sEq. PL § 156. 

It is generally true that this rule does not apply to assign- 
ments by mère opération of law, and it bas been held not to 
apply to an assignée in bankruptcy of the défendant. Story's 
Eq. PI. § 158a; Lowry v. Morrison, 11 Paige, 237. But the 
suprême court of the United States, in Eyster v. Gaf, supra, 
seems tu place assignées in bankruptcy, so far as relates to 
pending suits to enforce liens on the bankrupt's property, on 
the sam .-^ footing as a purchaser pendente lite. The court say : 
"We seè no reason "why the same principle [that one who 
purchases pendente lite is bound by the subséquent proceed- 
ings] should not apply to the transfer made by a bankrupt 
proceeding." 

In that case, as we hâve seen, pending an action to fore- 
close a mortgage, the mortgagor was adjudged a bankrupt, 
and the court, af ter stating that the assignée might hâve mada 
himself a party, say that "if he chose to let the suit proceed 
without such defence he stands as any other person would 
on whom the title had fallen since the suit was commenced." 
And see Carr v. Farmington, 63 N. C. 560. 

The discharge of the bankrupt pending the s.uit did not 
discharge or impair the lien acquired by the commencement 
of the suit. A decree in personam, against which the dis- 
charge, if properly pleaded, would bave been effectuai, was not 
sought or rendered, and the discharge was unavailing against 

v.l,no.8— 37 
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a proceeding in rem to subject property to the satisfaction of 
a lien antedating the commencement of proceediugs in bank. 
ruptcy. 



KlLOOBB V. GbOSB & DlYEB. 
(Cireitit Court, B. J). Arkamas. , 1880.) 

OOKTBACT — Mental Condition. — Facts upon which it was held th« 
mental condition of a party was such as to iucapacitate him to enter into 
a valid contract, 

8ame — Imposition — ^Equitable Relief. — Agalnst the conséquences ol 
mistaken judgment, or mère imprudence and foUy on the part of one 
makicg a contract, courts can grant no relief. But the acts and con- 
tracts of persons who are of weak understanding, and who are therebj 
liable to imposition, will be held void in courts of equity, if the nature 
of the act or contract justifies the conclusion that the party has not 
exercised a dellberate Judgment, but has been imposed upon, circum- 
vented or overcome by cunning artifice or undue influence. 

Same — Exercise op Rbasoning Faculties.— A party is not barred by • 
contract entered into when his mental condition is such as to preolude 
any fair or reasonable exercise of the reasoning faculties. 

Same — Incapacitt — Expert Testimony. — Opinions of witnesses not 
experts are compétent évidence on the question of capacity or incapacity 
to make a contract, when the faots or circumstances are disclosed on 
which they found their opinions. 

Caldwbll, J. The plaintiff was the owner, among other 
property, of five head of horses, two sets of double hamess, 
and one Concord eight-seat stage coach or wagon. Hedesired 
to sell or exchange this property, and having been informed 
that Cross & Diver, the défendants, h ad obtained a contract 
for carrying the United States mail, and were running a street 
railway in Little Eock, and that they would probably pur- 
chase the property, he caused inquiry to be made of them on 
the subject and received an answer, in substance, that if he 
would bring his property from Hot Springs, where plaintiff 
then was, to Little Eock, they might purohase or trade for it. 
Encouraged to believe that he could dispose of his property to 
the défendants, the plaintiff, on the fonrteenth day of July, 
1878, started from Hot Springs to Little Eock with his stage 
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soach, drawn by four horses, himself driving. In or near 
Hot Springs the horses drawing the coach took fright, ran 
away and overturned the coach, seriously injuring the plain- 
tiff. The extent and character of this injury is the turning 
point in this case and will be more fuUy considered hereaf ter. 

On the next day after he received his injury the plaintiff 
directed one of his hired men to take his coach and five horses 
to Little Eock and sell or trade them at his discrétion, and on 
the sixteenth of July his hired man proceeded to Little Eock 
with the property upon the understanding that he was to sell 
or dispose of the same for the plaintiff according to his own 
discrétion, unless the plaintiff should, himself, go to Little 
Eock by rail the next day. 

On the seventeenth of July the stock and coach arrived at 
Little Eock, and were put up at défendants' stable, and îo 
the aftemoon of the same day the plaintiff arrived by rail. 
The next day the plaintiff and défendants effected an exchange 
of property, as foUows : the plaintiff gave the défendants his 
five horses, two sets of harness, and stage coach and $150, 
for an old glass front Clarence carriage. The $150 was not 
paid in' money, but the plaintifï gave his notes for that sum ; 
and, to secure its payment, executed to défendants a mort- 
gage on the carriage. The défendants loaned plaintifï a 
Bpan of horses to haul the carriage which he received in the 
trade to Hot Springs, and it was driven to the latter place 
by the plaintiff's hired man. 

The plaintiff arrived at Hot Springs with the carriage on 
the nineteenth or twentieth of July, and within a week there- 
after returned to Little Eock with the carriage, and tendered 
it back to the défendants and demanded a return of the prop- 
erty which they had received from him for the carriage, upon 
the ground that at the time he made the trade he was non 
compos mentis. 

The défendants refused to rescind the trade, and thereupon 
the plaintiff filed his bill, alleging that by reason of the injury 
plaintiff received when thrown from his coach he was, at 
the time of the trade, incapable of transacting business, or 
knowing what he was doing, and was in f act non compos mentis; 
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and that défendants, knowing his condition, fraudulently 
worried and bewildered him, by artful language and constant 
offers and proposais, until they finally induced him to make 
the trade. The bill prays for a rescission of the contract and 
a retum of the property, or judgment for its value. 

There is much conflict in the évidence in relation to the 
value of the property included in the trade, the valuation of 
plaintifE's property by the ■witnesses running from $650 to 
$1,4:00, and of the defendant's carriage from $250 to $800, but 
the weight of évidence warrants the conclusion that the prop- 
erty which défendants received from the plaintiff was worth, 
at a fair cash valuation, $750, exclusive of the mortgage for 
$150, and that on a like scale of cash valuation the carriage 
■which plaintiff received from the défendants was not worth at 
most over $400. In other words, the plaintiff agreed to pay for 
the carriage more than twice its value in this or any other 
market, and this disparity in the value of the property given 
and received does not disclose the extent of the plaintifif's 
improvidence and folly in making the trade, for the only use 
plaintiff had for the carriage, and the use to which he expected 
to put it, so far as he had any compréhension on the subject, 
was that of a public hack or carriage to carry passengers in 
and aboutHot Springs. Its âge and construction rendered it 
imfit for such service on the rough and rooky roads of that 
région, and at that place and to the plaintiff it was worth 
but little more than the amount of the mortgage lien re- 
tained upon it by the défendants. 

The évidence as to the mental condition of the plaintiflf at 
the time he made this contract is voluminous and somewhat 
conflicting, but the weight of évidence establishes thèse facts: 
That the plaintiff, for some years preceding the making of 
this trade, had been first a stage driver, and afterwards a 
mail contracter and proprietor of horses and mail coaches, 
and that for some months immediately preceding the trade 
he had been at Eot Springs engaged in keeping hacks and 
other vehicles and teams for carrying persons and hauling 
freights for hire. In the conduct of this business he em- 
ployed two or more teamsters, and was unusually diligent 
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and careful in the direction and management of his business, 
and the care of his property, attending at the stable whera 
his stock was kept early and late, exacting from his hired 
men the strictest attention to their duties, oonstantly super- 
vising them himself, and seemingly indisposed to trust the 
care and management of his stock to any one. He was a 
good judge of vehicles of ail kinds and horses, and knew their 
value ; was a shrewd and close trader in such property, and 
those who dealt with him had to pay full value for what they 
got. When his team ran away with him on the fouiteenth of 
July, and upset his coaeh, he was thrown from the driver's 
seat, and his head and other parts of his body struck the 
ground with considérable force. He was conveyed to his 
boarding house, and Dr. Barry, a respectable physician, of 
more than 20 years' practice, called to see him. The doc- 
tor found him sufFering from concussion of the brain, and 
a painful injury to the foot or ankle-joint. He was then, in 
the language of the doctor, "partially delirious, and his acts 
and speeches indicated a deranged condition of mind." The 
doctor saw him no more, but he testifies that the condition 
of mind in which he found him might hâve continued 10 or 
15 days, and other witnesses testifythat there was no change 
in his condition up to the time the trade was made. Those 
who were with him during this time testify that he begged 
them to kill him, threatened to commit suicide, seemed utterly 
indiffèrent as to what became of his property; that he was in 
this condition when he directed his hired man to take his 
property to Little Eock and dispose of it; thathe was in this 
condition when he arrived at Little Kock, and during ail the 
time he remained there ; that he had to be assisted in and out 
of the hack, and could walk with difficulty by the aid of 
crutches; that he seemed to be suffering intense pain from 
his injuries, and had to be watched while in bed at night ; 
that the night after he got to Little Eock, in the absence of 
his watchers, he got out of his bed, and weni out in town at 
one or two o'clock in the morning to find a purchaser for his 
property ; that against the earnest protest and ad vice of his 
hired man he made the trade in question that mornitig; that 
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he exaggerated the value of the carriage he got, saying it was 
worth $10,000, and that the speaking tube, extending from 
the inside of the carriage to the driver's seat, was worth $500. 
Other acts and speeches of plaintiff are detailed by the wit- 
nesses,going to show his reasoning faculties were more or less 
deranged. His condition remained the same for four or ûve 
days after the trade, when his mind seemed to be restored to 
its normal condition, and he inquired for his property, and 
seemed quite confounded when told he had traded it for the 
carriage. He testifies that he bas no knowledge or recollec- 
tion of anything that he said or did from the fourteenth of 
July, the date he received his injury, untilthe twenty-seoond 
day of that month. 

Persons who saw the plaintiff casually during tbis time tes- 
tify that they observed nothing in his speech or action io 
indicate that he was not sane; but those who were well 
acquainted with bim, and who were with him much before and 
after the injury, and who had the best opportanity of form- 
ing a correct opinion on the subject, agrée in saying he was 
not in his right mind, and' was utterly incapable of transact- 
ing business, or forming or exercising a deliberate and intel- 
ligent judgment on any subject. 

Opinions of witnesses not experts are compétent évidence 
in cases where the objeet is to prove capacity or incapacity 
to make a contract when the faots or circumstances are dis- 
closed on wliich they found their opinions. Kelly's TIeirs v. 
McGuire, 15 Ark. 555, 601. 

In answer to a hypothetical question, which fairly stated 
the plaintifï's condition as disolosed by tha évidence, Dr. 
Barry givea it as his opinion that the f acts indicate a deranged 
condition of mind at the time the trade was made. 

One of the physical causes of insanity is severe injuries to 
the head from blows, causing concussion of the brain. The 
évidence satisfactorily establishes the fact that the fall plain- 
tifi received produced concussion of the brain, and that this 
condition continued until after the trade with défendants. 

Against the conséquences of mistaken judgment or mère 
imprudence and foUy on the part of one making a contract 
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courts can grant no relief. If the party was capable of enter- 
ing into a contract, and tliere was no fraud, it is binding, 
though it may be obvions tbat he aoted improvidently, and 
paid for property purchased greatly more, or received from' 
property sold greatly less, than it was worth. 

It is impossible to define with exactness the degree of un- 
soundness of mind that renders a party incapable of entering 
into a binding contract. Weakness of understanding, or that 
deficiency of intellect which errs in judgment and easily 
makes mistakes, is not enough of itself to avoid a contract. 
But the aots and contracts of persons who are of weak under- 
standing, and who are thereby liable to imposition, will be 
held void in courts of equity, if the nature of the act or con- 
tract justifies the conclusion that the party has not exercised 
a deliberate judgment, but has been imposed upon, circum- 
vented, or overcome by cunning artifice or undue influence. 
1 Story Eq. Jur. § 338. 

In Kelly's Heirs v. McOuire, 16 Ark. 655, 603, the court 
say: "If a person, although not positively non compas or in- 
sane, is yet of such great weakness of mind as to be unable to 
guard himself against imposition or resist importunity or 
undue influence, a contract made by him under such circum- 
stances will be set aside;" and in Bélier v. Jones, 22 Ark. 92, 
99, the court said: "No évidence was introduced by Jones so 
effective, none could be introduced more convincing, to show 
mental dérangement or want of natural sensé as is the agree- 
ment itself charged by him and admitted by Bélier to bave 
been made," 

It must be conceded that the contract from which the plain- 
tiff seeks to be relieved cannot be said to be so grossly im- 
provident as in itself to justify the conclusion of insanity on 
bis part, or fraud on the part of the défendants; neverthe- 
less, its improvidenee and foUy are an important circumstanee, 
tending to strengthen the conclusion, supported by the évi- 
dence, that his mental capacity was not adéquate to the mak- 
ing of a valid contract, for it shows that in the very matter 
under considération he did not act like a sensible or sane 
man, but quite the contrary. 
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It is obvious from the évidence that the plaintiff, at the 
very time he made this trade, ought to hâve been in his bed 
receiving proper médical treatment for his injuries; and he 
probably wonld bave been there if the purpose of visiting 
Little Eock to dispose of his property had not been the one 
thought fixed in his mind and in course of exécution at the 
moment of the injury. In his deiirious condition, after the 
injury, he fancied that purpose must be carried out ; and his 
trip to Little Eock, while laboring under concussion of the 
brain, and suffering excruciating pain from the injury to his 
ankle, was itself an insane act, or at least an act that no 
man in the full possession of his sensés would hâve attempted. 

A party is not bound by a contract entered into where his 
mental condition is suoh as to preclude any fair or reasonable 
exercise of the reasoning faculties. While the plaintiff's 
injuries did not produce a total éclipse of his mental faculties, 
they did so vreaken and dérange them that he was not capable 
of comprehending the subject of the contract, and its nature 
and probable conséquences, and he is not, therefore, bound 
by it. It is a fortunate circumstance that the carriage re- 
ceived by plaintiff from the défendants has been securely 
housed during this litigation, and that it remains in the same 
condition as when plaintiff received it, so that défendants can 
be placed in statu quo, The défendants having parted with 
the property received from the plaintiff must account for the 
fair cash value of the same at the time the trade was made, 
which is found to be $750, and 6 per cent, interest on the 
same to date of decree. 

The cross-bill of défendants, seeking to foreclose the mort- 
gage on the carriage, given to secure the $160 "boot money." 
must be dismissed, and the défendants required to surre nlor 
the notes and mortgages for cancellation, and to pay ail costs. 
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In THE MaTTBB OV THB EbIB EotliINO MiLL COMPAÎJT. 

(Bislriet Court, W. D. Pennsylvauia. February 5, 1880.) 

BAiTKUnPTCT — Orders for Goodb in Pavok of Laboreus — Preferred 
CiiAiMS — Kev. St. } 5101. — Orders for goods, drawn by a manufacturing 
Company in favor of their employés, are not preferred claims in the 
hands of the drawee, against the estate of the bankrupt company, 
within the meaning of section 5101 of the Revised Statutes, or the act of 
assemb]y of the state of Pennsylvania (April 9, 1872; Pur. Dig. 1464;) 
relating to wages and money due for labor. 

In Bankruptcy. 

Swr pétitions of H. V. Clans and of Julius Heffner for orders 
on the assignée to pay certain alleged labor claims as preferred 
claims. 

AoHEsoN, J. Section 5101 of the Eevised Statutes gives a 
priority to "wages due to any operative, * * * to an 
amount not exceeding $50, for labor performed within six 
months next preceding the first publication of the notice of 
proceedings in bankruptcy." 

The Pennsylvania act of assembly of April 9, 1872, (Pur. 
Dig. § 1464,) provides that "ail moneys that may be due, or 
hereafter become due, for labor and services rendered by any 
miner, mechanic, laborer or clerk, for any period not exceeding 
six months immediately preceding the sale and transfer of any 
manufactory," etc., shaU be a lien thereon and preferred in 
the distribution of the proceeds of the sale thereof ; no such 
preferred claim of any miner, mechanic, laborer or clerk to 
exeeed $200. 

The petitioners, H. V. Claus and Julius Heffner, respect- 
ively claim the benefit of the above cited statutory provisions. 
The assignée refuses to recogniae the validity of thèse claims, 
and the court is asked to make an order directing the pay- 
ment of said claims as preferred debts. 

The facts, as they appear from the pétitions and the state- 
ments of the petitioners' counsel, are as follows : Prier to its 
bankruptcy the "Erie Eolling Mill Company" issued to its 
operatives, on account of their wages, orders in writing, of 
which the following is a spécimen, viz. : 
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"No. 573. "Erik. Pa., October 12, 1875, 

"Pay to Mr. J. Heffner, or bearer, five dollars in goods, and 
cbarge to 

"$5. Eeie Eolling Mill Co." 

The petitioners eacb hold a number of such orders, and 
they are the basis of their claims to préférence. The peti- 
tioners were merchants at Erie, and upon the présentation 
to them of the said orders, by the operatives to whom 
they were issued, paid the latter the amount of the orders in 
goods. Under this state of faets is the elaim to préférence 
which the petitioners set up well founded. It ia not pre- 
tended that they themselves are operatives or laborers. Can 
they be regarded as assignées of the operatives, or entitled to 
stand in the shoes of the latter by substitution ? It is certain 
that the petitioners bave no formai assignment of thèse 
claims, and there is nothing to show that the operatives 
intended to assign them. Such intention, it seems to me, is 
not to to be presumed. To keep such liens alive, in favor of 
parties paying the orders, might be highly prejudieial to the 
laborers ; for thèse orders, in the hands of the merchant pay- 
ing them, if still alive, might come in compétition with the 
claims of the laborers themselves for préférences under the 
law. 

In my judgment the true view of the case is this, that 
when the petitioners paid the orders in question by furnishing 
goods to the operatives, the labor claims were extinguished, 
and the Erie PioUing Mill Company became debtors to the 
petitioners, respectively, for the amount of goods furnished to 
the operatives pursuant to said orders. 

And now, to-wit, February 5, 1880, the rules to show cause 
why the petitioners' claims should not be paid as preferred 
claims are discharged, and said pétitions are dismissed. 
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Maegabet Euckman, by her next friend, etc., v. Edckmak 

and others. 

{Circuit Court, D. Neio Jersey. April 6, 1880.) 

Kbmovai. op Cause — Act of Maech 3, 1875 — Unnbcessabt Patîtt.— In 
a suit in equity to détermine the ownersliip of a bond and mortgage, the 
mortgagor is not, under tlie circumstances of the case in controversy, 
a necessary party défendant, and, tlierefore, the suit may be removed, 
under the act of March 3, 1875, where ail the other défendants join in 
the pétition for removal. 

Samb — Geound of Removal — PETirroN. — A cause may be removed un- 
der the act of March 3, 1875, where the whole record discloses a case 
over which the court has jurisdiction, although the ground of removal 
be erroneously alleged in the pétition. 

Motion to Eemand. 

Robert Allen, Jr., for petitioner. 

Jacob Weart, for complainant. 

Nixon, J. The suit is brought by Margaret Euckman, wife 
of one Blisha Euckman, a citizen of the state of New York, 
by her next friend, Samuel M. Hopping, a citizen of the state 
of New Jersey, against Elisha Euckman, a citizen of the state 
of New York, and John F. Boylan and James H. Marley, cit- 
izens of the state of New Jersey. 

The case différa from the suit by the same complainant 
against the Palisade Land Company and others,* which J 
hâve just considered, from the fact that one of the défendants, 
(Boylan,) who pétitions for the removal, is a citizen of a dif- 
férent state from that of the complainant, and seems to be 
"actually iuterested" in a controversy which is wholly between 
him and her, and which can be "fuUy determined as between 
them." 

The bill sets up, in substance, that the complainant is the 
wife of the défendant Euckman, now living in a state of sép- 
aration from him ; that be was a man of large wealth, and 
began in the year 1877 to make settlements of bis estais upon 
her by placing loans in her name, and having bonds and 
mortgages made to her, and having other bonds and mort- 
gages assigned to her to hold rs her coparate estate; that in 

•Ante, 367. 
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the month of September, 1878, he loaned to the défendant 
James H. Marley $5,000, with the promise to complainant 
that the bond and mortgage to be given by Marley as secur- 
ity for the loan should be made directly to her as part of said 
settlement; that the bond and mortgage were in fact exe- 
cuted by Marley and wife to John F. Boylan, who shortly 
afterwards, in pursuance of an understanding and agreement 
■with her husband, signed, sealed and acknowledged an assign- 
ment of the same to the complainant, whereby the title to 
the mortgage beeame vested in her; that afterwards, on de- 
mand, he refused to surrender the papers to her, claiming 
ownership in himself, by purchase for valuable considération 
from Elisha Buckman, which she charges is a mère contriv- 
ance between the défendant Boylan and her husband to 
deprive her of the benefit of the gift. 

The prayers of the Mil are, (1) that the défendant Elisha 
Buckman may be decreed to pass over to the complainan<t 
the bond and mortgage, if the same are in his possession or 
under his control; (2) that the défendant John P. Boylan 
may be decreed to deliver up to complainant the bond, mort- 
gage and assignment thereof, if the same continue in his 
possesion or under his control; (3) that if the assignment 
heretofore made by the said Boylan to the complainant bas 
been destroyed, he may be decreed to exécute and surrender 
to her a second assignment, so as to fully vest the légal title 
in her; (4) that as between the complainant and défendants 
Elisha Euckman and John P. Boylan, and every person who 
has obtained a secret interest in the bond and mortgage, a 
decree may be made vesting the title, and the debt secured 
by the same, in the complainant; and (5) that it may be 
decreed in what sum the said Marley waa indebted to the 
complainant upon said bond and mortgage, and thac he may 
be protected by a decree from ail loss in the payaient of the 
mortgage debt to the complainant. 

The answer of Boylan admits the due exécution of the bond 
and mortgage to him by Marley and wife, and states that he 
had no interest in the transaction at that time, as Euckman 
furniehed the money for the loan; that he understood, eithei 
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from bis father or Euckman, that the objeot in taking the 
mortgage in his name was to avoid any liability to attach- 
ment of the debt by one Burgholtz, a judgment creditor of 
Euckman ; tbat at the request of Euckman he executed and 
delivered to him, about the same time, an assignment of 
the bond and mortgage to the complainant; that Euck- 
man held them until February or March, 1879, when he pro- 
posed to return to him the assignment of said bond and 
mortgage, cancelled and destroyed, and to redeliver to him 
the bond and mortgage, in considération that he (Boylan) 
should give to him his promissory notes for the said sum of 
$5,000, bearing even date -with the bond and mortgage, and 
payable in one year; that, regarding the bond and mort- 
gage as a good investment, he accopted the offer, delivered 
his notes in good faith, and took the papers in his possession 
as his own property, and that he still holda the same. 

It thus appears that the subject-matter of the suit is the 
ownership of the bond and mortgage, which is claimed by 
the complainant on the one hand, and by Boylan on the other. 
They are citizens of différent states. The pleadings reveal a 
coutroversy in the suit "wholly between them," and whioh 
can be "fuUy determined as between them," and in which 
the petitioner Boylan "has an actual interest." 

Thèse facts bring it within the second clause of the second 
section of the act of 1875, unless it ceases to be a suit between 
citizens of différent states, because there happens to be other 
défendants in the cause, one of whom is a citizen of the same 
state with the complainant. 

This question may still be regarded as an open one, although 
the tendency of judicial opinion is in favor of the jurisdiction 
of the courts of the United States in such a case. The 
congress, in its last législation on the subject, adopted, sub- 
stantially, the language of the eleventh section of the third 
article of the constitution, and thus seemed to design to 
confer upon the circuit court ail the jurisdiction which the 
constitution warranted. I had occasion to examine the 
question with some care, in a récent case, and I came to the 
conclusion that Tehen the real controversy in a suit was 
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between citizens of différent states, thèse parties were entitled 
to hâve the cause adjudicated by the courts of the United 
States, although there might be other persons in the suit who 
were citizens of the same state with a person or persons on 
the opposite side. Bank of Dover v. Dodge, Mevjs et al. 25 
Int. Eev. Eec. 304. 

To the same effect was the opinion of Judge Drummond, in 
Osgood y. The Railroad Company, 6 Biss. 389, in which he 
says : "If the whole suit is removed because of the principal 
controversy between citizens of différent states, aiid in order 
fully to détermine that, as between them, other controversies' 
between citizens of the same state arise in the suit, there is 
no objection to the fédéral court taking jurisdiction of the 
latter. It is a matter of common practice to do this in the 
settlement of légal and équitable rights. Having control and 
jurisdiction of the principal, the incidents go with it. " And 
see Taylor v. Rockefeller, 18 Am. Law Eeg. (N. S.) 309. 

There is another view of the case, which, perhaps, will sus- 
tain the removal. 

The petitioners are Euckman and Boylan. The only other 
défendant is the mortgagor, Marley, and he can hardly be 
regarded as a necessary party to the suit. He certainly bas 
no interest in the controversy between the other parties. The 
object in bringing him in was to obfcain an order restraining 
him from paying the mortgage debt to any one until the 
question of ownership was determined. Such injunction was 
obtained upon filing the bill. He bas not answered, and in 
regard to him the only decree asked for is that he may be 
protected by the court, in the event of his paying the bond 
and mortgage to the complainant. It is of no importance to 
him whether the final decree shall déclare the complainant 
or Mr. Boylan to be the owner. He bas the money to pay 
only once, and he will be entitled to the surrcnder and can- 
cellation of the mortgage when that payment is made. 

It is a well settled principle that the jurisdiction of the 
court of the United States cannot be defeated in cases of 
this sort by joining unnecessary parties. Wormly v. Wormlyy 
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8 Wheat. 421. In Wood v. Davis, 18 How. 469, the suprême 
court saya "that formai parties, or nominal parties, or parties 
without interest, united with the real parties to the Utigation, 
cannot oust the fédéral courts of jurisdiction if the citizen- 
ship or character of the real parties be such as to confer it 
within the eleventh section of the judiciary act." 

If then, as hère, aU the défendants who are actual parties 
to the controversy in the suit join in the pétition, may not the 
removal take place under the first clause of the section, in 
which the conditions of removal are that the suit shall em- 
brace a controversy between citziens of différent states, and 
one or other of the parties shall pétition for the removal ? 

The suggestion was made on the argument that as the péti- 
tion for removal alleged as authority for the same one of the 
grounds stated in the first clause of the second section of the 
act, if the court found, upon inquiry, that the cause did not 
fall within thèse provisions, it should be remanded, without 
looking further and ascertaining whether the record disclosed 
any other ground on which the removal could be based. 

I do not 80 understand the law. The question in this court 
is not whether the counsel for the petitioners comprehends 
and assigns the true reasons for the removal, but whether 
the whole record reveals a case over which the court has 
jurisdiction. No matter how irregularly the pétition brings 
up the suit, wben it is hère the only question is whether it 
involves a controversy properly within the jurisdiction of the 
court. If it does, it will not be remanded because a mistake 
was made by the counsel of the petitioners in assigning 
grounds for the removal which prove to be untenable. Such 
is a fair construction of the provisions of the fifth section of 
the act, and such, I understand, was held to be the law by 
Judge Drummond, in Osgood v. The Ry. Co. 6 Biss. 386. 

The motion to remand is denied. 
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AnSHUTZ V. HOEEB. 
(Circuit Court, W. D. Pennsylvania. February 17, 1880.) 

Bakkrupt Act — "Insolvenct" Dbfined. — "Insolvency, within the 
meaning of the bankrupt ar.t, means inability to pay debts in the ordiDary 
course of business, and unless the dcbtor is able to pay such debts as they 
mature, with money, he is insolvent in the contemplation of said act, not- 
withstanding he may havo lands and gooda suiflcient in time to meet ail 
his liabilities." 

Same — Feaudulent Judgment — Execution — Actiou bt Assignée for 
Proceeds of 8alb. — An assignée in bankruptcy may maintain an 
action against a judgment créditer of the bankrupt, for the proceeds oi' 
value of propertj' aold under a judgment of the state court, where such 
judgment was obtained in fraud of the bankrupt act, although the 
property was subjeot, at the time of the sale, to the lien of a valid exé- 
cution, subséquent to that of the défendant. 

AoTiOH BT Assignée— Amount op Defendant's Liabilitt, — In such 
action the défendant is only liable for the amount of tlie fund received 
by him, where part of the proceeds of the exécution sale went to satisfy 
the claim of another creditor. 

Opinion &ur motion for a new trial, and on questions of 
law reserved. 

P. C. LazeofT and D. T. Watson, for plaintiff. 

R. B. Pctty and J. F. Slagle, for défendant. 

AcHESON, J. This is an action on the case brought by 
Théodore F. Anehutz, assignée of Nicholas Wurzel, 8r., a 
bankrupt, against Philip Hoerr, to recover the value of cer- 
tain Personal property of the bankrupt, seized and sold by 
the sheriff of AUegheny county, by virtue of an exécution 
from the court of common pleas No. 1, of said county, upon a 
confessed judgment in favor of Hoerr, alleged to be void 
under the bankrupt law, as giving an unlawful préférence. 

The case was tried before the late Judge Ketcham, and a 
verdict rendered for the plaintiff for the sum of $1,676, sub- 
ject to the opinion of the court upon questions of law 
reserved. The défendant having moved for a new ti-ial, that 
motion and the reserved questions were argued before me. 

The ground mainly relied on in support of the motion for 
a new trial is the supposed error of the court in af&rming the 
plaintiff'fl second point, which was in theae worda: "That 
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insolvency, within the meaning of the bankrupt act, mëana 
inability to pay debts in the ordinary course of business ; and, 
unlesB the debtor is able to pay such debts as they mature, 
ivith money, he is insolvent in the contemplation of said act, 
notwithstanding he may hâve lands and goods sulScient, in 
time, to meet ail his liabilities." 

Nicholas Wurzel, Sr., was a merchant, and, therefore, as 
applicable to him, the foregoing point contains an accurate 
statement of the law. Hardy y. Clark, 3 B. E. 387; Wehhx. 
Sachs, 15 B. R. 168 ; Foot v. Martin, 13 Wall. 47. In the last 
cited case the judge below char-;ed the jury that, "if the 
bankrupts could not pay their debts in the oridinary course 
of business, that is, in money, as they fell due, they were 
insolvent." This instruction was approved by the suprême 
court as applied to traders and merchants. 

It seems to me the reasons assigned for a new trial are 
insuf&cient, and the motion is overruled. 

In order properly to understand the questions of law 
reserved, it is necessary to state the following f acts : 

Philip Hoerr's judgment against Wurzell was for the sum 
of $790.96. It was . entered and exécution issued thereon 
December 22, 1875. On the same day, but at a later hour, 
August Klein entered judgment and issued exécution against 
Wurzell for $1,500. The day foUowing, Lindsay, Sterrett & 
Co. entered judgment and issued exécution against Wurzell 
for $2,200. Under and by virtue of thèse three exécutions the 
sheriff seized and sold the personal property, consisting 
mainly of his stock of merchandise of the défendant Wurzell. 
The amount realized by the sheriff's sale was $1,301.98, 
which the sheriff appropriated and paid as follows, to wit : 

To costs, .... $223 90 

" Philip Hoerr, - - - - 803 46 

* August Klein, • - 274 62 



$1,301 98 
The assignée of the bankrupt claîms that the Klein judg- 
ment and exécution were in fraud of the bankrupt act, and 
v.l,no.8— 88 
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he brought a suit, now pending in this court against Klein, 
to set aside the alleged unlawful préférence acquired by him. 
But it is conceded on ail hands that the judgment and exécu- 
tion of Lindsay, Sterrett & Co. were valid and unimpeachable. 

At the trial of this case the défendant, Hoerr, prayed for 
the foUowing instructions, viz. : 

"4. That the levy and sale by the sheriff having been made 
before commencement of proceedings in bankruptcy upon 
other exécutions, issued upon judgments which wereunques- 
tionably good and valid under the bankrupt law, the said sale 
cannot be impeached; and the only claim the assignée could 
make would be to the fund realized from the sale, and the 
défendant would only be liable for the amount of the fund 
received by him. 

"5. That the évidence showingthat the exécution of Lind- 
say, Sterrett & Co. would hâve been entitled to the fund pro- 
duced by the sheriff's sale, if exécution of défendant was 
set aside, the assignée could hâve no interest in said fund, 
and cannot recover. 

"6. That the sale of the sheriff having been regular, and 
having taken place before proceedings in bankruptcy were 
commenced, the assignes should bave made his claim to the 
state court, which had jurisdiction of the fund, and the money 
having been distributed according to law in said court, its 
judgment cannot now be impeached. 

"7. That the déclaration in this case claima the value of 
the goods as damages, and the said goods having been sold 
by dus prooess of law, under a judgment good under the pro- 
visions of the bankrupt law, there can be no recovery." 

The questions raised by thèse four points are the question» 
of law reserved. The verdict of the jury establishes that 
Philip Hoerr's judgment and exécution were fraudulent, as an 
unlawful préférence under the bankrupt law. Now, it is well 
settled that a security or priority in fraud of the bankrupt 
act, gained by a suit in a state court, bas no better claim to 
protection than a payment by the debtor himself, and if the 
property of a bankrupt has been seized and sold under pro- 
cess from a state court, issued on a judgment which is void 
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as a préférence, the assignée may maintain an action against 
the créditer to recover the proceeds of sale in his hands, or 
the value of the property. Showan v. Wherritt, 7 How. 627; 
Clarion Bank v. Jones, 21 Wall. 325. The^e cases, it seems 
to me, authoratively détermine that the assignée of Nicholas 
Wurzell, Sr., was not concluded by the distribution made in 
the state court. 

But it is strenuously argued that as the exécution of Lind- 
say, Sterrett & Co. was confessedly good, and would hâve 
taken the f und produced by the sherifï's sale had Hoerr's exé- 
cution been set aside or exoluded, the assigaee had no interest 
in the fund. To sustain this position the défendant relies 
upon the cases of Wilcoeks v. Waln, 10 Ser, & Eaw. 380 ; 
Manufacturers' é Méchantes' Bank v. Bank of Pa. 7 Watts 
& Ser. 335; Schultz's Appeal, 1 Barr. 251; and Tomh's Ap- 
peal, 9 Barr. 61. The principle of thèse cases is that the 
last of three or more liens, in the order of their succession, 
being superior to the first but inferior to the second, gains no 
practical advantage from its priority, because it could not be 
preférred to the first without also beiug preferred to the sec- 
ond, to which it is subséquent. And the argument hère is 
that the assignée could not hâve taken the fund from Lind- 
say, Sterrett & Co., because their exécution was valid ; and as- 
he was not entitled to it as against them, he could not pre- 
vent the application of the fund to Hoerr's exécution, -which 
was prier to that of Lindsay, Sterrett & Co. In other words,. 
it is claimed that the fund raised by the sheriff 's sale belonged 
to one or the other of thèse exécution creditors, to the exclu- 
sion of the assignée. 

But, as applicable to the case before us, vire cannot accept 
as Sound the defendant's reasoning, or adopt the conclusion 
to which it leads. It is not now necessary.to consider what 
would hâve been the proper disposition of the fund realized 
by the sherifif's sale had the assignée been a claimant in the 
court of common pleas. He was not bound to go into that 
court, and, as we hâve seen, is not concluded by the distribu- 
tion there made. The case in hand is not a contest for prior- 
ity between lien creditors. The assignée recovers the money 
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in the défendant 's hands by the assertion of a superior title 
conferred upon him by the bankrupt law. The défendant is 
in no better position than if the money had been paid to him 
directly by the bankrupt in fraud of the law. Therefore, as 
against the assignée, he cannot retain the money. Moreover, 
Lindsay, Sterrett & Co., it will be perceived, having taken 
nothing by their exécution, are thrown upon the gênerai assets 
of the bankrupt, and justice to the gênerai creditors requires 
that the fund in the defendant's hands — the fruit of an unlaw- 
f ul exécution — shall corne to the assignée for distribution pro 
rata among the creditors. 

Upon the questions of law raised by the defendant's lifth, 
sixth and seventh points the opinion of the court is with the 
plaintif. 

The verdict of the jury was for the value of the goods sold 
by the sheriiï. But clearly the defendant's liability does not 
extend so far. His writ did not authorize the sheriflf to sell 
more of the bankrupt's goods than was necessary to satisfy 
that exécution. In fact the sherifF sold by virtue of three 
writs oîji.fa., andone of thèse was unimpeachable. Part of 
the prooeeds of sale went to the second exécution creditor, 
against whom the assignée is prosecuting a suit to recover 
the money so paid to him. The extent of the defendant's 
liability is indicated in his fourth point. The sheriff applied 
to thecosts of his writ $128.45, and to his judgment $803.46, 
or in ail $931.91. The plaintifï, therefore, is only entitled to 
recover in this action the last mentioned sum, with interest 
from the time of payment to the défendant, March 6, 1876. 
Upon that basis the true verdict, on May 30, 1879, would 
hâve been for the sum of $1,112.62. 

And now, to-wit, February 17, 1880, it is ordered that 
judgment be entered upon the questions of law, reserved in 
favor of the plaiiitilï, ;or the sum of $1,112.63, with interest 
from May 30, 1879, ion ohsiante verdicto. 
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HoH and others v. Cottrbll and another. 
'Circuit Court, D. Gonneelieut. March 30, 1880.) 

Patent — Patentée Sole Invbntou — Burden op Proof. — In a suit for 
an aileged inf ririgcment of letters patent, the burden of proof is on the 
défendant to show that the patentée wasnot the sole inventor, although 
prior thcreto forciga letters had been issued to suoh patentée and 
another for the same invention. 

OoMMissioNBR'a Décision— Formai, Dhfects not IlEViEWABt,E Col- 
LATERALLY. — In sucli suit tlie commissioner's décision is final that the 
drawings and the model required by the statute had been presented, 
that the attorney of the applicant was duly constituted by the applicant, 
and had authority to amend or al ter the spécification, and that the spéc- 
ification had been sufficiently sworn to by the inventor. 

CoMBnfATiON — Valid Claim. — A claim is not invalid upon the ground 
that the several elementary parts of a combination bave no conjoint 
action, and no active connection to produce a joint resuit, where there 
was invention in Uie combination, and the patentée was the first 
inventor. 

Same — Inventiot». — In determining whether there was invention in any 
particular combination, the important point is to ascertain whether 
novelty and utility existed 

O.MissioN OP Claim in Btatement of jivbntiok. — A patent is not void 
by reason of the omission of a daim in the statement of the invention 
in the body of the spécification, which had been iiitroduced by way of 
amendment into the claim, where the combination recited in the claim 
is Bhown in the drawings and described in the spécification. 

M. B. Phillips and Benjamin F. Thurston, for plaintiffs. 

H. D. Donnelly and William A. Shipman, for défendants. 

Shipman, J. This is a bill in equity, based upon the ai- 
leged infringement of letters patent, which were granted on 
March 16, 1869, to Richard M. Hoe, as the assignée of Au- 
guste Hippolyte Marinoni, for an improvement in lithographie 
printing presses. The patent bas beenassigned to the plain- 
tiffs, 

The first question is whether Marinoni was the sole in- 
ventor of the aileged improvement, or was a joint inventor 
with Francis Noël Chandre. In 1866 Mr. Hoe was in France, 
and purchased from Marinoni ail his right to the invention in 
conséquence of the future grant of letters patent therefor in 
the United States. Marinoni made oath, in his application to 
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this government for the letters patent, that he believed himself 
to be the original and first inventor of the improvements, and 
that they had been patented in France on June 5, 1865, in 
the name of Marinoni and Chandre. 

Chandre, who was a partner of Marinoni at the date of the 
invention, testified that he was a joint and equal inventor of 
the improvement which he deseribes at length. On June 12, 
1865, a Belgian patent was issued to Marinoni and Chandre, 
and an English patent was issued to one Clark, upon their 
communication. By the French statute every new discovery 
or invention, in ail departments of industry, confers upon its 
author, under the conditions and for the time mentioned in the 
Btatute, the exclusive right of working for his own profit the 
said invention: "Every person who shall wish to obtain a 
patent of invention must deposit, under a sealed cover, * * 
****(!) his pétition to the minister of agriculture 
and commerce ; (2) a spécification of the discovery, invention 
or application forming the subject of the pétition; (3) the 
drawings," etc. The patents demanded in due form are 
delivered without previous examination. Applications are 
not required to be verified by oath, and are not preserveS by 
the government. 

The plaintiffs introduoed Marinoni's déposition, in which he 
asserted that he was the sole inventor. It is necessary for 
the défendants to overcome the prima fade case, and to es- 
tablish affirmatively that the applicant was not the sole 
inventor. The testimony of Chandre is not sufficient. I can- 
not perceive from the dépositions that one story is appar- 
ently more entitled to confidence than the other. Marinoni's 
statement is exceedingly brief, and is a bare assertion that he 
was the inventor. Chandre is equally positive of his joint 
participation in the invention, and he deseribes its character, 
but is equally silent as to the manner in which they vorked, 
and as to the method by which they jointly accomplished the 
resuit. If the défendants could hâve showu an admission by 
Marinoni, in either foreign application, that he was not the 
sole inventor, it would hâve turned the scale, but it is not cer« 
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tain what the application was, or that he personally made an 
application. 

Tbe Frencb System of issuing patents is net so exact as that 
which prevails hère. While the existence of the foreign pat- 
ents, confessedly with the knowledge of Marinoni, throws doubt 
upon his title, and whUe I am not satisfied as to the author- 
ship, it is impossible to say that the défendants bave estab- 
lished, by a prépondérance of proof, tbe fact that Marinoni 
was not tbe sole inventor. 

It is next insisted that the patent is invalid by reason 
of sundry irregularities and omissions during and prjor to the 
transit of the application through the patent office. Thèse 
alleged irregularities are as follows: Marinoni appointed 
Messrs. "Munn, Wales and Beacb" to act as his attorneys in 
presenting the application, and in making "ail such altéra- 
tions and amendments as may be required, and also to sign his 
name to the drawings." This autbority was never revoked 
by Marinoni or by Hoe. Hoe & Co., who had no record inter- 
est in the invention, revoked the power to Munn & Co., and ap- 
pointed C. A. Durgin to represent them in the promises. The 
spécification which Marinoni had made and filed was not 
intelligible. Durgin amended the spécification by writing 
substantially a new one, which was not sworn to by the 
inventor. It is claimed that there were no original drawings 
or model accompanying the description, as required by the 
statute, because the description was unintelligible and was 
not a description. 

AU thèse alleged irregularities and omissions relate to the 
formai acts to be done by the inventor, or by his duly consti- 
tuted attomey, preparatory to and connected with the issuing 
of the patent. The commissioner's décision upon the fact 
that the acts were done, and upon the fact of the compliance 
of the applicant with the requirements of tbe statute in re- 
gard to his application, is not to be reviewed collaterally. 
For the purposes of thia case the commiBsioner's décision 
is final, that the drawings and the model required by the 
«tatute had been presented; that Durgin was the duly consti- 
tuted attomey of the applicant or his assignée, a,nd had 
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anthority to amend or alter the spécification; and tliat tho 
spécification had been sufficiently sworn to by the inventor. 
If the patent is invalid by reason of any or ail of thèse defects 
its invalidity is to be determined in a proceeding to set aside 
the patent by scire facias, or by bill, or information. Sey- 
mour V. Oshorne, 11 Wall. 7, 96 ; Jackson v. Lawton, 10 
John. 23. 

The défendants insist in the third place that, in viow of 
the state of the art, there was an entire lack of inveutiou in 
the combination which is the subject-matter of the third and 
only claim which is said to hâve been infringed, or that the 
combination was old. The improved press was for litho- 
graphie printing. The invention recited in the third claim 
was for the combination of a sheet Hier with an impression 
cylinder without tapes, and a receiving cylinder provided with 
grippera and tapes, substaniially as described and specified. 
The object of the invention was to hâve the whole width or 
surface of a sheet of paper printed with heavy color on the 
impression cylinder, and to be deli\-ered automatically, with- 
out smuttiug, face side uppermost on the fly board or table. 
The whole width of the paper is enabled to be printed, because 
the impression cylinder is without tapes underlying the sheet. 
The sheet is taken by the grippers of the receiving cylinder 
and is delivered upon tapes running from the receiving cylin- 
der over pulleys near the roots of the fly Angers. Thèse tapes 
are above the fly Angers, and thus prevent the sheet from 
being smutted in conséquence of sliding down the smooth fly 
frame. When the sheet is in proper position it is automat- 
ically turned by the fly frame, face side uppermost, upon the 
table. 

If there was invention in this combination, and the patentée 
was the first inventor, the claim is not invalid upon the 
ground that the sheet flyer and impression cylinder hâve no 
conjoint action, and no active connection to produce a joint 
resuit. The combination is of the class mentioued in For- 
bush V. Cook, 2 Fisher, 668, in which case Judge Curtis says : 
"To make a valid claim for a combination it is not necessary 
fhat the several elementary parts of the combination should 
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act simultaneouBly. If «those elementary parts are so ar- 
rangea that the successive action of each contributes to pro- 
duce some one practical resuit, which resuit, when attained, 
is the product of the simultaneous or successive action of ail 
the elementary parts, viewed as an entire whole, a valid 
claim for thus combining thèse elementary parts can be 
made." The resuit which was attained was the automatic 
delivery of a sheet, automatically printed upon its broadside 
v?ith heavy color, without smutting, face side uppermost. 
This resuit was the product of the successive action of ail the 
elementary parts. 

It is not denied that ail the éléments were old. Delivery 
mechanism, consisting of tapes combined with flyers, had been 
used in presses having printing cylinders with tapes, im- 
pression cylinders without tapes, and receiving cylinders with 
tapes had been combined with sheet flyers without tapes, but 
the combination of ail the éléments in one existing machine, 
was new. It is substantially admitted that this combination 
had not been actually made or deaoribed in any machine, 
although it is claimed that the combination was so far sug- 
gested in antécédent patents that the flyer could hâve been 
added by any skilled press builder as a matter of course. 

Prior to the date of the invention sheet flyers were a common 
adjunct of a press. They were made so as to be detached 
from presses, and to be put on or taken off at pleasure. Tape 
and sheet flyer deliveries had been combined, and, therefore, 
when Dutartre, in his French patent of January 11, 1853, 
showed an impression cylinder without tapes, a receiving 
cylinder with grippers and tapes, and a tape delivery, it is 
said that any skilled builder could hâve mechanically added a 
sheet flyer to the tapes. 

It is further said that when the Reynolds American pat- 
ent of Pebruary 27, 1863, containod the same combination, 
and, after showing how the paper was delivered to the tapes, 
added, it is "piled by hand or by an ordinary fly," it was the 
part of ordinary mechanical labor to add the fly to the tapes. 
It is to be observed that Eeynolds did not suggest the com- 
bination of fly and tapes, The same point is put by the 
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défendants more forcibly in this-iray; The plaintiffs, at 
thè date of the invention, were making in their factory the 
Hoé high stop presa, which had an impression cylinder with- 
out tapes, a receiving cylinder -with tapes, and a sheet flyer 
without tapes. They also knew of the Taylor press, and 
were making at the same time divers presses like the Taylor, 
having impression cylinders with tapes, and a combined tape 
and sheet flyer delivery. What was easier than for Mr. Hoe 
to discard his ingenious sheet flyer, and substitute the well- 
known Taylor method of delivery? Looking at the question 
from the présent stand-point of iime, it is very difficult to 
point ont satisfactorily to one's self the changes which re- 
quired invention. If he looked merely at the simplicity of 
the combination, and at the ease with which it now seems 
that anybody could hâve accomplished the resuit, the con- 
clusion would be irrésistible that there was no combination. 

The facts which are also to be taken into account in the 
détermination of this question are thèse : At the date of the 
invention about 1,800 patents upon printing presses had 
been granted in England, France, and the United States. 
This combination did not exist in any patented or non-pat- 
ented device, so far as is now known. Lithographie printing 
was at the time well understood. Mr. Hoe, who had long 
been a printing press manufacturer and inventer, and was 
thoroughly conversant both by study and practice with the 
subject of improvements in printing, and was making both 
the Hoe high stop press and presses which had tape and fly 
deliveries, when he saw the Marinoni press . recognized it 
as an invention embodying an advance in the art, and hast- 
ened to purchase the exclusive right to use the improvement 
in this country. The combination is useful. It has been a 
successful and popular press, and has been extensively sold. 
The plaintiffs hâve substituted it for the Hoe high stop press. 
The exhaustive and expensive manner in which this suit has 
been carried on and contested shows that the combination is 
of value. 

In the détermination of the question whether there was 
invention in any particular combination, the important point 
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is to ascertain whetiier novelty and utility existed. It is true 
that thèse requisites may resuit from mère meehanical skill, 
and a new and useful ebmbination may be formed by the 
mère meehanical addition of an old member to an old set of 
members. But whan a device bas a new mode of opération, 
which accomplishes bénéficiai résulta, "courts look with favor 
upon it," and are not exacting as to the degree of inventive 
skill -wbich was required to produce the new resuit. There 
must be some, but a little will sufSce. Furbresh v. Cook, 2 
Fisher, 668; Middletown Tool Company v. Jvdd, 3 Fisher, 
lii; Stimpson v. Woodman, 10 Wall. 117. 

The facts that in the multiplicity of printing press mechan- 
ism this combination had not been bit upon, and that when 
it was introduced its utility was universally recognized, and 
that it is plain that in order to make the combination some 
changes were neeessary in any machine or drawing which 
has been shown, satisfy me that to produce this resuit required 
changes which the mère skill of the skilled mechanic would 
not suggest, and that the work was practically more difficult 
than now seems to the theorist to bave been neeessary. 

The défendants next insist that the patent is void because 
the patentée, in the body of his spécification, states that his 
invention consisted in the combination with the receiving cyl- 
inder, provided with grippers and cords or tapes, of the sheet 
flyers; whereas, a new élément is introduced into the claim, 
viz. : "an impression cylinder without tapes." 

This claim was introduced into the claim by amendment 
after the application bad been rejected, and the correspond- 
ing amendment was not made in the statetnent of the inven- 
tion in the body of the spécification. It is admitted by the 
défendants' expert to be true, "that the combination recited 
in the third claim is ail ehown in the drawings and is de- 
scribed in the specififiation, as to its principles of construction 
and mode of opération, but it is equally true that it is no- 
where described, except in the claim, as one of the parts of 
invention of the patentée." It would not be in accordanoe 
■with the principlea of construction which hâve heretof ore been 
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adopted by the courts of this country to déclare the patent 
void on account of this discrepancy or omission. 

In regard to infringement, différences in the construction of 
the two machines exist, but they are not material with respect 
to the mode of opération of the combination which is the sub- 
ject of the third claim. 

Let there be a decree for an injunctton, and an accounting 
in respect to the third claim. 



KiEBT BuNG MANTJFACTUEiNa Co. V. White and othera. 

{dreuit Court, E. D. Missmm. March 17, 1880.) 

Pateht — Restrainino Okdbr. — ^l'he function of a restraining order îs to 
protect the plaintifE without unneoessanly oppressmg or annoying the 
defenilant, and will, thercfore, be framed according to the circumstances 
of each case. 

Same — Decree of Court— Groithd for Restrainting Orrer. — In th« 
case of an infringement the final decree of a court of compétent juris- 
diction, restraining the validity of a patent, in the absence of collusion, 
furnishes a sufficient basis for an injunction or some form of a restrain- 
ing or accounting order. 

Samk — Proof in Absence of Decree. — "If there has been no décision 
as to the patent by a United States court, on the merits, the party is 
driven to show that his patent went into use undisputed for a sutficient 
time to Tsàseuprimafacie case in hisfavor." 

Treat, J., (orally.) The case of Kirby against several de- 
fendants is before the court on a motion for a proviâional 
injunction. It is a patent case. It may not be known lo 
counsel, who appear hère from another circuit, what the uni- 
form rule is in this circuit as to applications for provisional 
injunctions. An injunction is the strong arm of equity. It 
should never be allowed to operate oppressively upon any 
one, but be used for the purpose of securing the rights of the 
complainant in the case pending the litigation, without unnec- 
essarily injuring the other party. Were it otherwise, the 
injury resulting might be very serions. For instance, in the 
milling cases before us, Mr. Justice Miller allowed the de- 
fendants' mills to continue in opération on giving bonds of 
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$135,000 or $150,000, instead of granting an injunction in 
the first instance, -which might hâve closed ail the mills in 
the north-west. If he had stopped ail of the mills by the issu- 
ance of an injunction simpliciter — it having been finally 
determined that the complainants' patent was invalid — there 
would hâve been a great wrong perpetrated upon the parties 
défendant. Hence, thé rule is this, — and is the true rule in 
equity, as settled in this court by Justice Catron, and ex- 
isting up to the présent hour, and I am authorized by Judge 
McCrary to say that he fully concurs, — that the function of 
a restraining order is to protect the plaintiff without unneces- 
sarily oppressing or annoying the défendant. Whether re- 
straining orders go ont in patent cases, or in other cases, 
they are framed according to the circumstances of each case, 
to-wit: In one case there may be such circumstances as 
require an injunction simjjliciter, but ordinarily a bond and 
order for accounting sufGces, and sometimes simply an order 
for an accounting. Hence, the form of the order varies with 
the circumstances. I make thèse preliminary remarks so 
that parties may understand that an injunction simpliciter is 
not to be had for the asking. I am very well aware that the 
practice under the state laws is différent, if it now is the 
same as years ago. Under the state practice there is but one 
form of a restraining order, to-wit : If an injunction is asked 
for provisionally, it must issue as an injunction simpliciter, 
This is not the rule in equity, and has never been the rule in 
the courts of this circuit. The course in thèse preliminary 
matters is to protect the complainant without unnecessarily 
injuring the défendant. 

There is a patent presented to the court for a bung-cutting 
machine. It is a combination patent, and a very commendable 
patent in itself. The varions déviées work automatieally to 
effect the desired end. This patent has been before the cir- 
cuit court of the United States for the district of Indiana, 
and a decree was ordered by Judge Drummond in favor of 
the complainant; and not being familiar with the facts of 
that case we take it for granted — as the law requires — that it 
was a correct decree, upholding the validity of the patent. 
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By a référence to thé proofs I see that the matter was very 
fully considered, and the "claims" involved in this suit are 
said to be valid and subsisting "claima." For the p'irpoaes 
of a provisional injunction under the patent law two things, 
or either of two thingg, may exist, to-wit : As in this case, 
a court, after full considération of the matter, has rendered 
a final decree upholding the validity of the patent, that is a 
suÊScient basis in itself for an injunction or some form of a 
restraining or accounting order, provided the party défendant 
in the particular case has infringed the patent ; in other 
words, the court, on a motion for a provisional injunction, 
does not go into the mcrits to ascertain the validity of the 
patent. Prima fade the patent is valid; but under the 
uniform rulings of the courts of the United States for more 
than half a century, if there has been no décision as to the 
patent by a United States court, on the merits, the party is 
driven to show that hia patent went into use undisputed for 
a sufficient time to raise a prima facie case in his favor. But 
if the court, after a due considération of the matter, has reached 
the conclusion that the patent is valid, on this provisional 
matter the inquiry is not open. 

The United States circuit court, sitting in Indiana, Judge 
Drummond giving the opinion, decided after a fair contest, 
for from the record it seems to hâve been a bona fide contest, 
that this patent is valid. I make the remark "after a fair 
contest," because sometimes it has been supposed that a mère 
decree enteveà pro foryna on the merits is sufficient in itself 
to require ail other United States circuit courts to grant a pro- 
visional injunction. Not so. We hâve held in this circuit that 
it must hâve been an honest and not a coUusive matter. In 
a case in the United States circuit court of xiiabama a matter 
formerly arose which illustrâtes my remark. 

When one of the most distinguished lawyers of New York 
was before me, he cited a case which was decided in Califor- 
nia, and which, on an examination of the record, I found to 
be a sham case, the decree being obtained by collusion in order 
to allow parties who held the patents to put under restraint 
parties refnsingto submit to their demanda; and, of course. 
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I considered it of no force. Just so in the Alabama case. 
It was another one of collusion. Perhaps there bas been a 
more remarkable illustration arising out of the milling cases, 
concerning what are known as the "new process" patents. 
An alleged collusive case arising as to thèse patents went to 
the suprême court. 

When one of thèse matters is presented to the jadges of 
the circuit court they are bound to see whether it was a 
"consent" or collusive decree, in order to form a basis on 
which the party obtaining it might go through the country 
levying tribute. Such is not this case. This is an honest 
case — has been fuUy considered, and everything connected 
with it appears to be a fair and honest contention. In mak- 
ing thèse remarks I make them in a gênerai way. Hère is a 
case -which has been decided after a fuU and fair contest by 
parties struggling for their respective interests in the matter. 

We corne now to a considération of what the patent is. 
As already stated the matter in controversy hère is as to one 
of a number of devices to effect a particular end. It is a 
little remarkable that in this case there is no disclaimer. 
Ordinarily, after the spécifications set out the condition of the 
art, etc., it disclaims certain things. This patent does not. 
The patentée divides his claims into five parts. H is alleged 
that the fourth claim is infringed. Without a model of the 
drawings those who listen to me coukl hardly understand the 
claims of the patent. We find that the principal object was 
this : that inasmuch as the old cutting board, which con- 
stantly became frayed or chipped when a fish-mouth chisel 
was used, and great difBculty and trouble occurred, Mr. Kirby 
invente d an automatic contrivance by which through (or over) 
the fish-mouth chisel there would be conveyed little square 
blocks, the diameter of which would be the diameter of the 
bung desired, with a slide pushing over the mouth of the 
chisel one block on top of another. But the chisel being fish- 
mouthed of course it would be passed into the upper block 
a short distance ; and that block thus answers the ordinary 
purposes of a cutting board, sliding another on top of that, so 
that it continued successively to utilize each block and give 
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the bung desired without the loas of any material. He had 
a very ingenious arrangement for that, and it operated -with 
the whole machine, automatically. But that involved a 
cône, eccentrics, varions bars, slats, slides, etc., which it would 
take too much time to explain, unless I had the model before 
me. 

The patentées' claim is doscribed by himself as follows : 

"1. The chisel or cutter D, with cylindrical cavity, in com- 
bination with the plunger C, and feediug bar i, constructed 
and arranged, substantially as deseribed, for the purpose of 
cutting bung blanks from separate square blocks of wood. 

"2. The combination of feeding slide-bar i, feed-box C, 
guides 00, and spring o', for feeding successively one of a 
séries or pile of bung-blocks forward in exact line wi-th the 
cutting edge of the ohisel of a bung machine, operating sub- 
stantially as deseribed- 

"8. The cutter D, feeding slide-bar i, and plunger C, so 
arranged relatively to each other as that the cutter or chisel 
shall, when cutting, hâve at least two blocks or blanks in line 
with its cuting edge, and that at each stroke of the machine 
the cutter shall finish cutting one block or blank, and enter 
and partly eut a second blank, instead of cutting a single 
blank at each stroke, substantially as and for the purpose 
hereinbefore deseribed. 

"4. The cutter and feeding device of a bung-cutting ma- 
chine, arranged substantially as hereinbefore deseribed, as 
that each block as it is fed into the machine shall serve as 
a cutting board for the next preceding block. 

"5. The use of the hingci bar m, in the slot of the sliding 
feed bar i, in combination with the vibrating shaft h\ whereby, 
by raising the bar m, the motion of the feed bar i is suddenly 
arrested, without stopping the motion of the other parts of 
the machine." 

The fourth claim is the one which it is alleged the défend- 
ant infringes. Now, if the combination for placing one block 
after another on the fish-mouth cutter, whether underneath 
or sideways, vertical or longitudinal, so as to operate as a 
cutting board through which that fish-month may penetrate. 
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18 an infringement of this patent, the complainant would be 
correct. But it is not bo. It is a particalar way of doing 
a panicular thing. It is a mechanical device wrought out 
by coaibinations, which combinations are not in defendant's 
machine. 

To support this motion the complainant, Mr. Kirby, gives 
a gênerai affidavit, which on examination amounts practically 
to nothing more than his vérification of thé original bill. On 
the other hand, we hâve a description given of what the de- 
fendant's opérations are. They are not produced by plain- 
tilî's combination of mechanical devices. The conseq[uence is 
that the motion must be denied. But it is proper to remark, 
in this connection, that it is désirable that on thèse motions 
for preliminary injunction the court should give no elaborate 
opinions because the merits are not fairly before it; and this 
case illustrâtes it. We hâve the opinion of the complainant 
in the bill that the défendant has infringed his patent, but 
whàt does that amount to ? He ought to give us what the 
défendant is doing. It is not for him to assume the funo- 
tions of the court and swear that his case is as he has averred. 
He should give the facts to the court and let it détermine on 
those facts whether there is an infringement or not. On the 
other hand, we bave from the défendant a description of 
what he is doing, illustrated by drawings. 

In this imperfect state of the case, without passing upon 
the merits, the court décides that there is nothing before it 
at this stage of the case to show an infringement. That is ail 
the court décides this morning. 

The motion for a provisional injunction is denied, 

McCbaby, J., concurred. 



v.l.no.S— S9 
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QuiBOLo ». Abdito and another. 

{Pireuit Court, S. D. N&a York. January 20, 1880.) 

Patent — Wakt of Novbltt — Bvuu Dismissbd Without Kegàbd to 
Answer. — In a suit for an infringement, the bill wlU be dismissed, with- 
oul regard to the answer, where the patent is void on its face for want 
of novelty. 

Infringement of Patent. 

Whbelee, J. This suit is brought for relief against an in- 
fringement of re-is8ued letters patent No. 6,557, dated July 27, 
1875, granted to the orator for an improvement in stéréoscopes, 
oonsisting of a combination of legs, with the standard for the 
stéréoscopes to stand upon. The answer dénies the novelty of 
the invention. It is not very clear upon the évidence whether 
stéréoscopes were made to stand upon legs before they were 
80 made by the orator; but, ■whether they had been or not, 
such stands had long been in use for surveyor's compassés, 
théodolites, caméras, télescopes, and other mathematical and 
optical instruments, as is well and generally known. Stéréo- 
scopes had been placed upon stands for a long time. 

This part of tl^e patented invention does not relate to the 
stéréoscopes themselves at ail, but only to the mode of mount- 
ing them. There could be no invention in putting a stéréo- 
scope upon one kind of well known stands instead of another. 
It was merely putting the old stand to a new use. So, whether 
the invention was known or used or deseribed in the exact 
manner, or by the persons, set up in the answer, or not, the 
patent, in this respect, which is the only one in controversy, 
is void on its face for want of novelty, within common knowl- 
edge, which is sufficient for dismissing the bill without regard 
to the answer. Brown v. Piper, 91 U. S. 537 ■ Terhune v. 
Phillips, 99 U. S. 592. 

Let a decree be entered dismissing the bill of complaint, 
with costs. 
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Malony V. City op Milwaukeb, etc. 

(District Court, 8. B. New York. April 3, 1880.) 

AJ5MIBALTT JiTBisDicTroN — Maiîitimb Tort ON Canal — "Navigable 
Watbr op THE United States." — Analleged maritime tort, committed 
upon an artiflcial water-way or canal opeiied by a state for tlie purposes 
of commerce, is within the admiralty junsdiction of the United States 
courts, where such water-way is in fact used as a hlghway of commerce 
between the atates of tlie Uùion and between foreign countriea. 

Libel to recover damages caused by a collision. 

E. D. McCarthy, for libellant. 

F. A. Wilcox, for claimants. 

Choate, J. This is a libel to recover damages caused by 
a collision between the libellant's canal boat Oliver C. Gib- 
son and the steam canal boat City of Syracuse, while the lat- . 
ter was in tow of the steam canal boat City of Milwaukee, 
which was proceeding under steam and towing the City of 
Syracuse on a hawser of about 100 feet in length. The col- 
lision happened on the evening of November 2, 1877. The 
place of the collision was in the Erie canal, about 100 miles 
east of Buffalo, in the county of Munroe, and state of New 
York. The canal boats City of Milwaukee and City of Syra- 
cuse were attached by the marshal of this district, on the 
process issued in this case, in a place called the New Jersey 
central basin, within the limits of Jersey City. This basin 
communicates with the bay of New York through the Morris 
canal basin, and the place of seizure was about half a mile 
from what is now the open bay, and at a point about 500 feet 
southerly of the original shore line at high-water mark, and 
about 150 feet westerly from the westerly side of Henderson 
street, which is at that place an artiûcial structure built out 
into the bay upon the flats. Thirty years ago this basin in 
which the beats were seized was part of the bay of New York, ' 
and admitted to be below the ordinary high-water line on the 
Jersey shore. 

Two defences are made by way of exception, as well as by 
answer, which it is necessary to dispose of before considering 
the meritsof the case: (1) that the subject-matterof the suil 
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is not within the admiralty jurisdiction of the United Statea, 
the place of collision being upon a canal or artificial water- 
way over -which that jurisdiction does not extend; and (2) 
that the place where the canal boats were seized by the mar- 
shal is without the limits of the southern district of New 
ïork. 

1. The first question is one of very great importance to the 
commercial interest of the country. It haa never been ex- 
pressly decided by the suprême court of the United States, 
but the weight of authority is in favor of the jurisdiction. In 
the case of the The Monitor the district court for the eastern 
district of New York entertained jurisdiction of a case of col- 
lision upon the Delaware & Karitan canal, which, like the 
Erie canal, is an artificial water-way over the land, but com- 
jnunicating between what are admitted to be navigable waters 
of the United States. 

Upon an application to the suprême court for a writ of 
prohibition that court refused the writ. It is understood, 
however, that the eight justices who heard the case were 
equaUy divided in opinion, and no written opinions were 
delivered. The point arose, and was expressly ruled in favor 
of the jurisdiction by Judge Emmons, in the case of The Avon, 
1 Brown's Adm. Eep. 170. It is also understood that the 
jurisdiction is entertained by several of the district courts. 
The point is somewhat discussed in the case of Tlie E. D. 
McChesney, 8 Ben. 150, by Judge Blatchford, but the case 
before him did not call for a détermination of the question. 
Without going at large into a discussion of the reasons for and 
against the jurisdiction, it is enough for the disposition of the 
point in this case to say that, upon a careful perusal of the 
opinions delivered by the suprême court which touch upon 
the question, it seems to me that the test established for 
*determining the jurisdiction in admiralty, in a case of alleged 
maritime tort not on tide-water, is whether the place iu 
which it was committed is upon the "navigable waters of the 
United States," and that an artificial water-way or canal 
opened by a state to publie use, for purposes of commerce, 
and while in fact used as a highway of commerce between 
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the states of the Union, and between foreign countries and 
the United States, is "navigable water of the United States" 
within the meaning of that term as used to define and limit 
the jurisdiction of the admiralty courts. Nor, as it seems to 
me, is there any force in the suggestion that this proposition 
trenches upon the rightful power and jurisdiction of the state 
through whose territory and by whase law, in force for the 
time being, the canal is so opened and used, beeause the 
exercise of this jurisdiction does not in any way in itself 
impair or affect the right of the state (whatever that right 
may be) to withdraw or terminate that dedication of its prop- 
erty to the public uses of commerce. 

At any rate, considering the présent state of authority and 
practioe in the courts inferior to the suprême court, I do not 
feel at liberty to décline the jurisdiction. The question ia 
one of national importance, and must, doubtless, soon receive 
fuU considération and a final détermination in the suprême 
court. The Genessee Chief, 12 How. 443 ; The Hine, 4 Wall. 
555; The Eagle, 8 Wall. 15; The Daniel Bail, 10 Was. 557; 
Ins.Co.y.Dunham, 11 Wall. 1; The Montello, 11 Wall. 411; 
The Lottaivanna, 21 Wall. 558. 

2. In respect to the second objection it is claimed, on the 
part of the libellant, that the convention between the states 
of New York and New Jersey, in the year 1833, which was 
consented to by the United States, with some qualifications, 
(Eevised Statutes, § 641,) bas enlarged the limits of this 
district, so that it now extends to high water mark on the 
New Jersey shore, instead of being limited to the low water 
mark, as it is admitted to bave been prior to 1833. 

This claim, however, was very fully considered and deter- 
mined in the négative by Judge Blatcbford, in the case of 
The L. W. Eaton, in this court, (décision January 26, 1878, 
unreported.) 

The only question, therefore, is whether, at the time of 
their seizure by the marshal, thèse canal boats were above or 
below low water mark. The évidence on that point is some- 
what conflicting, and there is no doubt that in exceptionally 
low tides, and particularly when a strong north-west wind bas 
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kepi the tides down, the water ail runs out of tlais basin and 
leaves the flats bare where thèse boats lay; but the prépondér- 
ance of tlie proof is that ordinary low water mark is within 
less than 150 feet from the westerly side of Henderson street, 
at the part of the basin where the boats lay, and that they 
were below low water mark at the time they were seized. 
This exception must therefore be overruled. 

3. The merits are clearly with the libellant. The libellant's 
boat was coming east ; the two steam canal boats were going 
west. The night was dark and rainy. The wind was blow- 
ing a violent gale; so violent that shortly before this collision 
the two steam canal boats were windbound on the berme 
bank of the canal, towards which side the wind blew. Before 
that they had been proceeding with the City of Syracuse 
ahead, pushed by the City of Milwaukee. The wind was 
so strong that this method of proceeding was abandoned as 
impracticable, and the City of Milwaukee took the City of 
Syracuse on a hawser of about 100 feet in length, and towed 
her in that way till the collision. The collision happened 
about 200 to 300 feet w-est of the "wide water" or "ox-bow," 
near Freeport. Before the two steam canal boats got out of 
the "wide water" they saw the light of the Gibson ahead, 
in the canal. Her light indicated that she was a horse-boat 
and the lights of the other boats indicated that they were 
steamboats. The rules, as understood by both parties, re- 
quired the steamboats to take the berme bank side, and the 
horse-boat the tow-path side of the canal. The distance at 
which the Gibson's light was made appears, by the évi- 
dence of the master and wheelsman of the City of Mil- 
waukee, to hâve been from 300 to 500 feet. 

The allégation of the answer is that when the light was 
made the two steamboats were proceeding in the middie of 
the canal. The proofs show that they were not, properly 
speaking, in the canal, but still in the wide water, approaching 
and very near to the canal. But the proofs and the answer 
both show that, in order to get into their proper place in the 
canal for passing the Gibson safely, it was necessary for the 
steamboats to haul further towards the berme bank, which» 
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as they were going, -waa to port or the lef t hand ; and it i3 
clear that the City of Milwaukee starboarded in order to 
get into that situation. They ail kept on without slacken- 
ing speed. Meanwhile the Gibson, if before she had been 
in the middle of the canal, had hauled over to the tow-path 
side. The Gibson and the City of Milwaukee passed each 
other safely, but very close, the évidence being that they 
riibbed together, at one point at least. The allégation of ,the 
libel is that the two steamboats did not keep their own side, 
but crowded the Gibson against the tow-path side, and, after 
the City of Milwaukee passed, the City of Syracuse, being 
still on the tow-path side and badly steered, ran against the 
bow of the Gibson on the starboard side, breaking her in so 
that she immediately sunk. 

The allégation of the answpr is that as the Gibson passed 
by the stern of the City of Milwaukee she took a sudden 
sheer from the tow-path side towards the berme bank side, 
and thus threw herself in the way of the City of Syracuse, 
which was properly proceeding well over on the berme bank 
side. 

The testimony is that the steersman pf the Gibson was 
alarmed before the bow of the City of Milwaukee came up to 
his bow, by the way she was coming, threatening to run into 
him. His alarm was so great at the situation that he shouted 
out to the people on the boat, who were below at supper, that 
a boat was running into them and they would be sunk. That 
the City of Milwaukee was in his way and had not yet hauled 
safely over to her own side of the canal, appears also clearly 
from the testimony of her master and wheelsman that, from 
the time they saw the light, they kept a starboard wheel till 
her bow lapped the Gibson 40 feet, when it became necessary 
to throw her wheel the other way in order that her stem 
might clear the stern of the Gibson. 

It is clear from this that the City of Milwaukee, towing the 
City of Syracuse after her on a hawser, was crossiug from the 
middle of the canal, or from further towards the tow-path 
side, over towards the berme bank, on an angle. If, as is 
clear, while in this position, the City of Milwaukee was obligea 
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to throw her stern towarda the berme bank to clear the Gib- 
son, then the City of Syracuse, if she waa stretched out straight 
behind the City of Milwaukee, as the master and wheelsman 
of the City of Milwaukee say she was, was further out than 
the stern of the City of Milwaukee towards the tow-path side, 
and in very great danger of coming in collision with her, sincc 
at that time those two boats were only 100 feet apart, and 
approaching at a combined rate of three and a half miles an 
hour. Thèse facts show conclusively that the City of Mil- 
waukee did not turn out soon enough to enable the City of 
Syracuse to clear the Gibson and fix the liability for the col- 
lision on the two steamboats, which were under one command, 
unless the Gibson is shown to bave contributed to the disas- 
ter by encroaching on the other boats, or by sheering out after 
passing the City of Milwaukee, as alleged in the answer. But 
the évidence is, I think, very satisfactory that the Gibson was 
on the tow-path side when she was struck. 

The City of Syracuse is a very sharp beat, and her stern 
struck and broke into the bow of the Gibson about two feet 
from her stern, on the starboard side, breaking two of the 
heavy iron wales, and her planking and timbers, causing her 
to sink within a vôry short time. The blow was nearly head 
on, and I see no force in the argument, upon the proofs in the 
case, that the blow pushed the bow of the Gibson in any 
doser than she was before to the tow-path. It is clear that 
if the City of Syracuse had been going straight along on the 
berme bank side, as is claimed for her, and the Gibson quar- 
tering towards that side as is also claimed, and so far over 
as to be struck where she was, her bow would not be thrown 
by the blow towards the tow-path, nor would she bave sunk, 
as the proof is that she did sink, with her bow aground, close 
by that side. To those on the two steamboats proceeding at 
an angle towards the berme bank, as is above shown, the 
Gibson may bave seemed to be sheering out upon their course, 
although in faot she was going straight, and this explains 
the contradiction in the testimony on that point. 

Great stress bas been laid by the claimants upon the fact 
testified to by some of their witnessos that in pulling out tha 
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bridge from the Gibson, to save the horses which were on 
board, the shore end of the bridge rested in the water on the 
sloping wall below the tow-path. This, it is claimed, shows 
that the Gibson was too far out into the canal. The argu- 
ment has little force, for want of certainty in the éléments of 
the calculation. The length of the bridge, and the distance 
from the wall to water deep enough to fioat the Gibson, are 
only given according to the estimâtes of witnesses, and not 
from actual measurements. The possible variation or error 
in thèse éléments leaves the place still undetermined, and to be 
fixed by other proof. The libellant's witnesses deny the fact 
that the bridge rested in the water, but quite likely they hâve 
forgotten the circumstance ; and it is probable that some of 
the claimants' witnesses hâve exaggerated it when they place 
the end of the bridge two feet under water, and make the 
horses climb or jump a steep wall of stone some six feet 
above the bridge. But, however this may be, the évidence is 
wholly indecisive as proof of the Gibson having sheered out. 
Such a sheer, under the circumstances, would be in the high- 
est degree improbable and fool-hardy — a runninginto danger 
with one's eyes open. Upon the whole évidence it is clear 
that this allégation of a sheer on her part must be held not 
proved. 

In reaching this conclusion I hâve given very little weight 
to the testimony of the steersman of the City of Syracuse, 
who was a wituess for the libellant, and who testifies that it 
was impossible, on aecount of the wind and defects in the 
rudder of that boat, to keep her headed towards the berme 
bank at ail as she approached the Gibson. This witness is 
shown to hâve made contradictory statements on that point 
out of court, and on several other points he is so seriously 
contradicted that I should be unwilling to find any fact on 
his unsupported testimony. 

On the question how the City of Syracuse headed with 
référence to the course of the City of Milwaukee, the master 
and steersman of the latter boat, as above stated, thought 
she followed nearly straight. The libellant's witnesses testify 
that she did not f oUow straight, but headed more towards thô 
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to-w-path side. Tliey corroborate the wheelsman of the City 
of Syracuse on this point, describing her as steering wildly, 
heading towards the tow-path. 

It is not at ail improbable that, with such a violent wind 
and the boat only half loaded, as she was, and having a very 
sharp bow, she should yaw and dive somewhat, even if the 
witneBses from the City of Milwaukee are right that in the 
main she followed well. 

The position and nature of the blow tend strongly to indi- 
cate that at the moment of the collision she was headed more 
towards the tow-path side, or, at any rate, less towards the 
other side than the City of Milwaukee — in fact, on a dive, 
as the witnesses call it, in the direction of the Gibson ; and 
there is nothing in the case to make this so improbable as to 
warrant the inference that, from the position of the blow, 
and the relative positions of the two steamboats, the Gibson 
was then out of her proper place. 

I hâve given little importance to alleged admissions on 
either side after the accident. There is évidence that the 
libellant, in conversation, said the other boats were not to 
blâme, and that the master of the City of Milwaukee said 
it was unavoidable; but, besides this évidence being contra- 
dicted, such circumstances are of no importance where the 
facts are so plainly proved as in this case. 

The libellant was insured, and has apparently no interest 
in the suit. Being insured he was less likely to complain of 
the other party, and in talking of the character of the weathei 
and the furious wind he may well hâve said something that 
the witnesses understood to mean that he did not blâme the 
other boats. Such évidence is generally worthless, and of ne 
weight, oonsidering the great uncertainty and inexactness 
in the report of conversations j'ears after they take place. 

The cause of the collision was the carelessness of those ir 
charge of the claimants' boats in not sheering out in time. 
and keeping out of the way of the Gibson ; in not proceed- 
ing 80 slowly and carefully that they could do so after ooming 
în sight of her. 
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The furious wind made the navigation particularly danger- 
ous, especially with the City of Syracuse on a hawser. 

Decree for libellant, with costs, and référence to compute 
damages. 



O'ROURKE V. TWO HUNDRÊD AND TwENTV-QnE ToNS OS 

COAIv. 
[District Court, 8. D. New T<yrk. April 5, 1880.) 

Consignée of Entirb Cargo — Place of Disciiarge — Inaccessible 
AND Hazardotts Wharf. — The consignée of an entire cargo has no 
right to designate, as the place of discharge within the port, a wharf 
which is unreaspnably inconvénient, inaccessible, or extra hazardous to 
the vessel. 

PnrvATB Wharf. — A private wharf is a proper place to discharge a cargo, 
where it can be used by Etrangers upon the payment of compensation. 

Tendbr — Kefusal to Receivb Cargo. — A refusai to receive cargo after 
due notice, and after the lapse of a reasonable time given the consignée 
to accept, dispenses with the necessity of a formai tender. 

Bill of Labing — Evidence. — Evidence of prier conversations is inad- 
missible to vary the provisions of a bill of ladiug. 

In Admiralty. 

E. D. McCarthy, 

B. P. Lee, for claimants. 

Choate, J. The libellant was the owner and master of the 
canal boat Mary O'Eourke. On the twelfth day of December, 
1877, he received on board of his canal boat 221 tons of coal, 
shipped by the firm of A. Pardee & Co,, at Perth Amboy, N. 
J., and signed and delivered a bill of lading therefor, ao- 
knowledging the shipment of the coal in good order and 
condition, and promising to deliver the same in like good order 
and condition "at the port of Hackensack, (the dangers of the 
sea only excepted,) unto J. H. T. Banta, or to his assigns, he 
or they paying freight at the rate of 2J cents per ton along- 
side; captain tending guy." 

The same day the libellant's boat, with the coal on board, 
was towed up the Hackensack river and moored along side of 
a pier or dock on the west side of the river, a short distance 
below what is called the "village bridge." In that im ediate 
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vicinity, below tîie bridge, are three or more piers or doclcef, to 
which it is customary for steam tugs coining up the river to 
bring canal beats. The libellant having arrived at this place 
reported his arrivai to the consignée, Mr, Banta. The con- 
signée directed the libellant to bring his boat up to his (tho 
consignee's) wharf to discharge, and offered to send him two 
men to help him pôle his boat up to that wharf, which was 
situated within what is known as the port of Hackensack, 
about a mile further up the river. 

The libellant denied the consignee's right to require him to 
do this, claiming that he had come as far as his contract 
required him to bring his boat, but offered to go up if the 
consignée would insure his boat, which the consignée refused 
to do. The parties, having come to no adjustment of the 
différence between them, then agreed to meet the next day at 
the office of the shippers of the coal in New York. They met 
there but never came to any agreement, and after remaining 
at the wharf in Hackensack, where the tug left him, several 
days, and after notifying the consigner that he must take the 
coal away if the consignée did not receive it, the libellant had 
his boat towed down the river and brought the coal to Gowanus 
basin, Brooklyn; and while the cargo was there he libelled it 
for breach of the contract contained in the bill of lading. 

The question is whether the libellant had performed his 
agreement by bringing the boat alongside this wharf below 
the bridge and offering the coal to the consignée there. If 
he had done ail that the bill of lading required itis clearthat 
he can maintain this suit for damages. The claimants, how- 
ever, insist that he was obliged to go to the consignee's wharf, 
if the consignée required it, as in fact he did. 

I think the rule of law is that where the vessel is chartered, 
or the shipment is of the entire cargo to one consignée, by bill 
of lading, and no place of discharge within the port is named 
in the contract, the charterer or consignée bas the right to 
designate the place of discharge within the port, provided 
that the place so designated is a usual and proper place. Tlie 
Boston, 1 Lowell, 464; The E. H. Fittler, Id. 114; Davis v 
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Wallace, 3 Cl. 130; Sleeper y. Puig, Dist. Gt. S. Dist. N. Y. 
unreported; S. C. afErmed, 8 Eeporter, 357. 

I think thèse cases recognize as a qualification of this right 
of this consignée to desiguate the place of discharge that it 
must be one not unreasonably inconvénient or inaccessible, or 
extra hazardous to the vessel. Whether or not it is so incon- 
vénient, inaccess'ble, or extra hazardous, must be determined 
by the circumstances of the particular case. 

In the présent case there were certainly some inconven- 
iences and some hazards to the libellant's boat in complying 
with the consignee's request to take her to his wharf to dis- 
charge her cargo. At the wharf at which she stopped she 
could lie safely at ail stages of the tide and diseharge her 
cargo continuously. At the consignee's wharf she could lie 
and discharge at high tide, but when the tide was about two- 
thirds dovm, on account of the want of depth of water, she 
vrould hâve to be shoved out into the river or hauled away 
till the tide rose again sufficiently for her to be brought back 
to continue her discharge. The bottom was auch that it 
would be unsafe for a loaded boat to lie there aground. The 
time required for the discharge of her cargo would thereby 
be prolonged certainly one day, and perhaps two. To reach 
the consignee's wharf the libellant's boat, which drew 6 
f eet and 10 inches, could only cross the bar in. the river above 
the bridge when the tide was at least half flood, and there 
■was no practicable way of getting her up there except by 
poling her up on the flood-tide. Nor would it be safe to do 
this in the night-time. There was but one time in the day» 
of about three hours, when it could be safely attempted. It 
■was late in the season, and that time of year, December 12, 
ice was liable to form in the river any night, and at the con- 
signee's wharf, which was a mère bulk-head, lying along the 
bank of the river, the boat would, in case of ice forming 
while she was detained there, be in danger of being eut and 
sunk by the ice, and in danger of being frozen in. 

The delay that would be necessarily caused by the only 
method of diseharge practicable there, as above described, 
might very possibly lead to the loss of libellant's boat from this 
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cause. The place was not a safe one for the boat to winter. 
I think this necessary détention in discharging was, under the 
particular circumstances of the case, and considering the 
season of the year, not only a seripus inconvenienee to the 
vessel, but that it made that place extra hazardous. No doubt 
the vessel takes upon herself the usual périls of the port, and 
if she agrées to carry to a port, and there is not in the port 
any place of discharge at which she can safely lie for a con- 
tinuous discharge of her cargo, she must submit to this in- 
convenienee as being within the contract, but subject to ail 
delays of this character necessarily incident to the port as a 
port. I doubt very much whether a vessel can be directed by 
the consignée to a place of discharge at which she cannot 
discharge continuously, if there are any places within the 
port, usually resorted to for the discharge of such cargoes, 
and where she can discharge her cargo, which are not open 
to this objection. Judge Lowell thus states the rule in the 
case of The Boston, 1 Lowell : 

"In the absence of évidence of usage, I lay down the rule 
of law that when there are two or more wharves in the port, 
equally convenient to the carrier, he is bound to deliver at that 
most convenient to the shipper, if he be duly and seasonably 
notified of such préférence. " 

In gênerai, a vessel cannot be required to lie idle unless it 
is necessary. A continuons delivery of cargo after arrivai, if 
practicable, is to be presumed to hâve been contemplated by 
the parties. But, however it be may in a case where this is the 
only inconvenienee, it seems to me clear that where this nec- 
essary détention involves the vessel in a danger of loss or 
injury, beyond what mère delay usually does, a place subject 
to this objection is neither reasonably convenient noi safe 
within this rule of law. The poling of libellant's boat up the 
river to the consignée 's wharf would also be a considérable 
inconvenienee. 

I am not able to find on the évidence that it would be at- 
tended by any greater danger than ordinary navigation, if the 
men attempting it were accustomed to the work. The con- 
signée offered the services of his men, to be paid by libellant. 
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He dîd not offer to hâve her poled up at his ovm expense. It 
is unneeessary to détermine the point made on the part of the 
libellant that this incouvenience alone, and the fact that it 
would require libellant to put his boat in the power of étran- 
gers, would hâve excused him from going to the consignee's 
wharf. But, under ail the circumstances, I hold that the 
place designated was not suoh a proper place as the consignée 
has the right to designate. 

It is urged, however, that the wharf at which the boat lay, 
and aU the -wharves below the bridge, were private wharves, 
and that the consignée had no right to go there to reeeive the 
cargo; but he testified himself that he offered to discharge 
there if the libellant would pay the cartage to his dock. This 
shows that it was a wharf which parties other than the pro- 
prietor of the wharf could use for a compensation. This made 
it 80 far a public wharf as to be a proper place to discharge. 

It is also insisted that the libellant did not tender the 
cargo there. There may hâve been no formai tender, but it 
is évident, from the consignee's own testimony, that the libel- 
lant gave him to understand distinctly that he had arrived 
with his cargo at a place which he considered the end of his 
voyage. The only point made between the parties was 
whether he muât, under his contract, go to the consignee's 
wharf, as the consignée claimed he should do, The con- 
signée distinctly refused to reeeive the cargo where the boat 
lay, and, after waiting several days, the libellant took it 
away. 

No other tender was neoessary. Nor was the libellant 
bound to wait there any longer. He had the right to take 
his boat out of the river, where it was not safe for him to 
remain with her longer at that season of the yea,r. The 
libellant appears to hâve been unduly alarmed at the risks of 
going up the river, and to hâve insisted that his boat could 
not safely be carried up, and to hâve overestimated the incon- 
venience and danger probably attending her lying at the con- 
signee's wharf and discharging there ; but thèse circumstances 
are immaterial. 

The real question is whether, under the cîrcumstancea, hia 
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contract required him to go furtûer. The rights of the par- 
ties are fixed by the bill of lading, and the évidence of con- 
versations prier to the date of it cannot hâve any effect to 
vary its provisions. The facts that the consignee's wharf 
was an old wharf, and that many canal beats were towed or 
poled up there every year, and that the consignée generally 
received his coal there, hâve no bearing on the question. 
His wharf was not the customary place for landing cargoes 
of coal at the port of Hackensack. It was, at most, but on» 
of "several such customary places; and the particular con- 
tracts made in other cases are not shown. This libellant had 
the rigbt to stand on his contract, even if other persons had 
yielded to the demand of this consignée, under similar con- 
tracts, to bring their boats to his wharf; and the consigneô 
could hâve expressly contracted to bave the boat brought to 
his wharf if he had seen fit. 

The libellant is entitled to a decree for the damages sus- 
tained by him from the refusai of the consignée to receive the 
cargo. 

Decree for libellant, with costs, and a référence to comput» 
damages. 



Bergen p. The Steam-Tuo Josehh Stiokney, etc. 

(District Court, 8. D. iVêw York. March 16, 1880.) 

CoiiLlsioN — Evidence — Burden op Pboop. — " In the case of injury from 
a collision the burden of proof is upon tho libellant to ahow, by a fair 
prépondérance of the évidence, that the collision happened, aad that it 
was the cause of the injury." 

In Admiralty. 

J. A. Hyland, for libellant. 

E. D. McCarthy, for claimant, 

Choate, J. This is a libel for damages alleged to hâve 
been caused by a collision between the steam-tug Joseph Stiok- 
ney and the libellant's canal boat, Ida, on the twentieth day 
of May, 1879. The Ida was taken in tow on the nineteenth 
of May, having on board a, cargo of coal, at South Amboy, 
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and, -wîth several other boats, brought to a place in the East 
river called the Sea Fence, where it was usual to stop with 
tows preparatory to distributing the boats according to their 
several destinations. The libel charges that while the Ida 
was lying moored by the sea fence, the tug, in taking up 
other boats for distribution, and having on her port aide two 
boats, ran against the Ida; that the outside boat on the port 
hand of the tug struck the Ida on her port quarter about six 
or eight feet from the stern with great force, causing the inju- 
ries alleged to bave been sustained. To maintain his case • 
the libellant bimself and his son, about 12 years old, testi- 
fied. The libellant swore that the boats came together with 
so great force as to split a thick and heavy feuder; that no 
apparent damage was done to the side of his boat, and that 
be did not know at the time that any damage was done, but 
the tug with the boats in tow continued to press and crowd 
the Ida forward so that she was pushed forward six or eight 
feet and her bowline parted. ïïe says that he did not dis- 
cover the damage done till his little boy opened one of the 
hatches and told him that the water was running in. He was 
then going below for his pipe, and he went and looked and 
saw that she was sinking; that he then called eut to the cap- 
tain of the tug that he was sinking. 

. On the part of the tug the pilot was examined. He admits 
that in ^etting other boats along-side the tug for the purpose 
of taking them away he lay close to the Ida, but he dénies 
having hit her, or crowded her against the pier. Another 
witness called on the part of the tug stood on the pier and 
saw the whole performance. He saw no collision, nor any 
crowding of the Ida forward. The boy testified to his father's 
putting in the fender between the Ida and the other boat. He 
also testified to the other boat striking the Ida, but says noth- 
ing of the nature or force of the blow, or of its splitting the 
fender, or of the crowding of the boat forward, or parting the 
bowline. The supposed injury to the boat was the squeez- 
ing of her sides together so as to burst off two planks on the 
stern, and otherwise to strain her so as to make her leak 
v.l.no.S— 40 
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badly and sink in 10 or 15 minutes. It is a fact that she 
Bunk soon after the libellant discovered that the water was 
running in. It was shown that she was 12 or 13 yeara 
old and very weak — so much so that the libellant yielded to 
the advice given him by the pUot of the tug not to hâve her 
towed to her destination at the foot of Fifty-third street, 
East river, on the inside of two other loaded boats, lest sha 
should not bear the pressure, although the day was fair and 
the water smooth. The libellant had at first insisted on 
-being taken away with thèse other boats, and had been put 
along-side the tug, and inside of two boats, where it was proper 
to put her, because she was the last boat to be delivered ; but 
upon the remonstrance of the pilot that she could not stand 
the voyage, she had, with the consent of the libellant, been 
put back again along-side the pier shortly before the allcged 
collision. 

The burden of proof is upon the libellant to show by a fair 
prépondérance of the évidence that the collision happened and 
that it was the cause of the injury. I do not think the évi- 
dence is sufficient. He is himself the only witness to the 
collision, except his young son, who really corroborâtes his 
story very slightly as to there being a collision, and by his 
not confirming his father's account upon several other points 
he really weakens the force of the libellant's whole testimony. 
It is also hardly crédible that, if there was so serious a blow and 
pressure as he testifies to, and particularly if it burst out the 
stern, he should not hâve noticed the effect of it at once. 

The proved condition of the boat was such that her spring- 
ing a Budden leak and sinking from the effect of ordinary 
usage and without apparent cause would hâve been nothing 
surprising, and the slight jarring caused by moving her 
about and putting her back to the pier is quite as likely to 
hâve caused the leak as any effect which resulted from what 
is proved to hâve been done by the tug and tow after she was 
put back along-side the pier. 

While the libellant is made by the law a compétent witness, 
he is an interested party, and as his story is not corroborated, 
and is in itself scarcely crédible, and is contradicted by two 
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\tfitnesses, I should not be justiûed in reoeiving it as Buffi- 
eient proof of the fact charged. 

The fact of collision is not made ont, nor is it shown 
that the siukiug was caused by anything done by the tug 
after the Ida was put back along-side of the pier. 

Libel dismissed, with costs. 



Unnevehr V. The Steamship Hindoo, etc. 
{District Court, 8. D. New Tork. February 12, 1880.) 

CoMMoif Cabbibb/— BiLii OF Ladinq— Limitation of Liability— Nég- 
ligence — LoCKWooD V. R. Co. 17 WAiii., 357. — Where a commun car- 
rier has been guilty of négligence, lie cannot availhimself of a provisioa 
in abill of lading limitiug Ms liability to .£100.* 

8amb — Consignée — Notice op Time and Place Vessel "WotrLD Dis- 
CHABOB Caugo. — Tlie mère fact that the r.ht-lhint's ngent knew of the 
arrivai of the ship does not dispense with the necessity of actual notice 
of the time and place the vessel would discliarge her cargo. 

Bame— Négligence— GooDS on Pieb Awatting ïaANSFaB to Public 
Waebhousb. — A ship is liable in rem where goods are stolen through 
négligence, while still iji the custody of the owners of the ship, after 
being discharged on a pier, and waiting to be conveyed to the public 
■warehouse by the public carman. 

In Admiralty. 

E. Root, for libellant. 

W. R. Beehe, for claimants. 

Choate, J. This is a libel to recover the value of a bos of 
merchandise shipped at Hull, England, under bill of lading, 
and to be delivered in New York. The Bteamship arrived on 
Sunday, the fourth of June, 187T. There were eight boxes 
shipped and consigned to the libellant. They were discharged 
upon the Bteani«hip'8 pier, in Hoboken, in the forenoon of 
Tuesday, the sixth of June, and remained on the pier when it 
■was closed at night. During the night one box was stolen 
from the pier by river thieves, and it is for this box that the 
suit is brought. Several defences bave been attempted. 

1. It is claimed that the libellant has been guilty of fraud 

*See ante, 382. 
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in respect to the contenta and value of the box in making a 
claim in this suit which he knew to be far beyond its real 
value. He claims that the case was worth $8,000, the con- 
tents being chiefly valuable photographie négatives, books 
and pictures, with household goods, bedding, etc. A great 
deal of évidence bas been taken bearing upon this issue. 
The libellant has sworn to the contents of the box, and he ia 
corroborated to a considérable extent by other testimony. 

In respect to the value of the négatives, which constitute the 
chief part in value, it appears that the libellant had sold out 
to one Cooper the models from which the négatives were taken, 
and had, by his agreement with Cooper, disentitled himself to 
make profitable use of at least some of the négatives in this 
country. The proper valuation of the négatives, considering 
the agreement with Cooper, may be very difficult to ascer- 
tain, but I am not satisfied that the valuation put upon them 
by the libellant is so extravagant and purposely so exaggerated 
as to make the présent claim fraudulent. 

The circumstances chiefly relied on by the claimants as 
sustaining this defence seem to me of very little weight, and, 
npon the whole testimony I think they hâve failed to estab- 
lisli the fraud set up in the answer. 

2. Another defence is that by the bill of lading the limita- 
tion of liability is fixed at £100. It is enough to say that 
this limitation is no answer if négligence be proved. Lock- 
wood V. R. Co. 17 Wall. 357. 

3. Unreasonable delay of the consignée, after notice by 
public advertisement of the time and place of discharge, ac- 
cording to the alleged custom of the port, is also relied upon 
as a defence. The point made is that after a reasonable time 
was afforded to the consignée to take away his goods upon 
their being unladen, the liability of the ship in- rem ceased; that 
even if there was négligence afterwards, for which the ship- 
owners migbt be responsible in a new relation of warehouse- 
men, the ship is not so liable. And it is insisted that the 
consignée should hâve corne for bis goods during the day, 
Tuesday, and that his delay beyond 5 o'clock on that day 
was unreasonable, and discharged the ship from ail liability. 
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The gênerai principle is well settled that the consignée, on 
receiving notice of the time and place of discharge, must 
attend and take his goods within a rffasonable time. Priée 
y. PoweU, 3 N. Y. 322 ; Sprague v. West, Abb. Adm. 552; The 
Santee, 2 Ben. 523 ; The Prince Albert, 5 Ben. 386; The Kath- 
leen Mary, S Ben. 169. But there are several reasons whj 
this defence is not available to this ship in the présent case. 
No actual notice of the time aad place of disoharge was 
given to the libellant. The claimants rely on a constructive 
notice, by publication in the Journal of Commerce, and bave 
attempted to show a eustom or usage within which they 
eeek to bring this case. The évidence, if it establishes any 
usage in this respect, shows that the eustom of steamship 
companies is to give a notice of three or four days. In this 
case only oee day's notice waa proved. The évidence as to 
the usage is also coniiicting. 

The fact that the libellant's agent Lq New York knew of 
the arrivai of the ship does not dispense with notice of the 
time flhe would discharge. Thèse eight cases were, in the 
absence of an invoice, passed through the custom-house by 
the libellant's agent on Monday, the fifth day of June, upon 
an application for an appraisement, in such a way that it was 
necessary for them to go to the appraiser's store. Aecord- 
ingly, they were not to be received by the consignée, from the 
ship, like goods for which a permit was obtained. They were 
to go to the public store, and to be taken there by the cart- 
men employed by the custom-house authorities. And the 
proof is that the claimants land on their pier goods which are 
to go to the public store ; that while on the pier they pass the 
custom-house officer stationed there for the purpose, among 
other things, of passing such goods and of seeing that they 
do go to the public store; and when they are taken by the 
public store earman the ship takes the earman's receipt for 
them on the ship's cargo delivery book, 

The proof is that the custom-house officiais merely exercise 
such supervision over goods, discharged as is necessary to 
prevent their being taken away without a permit; or, if they 
be not permitted goods, by any other person than the public 
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store carman. The custom-house does not assume any such 
possession or custody of the goods while on the pier as 
relieves the ship from^their safe-keeping till they are deliv- 
ered in due course of business to the public store carman. 
The pier was in the exclusive occupation of the claimants, 
and the gâtes at the head of the pier were locked bythem at 
night. Custom-house inspectors remained on the pier during 
the night. In the présent case the necessary order authoriz- 
ing the custom-house inspecter to hâve thèse eight cases sent 
to the public store was not received by them at the pier in 
season for them to be carted away on Tuesday afternoon, and 
in fact the goods did not pass the inspectors and receive their 
mark showing their destination that day. This was done as 
to the seven cases that remained the next morning. 

Whether this delay was unusual in the routine of custom- 
house business, or if so who was chargeable with fault in 
this delay, is not shown. Nor does it appear that the libel- 
lant could hâve done anything to prevent the delay in carting 
the goods to the public store. Nor if he had gone to the pier 
could he hâve taken the goods away. Under thèse circum- 
stances, it is clear that he is not chargeable with any unrea- 
sonable neglect to receive the goods. The course of business 
on the part of the claimants as to goods destined for the public 
store was shown to be such that there was no delivery of them 
until their delivery to the public carman. See the St. Lau- 
rent, 7 Ben. 7; The Ville de Paris, 3 Ben. 276; Carnana v. 
Packet Co. 6 Ben, 617. 

4. It is al'so insisted that the claimants used proper dili- 
gence in the watching of the goods during the night. The 
pier was about 700 feet long, and was covered by a close 
shed, in which there were left five openings, two on one side, 
and three on the other. The interior of the shed was well 
lighted with gas. Thèse goods were lying nearly opposite 
one of the openings, and about 200 feet from the gâte at tha 
inner end of the pier. The pier is open underncath, so that 
small boats can pass through from side to side. 

Claimants employed one watchman, who, about half past 
1 o'clock, heard a noise at the lower end of the pier. Befora 



FARB V. BTBAMSHIP FARNLBT. 631 

that time he had been near the upper end of the pier. On 
hearing this noise he went to the lower end of the pier and 
remained there, on the outside and on the inside of the shed, 
an hour or more.. Meanwhile the libellant's box was taken 
away by river thieves. Comment seems unnecessary. It 
■was a clear case of négligence, 

Deoree for libellant, with costs, and a référence to compute 
damages. 



Faeb and others «. Thk Bbitish Steamship Faenley. 
(District Cov/rt, D. Maryland. March 30, 1880. 

CÎ01.USI0N— Steambb and Vessbl — BtTRDEN op Pkoof. — In case of a 
collision between a steamer and sailing vessel, the steamer is held in 
'ault unless it can be sliown that slie wag prevented from perform- 
ing lier duty by some fault on the part of the sailing vessel. 

8ame— iMPENDnsa Disasteh — Durr of Master. — "Where the collision 
was impending through the fault of the steamer, the master of the sail- 
ing vessel is only required to aot with leaaonahle skill and judgment. 

In Admiralty. 

Brown é Smith, for libellants. 

Thomas de Thomas, for claimant. 

MoERis, J. Collision between the schooner A. E. Weeks 
and the steamship Farnley. 

The libel allèges that the schooner A. R. Weeks, 445 
tons, laden with coal, sailed from Baltimore for Boston on 
the eighth of September, 1879, and was proceeding down the 
Chesapeake bay with a seven-knot breeze from the north-west, 
her course being S. by E. ^ E., and on her starboard tack, 
with ail her proper lights burning, when, at 7:30 p. m., 
the lookout noticed a mast-head light, distant nearly five 
miles, and soon af ter discovered a green light ; that those in 
charge of the schooner continued to watch the mast-head and 
green light until the hull of the steamship could be seen; 
that when the lights were first seen they bore about one point 
on the schooner's starboard bow ; that the schooner continued 
her course until the vessels were about a cable length apart, 
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the steamer continuing still on the schooner's starboard bow, 
■when suddenly the steamer showed her port liglit, and came 
squarely across the course of the scliooner ; that the schooner 
had continued to hold her course during ail the time, Lut 
when it was discovered that a collision was unavoidable the 
master of the schooner ordered her helm to starboard, in the 
hope of easing the force of the blow; but the starboard bow 
of the schooner struck the port side of the steamship, forward 
of the bridge, and the schooner was so iujured that she hlled 
with water and sank within an hour. 

The answer of the claimants of the steamer allèges that 
she was proceeding up the bay at four miles an hour, using 
but one of her boilers, the other being disabled, but with spead 
suffieient to make her respond to her helm; that her régu- 
lation lights were properly placed and burniug, a Chesapeake 
bay pilot on her main bridge, her mate on the skeleton bridge, 
and a lookout on the bow, when, a little after 7 p. m., the 
pilot and mate saw, with the aid of a glass, the sails of the 
schooner, four or five miles ofï, a quarter of a point on the 
steamer's port bow; that at 7 : 20 p. m. the pilot and mate saw, 
and the lookout reported, the red light of the schooner three- 
quarters of a point over the steamer's port bow, betweeu tliree 
and four miles oflf; that the helm of the steamer was ported, 
and in few seconds put hard a-port, causing the steamer to fall 
oflf more than three points to the starboard ; that the vessels 
continued to approach until within less than a quarter of a 
mile apart, the schooner being then betweeu three and four 
points on the steamer's port bow, and her red light only vis- 
ible, when she suddenly starboarded her helm and turned her 
head directly across the track of the steamer, exhibited only 
her green light, and ran into the steamer ; that tlie speed of 
the schooner was from seven to eight miles an hour, and that 
of the steamer four, so that their combined speed was between 
11 and 12 miles, and that after the schooner changed her 
course there was not time to check the speed of tiie steamer, 
but her best plan was to try to pass before they shbuld corne 
together. 

The libellants produced the master of the schooner, whose 
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•watch it was, and who was on deck at the time of the col- 
lision ; the second mate, who was at the wheel ; and the look- 
out, who was stationed in the schooner's bow. Their testi- 
mony supports the allégations of the libel, and ail say that 
until just prior to the collision they continued to see the 
green light of the steamer over the schooner's starboard bow, 
and that the schooner held lier course. 

The master says that when the steamer showed her red 
light she was from 300 to 400 yards off, and that she then 
turned nearly at right angles to the schooner's course; that 
when he gave the order to put the schooner's helm hard star- 
board, the steamer's bow was nearly up to the Une of the 
schooner's course, and she was from only 150 to 200 feet off. 

The lookout says he kept the green light in sight until he 
saw the huU of the steamer looming up, then he saw her 
swing àround very f ast, and saw her broadside almost as soon 
as he saw her red light ; that when he heard the master sing 
eut to the man at the wheel, the schooner's bow was pointing 
to about the fore rigging of the steamer, and he was then sure 
a collision could not be avoided. The wheelsman testifies 
that when the lookout reported the green light he saw it, and 
that it bore about a point over the starboard bow, and that he 
alsa saw the red light when reported, and that, when the cap- 
tain ordered the wheel to starboard, the steamer was 100 to 
150 feet off, and her bow just erossing the Une of the 
schooner's course. 

The first mate and steward of the schooner, who were 
brought on deck by the hallooing, corroborated thèse state- 
ments, so far as they had opportunity of witnessing the 
occurrences. 

This is the case for the libellants. The law having put 
upon the steamer the duty and responsibility of keeping out 
of the way and avoiding collision with a sail vessel, when a 
collision does occur the steamer is held in fault unless she ean 
show that she was prevented from performing her duty by 
Bome fault on the part of the sailing vessel. 

Let us see whether the claimants of the steamer bave suc- 
ceedecl in showing this. The pilot in charge of the steamer 
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says he made out the sehooner's sails with the aid of a glasg 
from the main bridge, directly ahead, and about three-fourths 
of an hour afterwards saw her red light one and one-half 
points on tbe steamer'a port bow; that he was steering by 
the Polar star, and the steamer's course was N. J W. and he 
says the sehooner's proper course down the bay from her 
then position was S. by W. He says that if the vessels had 
continued the courses they were then on they would bave 
passed port to port a mile apart; that when they got within 
a mile of each other, not fearing a collision, but from extra 
caution, he ordered the steamer's helm to port and continued 
under a port helm until the schooner was several points on 
bis port bow, and about abreast of him, and about a quarter 
of a mile oflf, when, seeing both the lights of the schooner, he 
ordered his helm. hard a-port and ran half a mile under the 
hard a-port helm, having run about two miles in ail from the 
time he first put his helm to port up to the time of the col- 
lision, and having gone oflf in ail seven and one-half points 
from his original course; that is to say, half a point onlyless 
than a right angle. 

The first mate of the steamer was on the skeleton bridge, 
and his testimony as to the intervais between the orders to 
port and to hard a-port the steamer's helm is somewhat différ- 
ent. He says he saw the schooner first four or five miles off, 
nearly ahead, and then saw her red light three-fourths of a 
point on the steamer's port bow ; that he called to the pilot, who 
said, "It is ail right, she is showing us her red light, and is on our 
port bow;" that the vessels continued to show red to red until 
five minutes before the collision; then the helm was ported, 
and when the steamer had gone her length the pilot ordered it 
hard a-port; that the steamer was going under the hard a-port 
helm when he saw the sehooner's green light, and the collis- 
ion occurred shortly after. 

The wheelsman of the steamer also says he saw the 
sehooner's red light; that his attention was called to it by 
the lookout singing out "A light on our port bow;" that the 
order was then given to him to port, and immediately after 
hard a-port ; that the steamer fell off from N. by E. to E. ^ N., 
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t. e., about seven points in ail. Afterwards, he sayBj he Baw 
the schooner's red and green lights, and then Bhe stnick the 
steamer. The lookout of the steamer was not produced as a 
witness. 

It is by this explanation of the occurrences preceding the 
collision, contained in the testimony of the pilot, the mate 
and the -wheelsman, that the claimants of the steamer seek 
to show that the disaster was altogether brought about by the 
fault of the schooner; but to my mind the account they give 
of the movements of the two vessels, and the causes of the 
collision, is incompréhensible and incredible. The schooner 
was on her course down the bay; she had the wind fair, and 
not the slightest reason, so far as can be seen, to change her 
course. And thèse witnesses would hâve the court believe 
that when the vessels were a mile apart they were red to 
red, and in such positions that if each had continued her 
course they would hâve passed from 200 yards to a mile 
apart; that out of superabundant caution, when he first 
8aw the red light, about a mile off, the pilot ordered the 
Bteamer's helm to port, and afterwards hard a-port, and that 
the steamer ran two miles, describing nearly a quadrant, and 
tberefore necessarily greatly increasing the distance at which 
they must pass each other. Yet thèse witnesses insist that 
somehow or other the schooner, without changing her course, 
got within a quarter of a mile of the steamer ; that she then 
starboarded her helm, and, pursuing the steamer, ran into 
her. Not only, as it seems to me, are thèse alleged movements 
of the schooner unaccountable, but it is hardly less incom- 
préhensible why, if, as thèse witnesses testify, the vessels were 
about to pass at such safe and increasing distances, the 
steamer should, before any change was observed in the 
schooner's course, put her helm to- port, and, as some of the 
witnesses say, and as the answer avers, immediately after- 
wards hard a-port, so that she turned nearly a right angle to 
her former direction. If, however, the fact was that those on 
the steamer mistook the course of the schooner, and supposed 
it to be west of south, as the pilot and mate of the steamer 
both say they thought it was, instead of S. by E. ^ E. 
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as ihose on board the schooner say it was, and as their 
proper course, by the chart, should hâve beeii, and they sup- 
posed, until they got close to her, that she was going ofif the 
westward, when she was really going to the eastward, then 
ail the maneuvers of the steamer and the conséquent collision 
are accounted for. Or, if it be the fact, as seems possible, 
that those navigating the steamer did not see the schooner 
at ail until just before the collision, but must hâve been ob- 
serving another vessel, then the collision is accounted for. 
But no theory advanced by the claimants is, to my mind, 
sustained by the weight of testimony, or free from startling 
improbabilities. 

The claimants rely, with some confidence, upon the testi- 
mony of Harper, the chief engineer of the steamer, to prove 
that the schooner must hâve been on the port side of the 
steamer. He says he looked out from the engine-room door, on 
the steamer's port side, and saw the schooner's red light, and 
it is manifest that he could not, from his position, see any object 
on the steamer's starboard êide. He says : "I saw tliis red 
light for about half a minute, then saw both her red and 
green lights, and shortly after that the collision took place." 
It is, therefore, quite possible that when he looked out and 
saw the red light it was because the steamer had ao far 
crossed the line of the schooner's course as to bring the 
schooner's red light where he could see it. 

Nor does the testimony of the steward prove the claimant's 
defence. He was some 200 feet from the bow — the steamer 
being 280 feet long — and not, in a position favorable for 
observation. In his examination in chief he sa3^s: "I looked 
over the port rail and I saw a red light one-half to three- 
quarters of a point on our port bow, and from three-quarters 
to a mile off. Our ship was falling off to starboard under a 
port helm, and I continued to observe this light until she 
was just ahead of us, about 200 yards off, and then the next 
I saw she was coming right into us." He afterwards quali- 
fied bis statement, and says he does not know whether 
or not the helm was ported or not when he first saw tlie red 
light, but he says he did notice, after he saw the red light, 
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that the steamer's head was falling off, but he does not ex- 
plain how it was that he continued to see the schooner's light 
right ahead of the steamer until just before she came into 
them. 

AU the witnesses on both vessels agrée that the schooner 
maintained her course until just prier to the collision, when 
she put her helm hard starboard, and went o£E to the east- 
ward. 

In my view of the case, it now only remains to be consid- 
ered whether this starboarding her helm was a fault on the 
part of the schooner. Those on board of her testify that 
when this order was executed the collision was unavoid- 
able; and her master says that he thought then, and stiU 
thinks, that if she had continued her course she would hâve 
struck the steamer a more direct blow, and would hâve sunk 
both vessels, and that it was a proper maneuver to lessen the 
force of the blow. I am inclined to think from the évidence 
that this was probably a mistake, and that if the schooner 
had ported her helm she might hâve passed under the steam- 
er's stern; but this mistake of judgment — if, indeed, it was 
a mistake — is not, I think to be visited upon the schooner. 
It was the steamer whieh had brought about the péril, and 
ail that could then be required of those in command of the 
schooner was to act with reasonable skill and judgment, in 
the face of an impending and unexpected disaster, and I do 
not think it has been shown that the master of the schooner 
did not so act. The Lucille, 15 Wall. 679; The Carroll, 8 
Wall. 302; The Western Metropolis, 6 Blatch. 210; Leavitt v. 
Jewett, 11 Blatch. 419; The City of Paris, 9 Wall. 638; The 
Falcon, 19 Wall. 75. 

I find the steamship to be solely to blâme for this collision, 
and pronounce in favor of the libellants. 



638 . ÏBDEBÀli BSPOBÏËS. 

Ceawpobd and others ». Mbllob & Eittenhouse. 

(District Court, E. D. Pennsylvania. April 7, 1880.) 

LlBEIi — DELAY in UnLOADING VeSSBI, — LlABILITY OP OWNBR OF CARGO 

FOR Détention of Vksskl. — The owner of a cargo, who delays na- 
loading it after the vessel arrives at tlie designated wharf, is liable to 
the owners of the vesael for damages for its détention, althougli by the 
terms of his purchase of the cargo the vessel was employed and the 
freight paid by the shipper. 
A. purchased coal from B., to be delivered at a certain wharf. B. em- 
ployed a vessel to transport the coal. When the vessel arrived at the 
wharf the maater handed the bill of lading for the coal to A. 's agent, 
but the latter delayed unlading for flve days. Edd, that A. was 
liable to the owners of the vessel for its détention. 

In Admiralty. 

Libel by the master and owners of a barge against the 
consignées of a cargo to recover damages for détention of the 
vessel. An answer was filed and testimony taken, which 
disclosed the foUowing f acts : Eespondents, who were manu- 
facturers in Philadelphia, purchased of Bright, Thomas & Ce, 
of that city, 1,200 tons of coal, to be delivered by the vendors 
"along-side Kersey's wharf," on the Schuylkill river, at $1.75 
per ton. At the same time respondents made a contract 
with Kersey, the owner of the wharf, to unload and store the 
coal and deliver it at their manufactory. Bright, Thomas & 
Co., in carrying ont their contract, shipped, on libellants' 
barge, 204 tons of coal, which, by the terms of the bill of lad- 
ing, were to be transported to Kersey's wharf and delivered 
to respondents. The bill of lading contained no stipulation 
for demurrage. Libellants' vessel arrived at Kersey's wharf, 
and the master immediately handed the bill of lading to the 
superintendant eniployed by Kersey, but, owing to the fact 
that there were seven boats at the wharf ahead of libellants' 
boat, the latter was detained Eve days before the superin- 
tendent commenced to unload the cargo. The master testi- 
fied : " We lay outside the wharf, two abreast, and I took my 
tum with the other boats." After the cargo was discharged 
the master received back the bill of lading, with an indorse- 
ment that the coal had been unloaded, and subsequently he 
was paid the freight by Bright, Thomas & Co. This libel waa 
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then ûled to recover from respondents $32 damages for the 
détention of the vessel. 

John A. Toomey, for libellants. 

The delivery of the bill of lading to respondents' agents 
was a delivery of the cargo, and created a privity between 
thèse parties. The Schooner Mary Ann Guest, Olcott, 498 ; 
Oriffitha v. Ingledew, 6 S. & E. 429 ; Conrad v. Ins. Co. 1 Pet. 
446; King v. Meredith, 2 Camp. 639. 

Where the consignée is owner of the cargo he is liable for 
the détention in unloading. B. Co. v. Northam, 2 Benediot, 
1; RobUns v. Welsh, 9 Phila. R. 409. 

James 8. Williams, for respondents. 

The consignées had no interest in this cargo until it came 
"along-side" the wharf. The delivery of the bill of lading to 
the respondents' agents, who were authorized merely to "un- 
load, store and deliver" the coal, could in no way affect their 
rights under the contract of purchase. 

Even if the consignées were the owners of the cargo they 
are not liable hère, because they were not the freighters. 
Sprague v. West, 1 Abb. Adm. Eep. 548; Donaldson v. Mc- 
Dowell, 1 Holmes, 290 ; Jesson v. Solley, 4 Taunt. 52. 

Further, they are not liable, because the détention was 
merely owing to the crowded state of the dock, and in no 
manner their fault. Clendaniel v. Tuckerman, 17 Barb. 191; 
Cross V. Beard, 26 N. Y. 85; Trans. Co. v. Hawley, 1 Daly, 
333; Rodgers y. Forrester, 2 Camp. 483; Dobson Y.Droop, 1 
Moody & Malkin, 443. 

Butler, J. From the time the bill of lading was received 
by the respondents' agent, at least, they were owners of the 
coal. They could, thereafter, hâve transferred it to whom 
they pleased, and if the libellants had carried it away they 
could hâve sustained an action for its value. It was kept 
near the wharf in pursuance of their order, and they are 
justly responsible for the use of the vessel during the time it 
was thus detained. If not satisfied to be so responsible they 
should hâve designated another place, when this was found 
to be occupied. 

The difficulty respecting privity between the parties, dis- 
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appears wben the ownership of tlie coal is traced to the 
respondents. The law impliea a contract from the relations 
of the parties growing out of the transaction. Bobbins y. Welsh, 
9 Phila. E. 409; Griffiths v. Ingledew, 6 S. & E. 429; R. Co. 
V. Northham, 2 Benedict's E. 1. The case is readily distin- 
guishable from an ordinary claim for démarrage where the 
obligation of the vessel is to carry to a particular port, leaving 
to it the sélection of a place to unload. 

A decree must be entered for the libellants. 



Btjsset V. ExcBLsroB Manpg. Co. 

{Circuit Court, E. B. Missouri. Pebruary 5, 1880.) 

Patent— Inpringement — Damages— Evidence. — A rescindée! contract in 
relation to the payment of royalty for thie use of a patent is not com- 
pétent évidence in determining tlie measure of damages for the inf ringe- 
ment of the same. 

Exceptions of complainant to report of master as to assass- 
inent of damages. 

Sprague é Hunt, for complainant. 

Samuel S. Boyd, for respondent. 

Trbat, J., (orally.) Complainant relied for the measure of 
damages upon a rescinded contract, wherein the respondent 
agreed that if ail or any of the several patents named therein 
■were used by the respondent, one dollar royalty for each 
stove manufactured should be paid, There was no other évi- 
dence oiïered before the master. Now, as said contract had 
no longer existence, and the court held that but two of the 
several patents were infringed, it became necessary to ascer- 
tain, in some intelligent manner, the damages sustained by 
the complainant for the use thereof. No évidence on that 
subject was offered, and thereupon the master reported nom- 
inal damages. The contention is that he should hâve gone 
back to the rescinded contract, and applied the terms thereof 
to the condition of affaira after such contract ceased to be 
obligatory. The court holds otherwise. The exceptions are 
overruled, the report confirmed, and costs divided as hereto- 
fore ordered. 
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Latin v. The Emigrant Industrial Savings Bank. 
{Cireuit Court, S. B. New York. April 1, 1880.) 

Patmbnt to Administrator— IjBtters Issded Dobihg Absence of 
Ckeditor from State— "Due Pkocess op Law " — Estoppel. 
Payment to a foreign administrator upon the présentation of ancillary 
letters duly issued by a surrogate upon the proof of the original let- 
ters issued under a statute of the foreign state, provlding that "if any 
person shall be absent from this state for the term of three years, with- 
out due proof of his being alive, administration may be granted upon 
such person's estate as if he were dead," will not avall as a defeo .^ to 
the subséquent demand of the creditor. 

E. D. McCarthy, for plaintiff. 

J. E. Devlin, for défendant. 

Choate, J. In this case a jury trial has been waived. The 
plaintiff, an alien, sues to recover the sum of $400 deposited 
by him with the défendant, an' incorporated savings bank 
doing business in New York city, with tke accumulated inter- 
est. The answer admits the deposit by one John Lavin of 
f 300 on the eighteenth day of July, 1865, and of $100 on 
the thirteenth day of January, 1866. It sets up as a defenc» 
that on the fourteenth day of February, 1877, one John M, 
Brennan made application to the surrogate of the city and 
county of New York for letters of administration upon the 
estate of the said John Lavin, and that thereupon the said 
surrogate decided upon such application ths.t the said John 
Lavin was deceased and had died intestate, leaving assets 
within said city a; i county, and thereupon appointed John 
M. Brennan administrator, and issued to the said John M. 
Brennan letters of administration of the goods, etc., whereof 
the said Lavin died possessed in the state of New York ; that 
thereafter, and whUe said décision of the surrogate was in 
full force and unreversed, said Brennan presented his said 
letters to the défendant and demanded, as administrator of 
John Lavin, the said amount deposited, with accrued inierest, 
and the défendant thereupon paid the same to him. 

The answer dénies that it was the plaintiff who made thess 
deposits, but his identity was fully established by the evi 

T.1,U0.9 il 
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dence, and the only question to be determined is that raised 
by the fact of payment of the deposit to Brennan. 

Upon .the trial the following facts appeared : The plaintiff 
was born in Ireland, and came to this country about the year 
1859, and soon thereafter he became domiciled at the town 
of Cranston, Ehode Island, -where he remained till after he 
made thèse deposits, except that he was temporarily absent 
for about two years, while in the service of the government, 
at Hilton Head. After making thèse deposits he returned to 
Cranston and remained there about a year, when he went to 
California. He left in charge of a friend in Cranston a trunk 
containing some personal effects, inoluding bis savings bank 
pass-book. When he went away he expressed the intention 
of returning in five years. In California he married, and 
lived with bis wife and children for a number of years, and 
in April, 1879, he returned" to Ehode Island, where he was 
living when this action was commeneed. 

After he left for California, and until his return to Ehode 
Island, in 1879, he had no communication whatever with any 
person in Ehode Island or elsewhere in the eastern states, or 
in New York, and no one in any of thèse states, so far as 
appears, was aware during ail this time of his whereabouts, 
or whether he was alive or dead. By the laws of Ehode 
Island it is enacted that "if any person shall be absent from 
this state for the term of three years, without due proof of his 
being alive, administration may be granted upon such per- 
son's estate as if he were dead. " The same statute also pro- 
vides that in case such person returns into the state the 
administrator shall account with and pay over to him any 
assets remaining in his hands, and also account for what he 
bas disposed of under his trust. Under this statute applica- 
tion was made in 1877, after the plaintiff had been absent 
about 10 years, to the court of probate of the town of Crans- 
ton, county of Providence, and state of Ehode Island, for let- 
ters of administration upon the real and personal estate of 
the plaintiff. 

Letters of administration were aciîordingly issued, bearing 
date the twenty-fifth day of January, 1877, to John M. Bren- 
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nan, in the folio wing form : "You having been appointed by 
this court administrator on the real and personal estate of 
John Lavin, absent from the state without due proof of his 
being alive, late of the town of Cranston, and having given 
bond as the law directs, are hereby authorized and empowered 
to receive, recover and take possession of ail and whatsoever 
real and personal estate which to the said John Lavin doth 
appertain and belong, and the eame fully to administer ac- 
cording to law. Witnesses, etc." On the fourteenth of Febru- 
ary, 1877, John M. Brennan applied to the surrogate of New 
York for ancillary letters of administration. Upon this ap- 
plication he presented his Ehode Island letters, duly authen- 
ticated, and also his own affidavit, "that to the best of dépo- 
nents information and belief the said John Lavin is dead." 

The pétition of John M. Brennan to the surrogate states 
that "your petitioner is a résident of Providence, etc., and is 
the administrator duly appointed by the probate court of the 
town of Cranston, county of Providence, Ehode Island, of the 
personal estate of the said John Lavin, deceased, etc." Upon 
this pétition, and the affidavit and the Ehode Island letters, 
the surrogate of New York issued ancillary letters of admin- 
istration, which are addressed to "John M. Brennan, etc., 
administrator duly appointed by the probate court of the 
town of Cranston, etc., of the personal estate of John Lavin, 
deceased;" and the letters recite that the said John Lavin is 
dead. Under the authority of thèse letters Brennan coUected 
the money of the bank as stated in the answer. 

The statuté of Ehode Island pei-mits and provides for ad- 
ministration on the estate of persons who leave the state and 
remain absent for three years. This is ail that is required to 
be shown under the statute, before the issuing of the letters. 
This is ail that is recited in the Ehode Island letters. They 
do not purport, on their face, to be letters of administration 
on the estate of a deceased person. 

The first question to be considered is whether payment to 
Brennan bars the plaintifï's claim, on the ground that Bren- 
nan held the letters of administration issued by the surrogate 
of New York. In the case of Boderigas v. East River Savings 



644 FEDERAI REPORTER. , 

Institution, 63 N. T. 460, the court of appeals held that under 
the statutes of this state the surrogate has jurisdiction and 
is authorized to issue letters of administration in two cases: 
First, when the person whose estate is to be administered is 
dead; and, second, when the surrogate judicially détermines 
that the party is dead, although, in fact, he is alive. Conse- 
quently a payment by a debtor of the supposed décèdent, 
made in good faith, to a person to whom letters of adminis- 
tration had been granted by the surrogate, was held to bar 
thè claim of the administratrix, duly appointed after the 
death of the party. 

This décision, which was by a divided court, three of the 
seven judges dissenting, is based on the peculiar language of 
the statutes of New York, which indicated, as held by the 
majority of the court, an intention that, in favor of innocent 
third persons dealing in good faith with the person holding 
such letters, the décision of the surrogate upon the fact of 
death should be deemed conclusive as against the supposed 
décèdent; and although the opération of the rule is admitted 
to work a hardship on the supposed décèdent, by distributing 
bis property while he is alive among his creditors and next 
of kin, yet the législation is defended as proper, and within 
the principle that the législature may proteot innocent per- 
sons from loss or iujury when acting in reliance upon acts of 
public officers, and decrees of courts proceeding with appar- 
ent authority and jurisdiction; and, as bearing on the pro- 
priety of such protective laws, the suggestion is also made 
that, by the voluntary and unexplained absence of the party 
supposed to be dead, he has by his own acts induced the 
décision made by the surrogate that he was dead. 

In a subséquent décision in the same case (unreported) 
the same court held, however, that to sustain the letters of 
administration, where the party was alive, there must be pro- 
duced to the surrogate some compétent évidence of the par- 
ty's death, and the surrogate must himself pass on the ques- 
tion judicially ; and, therefore, as it appeared in that case that 
there was no compétent proof of death produced, and that 
the surrogate had not himself passed judicially on the ques- 
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tion of deatli, the defence of payment to the persou holding 
Buch letters was overruled. The évidence of death produced 
in that case was the averment of the death, in the pétition 
for the letters, upon the best of the petitioner's knowledge, 
information and belief; and it was found as a fact by the 
trial court that the surrogate never saw the petitioner, nor 
acted upon her pétition, nor issued the letters, but that they 
were issued by his clerk, who used for that purpose a form 
signed by the surrogate in blank, which the clerk filled ont 
and to which he affixed the seal. 

In the présent case the évidence oflfered in proof of death 
was the pétition for letters and the affidavit of the peti- 
tioner and the Ehode Island letters. The affidavit of the 
petitioner is clearly subject to the objection held good by the 
court of appeals in their décision last above referred to. It 
neither states as a fact, within the knowledge of the affiant, 
that John Lavin was de ad, nor does it state any facts from 
which an inference could be drawn that he was dead. It 
merely states, as did the pétition in the case cited, that he 
was dead to the best of the deponent's information and belief. 
The Ehode Island papers contained no averment of death, 
but only of his absence from the state of Ehode Island, and 
in no way can the granting of such letters in Ehode Island 
be held by any implication to involve the finding of the fact 
of death, because the statute authorizes and expressly pro- 
vides for the issuing of letters on the estate of living persons 
absent from the state, and thèse letters, on inspection, appear 
to hâve been issued only on évidence of such absence. 

The pétition in the présent case, however, appears to be 
unlike the pétition in the second case of Eoderigas. The 
pétition avers positively, and without qualification, the death 
of Lavin; and the vérification by the petitioner is "that the 
matters of fact therein stated are true, and that the matters 
therein stated, of my information and belief, I believe to be 
true." There are certain matters averred as upon information 
and belief in the pétition, but this particular fact of the death 
of Lavin is not so averred. It is stated as a fact, and theref o,re 
that averment is positively sworn to as true in the vérification. 
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I am not able to say, therefore, that there was not some évi- 
dence of the death before the surrogate. It ia true that, in 
an affidavit sworn to the same day with the pétition, the peti- 
tioner stated that Lavin was dead "to the best of deponent's 
information and belief." While the making of this atlidavit 
was caleulated to raise a doubt whether the positive averment 
in the pétition was not a mistake, yet the two averments are 
not absolutely inconsistent. It is possible that he had actual 
knowledge of the death as averred in the pétition. It would 
not, on that account, be an untrue or false statement that "to 
the best of bis information and belief," also, Lavin was dead. 

The effect of the affidavit as évidence is a matter merely of 
the sufficiency of the proof. It may hâve weakened, but did 
not destroy, the other évidence. Notwithstanding the affidavit, 
there still remained some compétent évidence of death, and if 
the surrogate held it sufficient proof of the fact bis décision 
cannot be attacked coUaterally on the ground that there was 
error in weighing the évidence. 

The présent case also differs from that of Eoderigas, in 
respect to the proof of the surrogate having acted judicially 
on the pétition. In that case the faot was found that the 
surrogate did not act at ail. Hère the proof is that the 
papers were submitted to the administration clerk ; that the 
case being an unusual one he submitted them to Mr. Minor, 
the chief clerk of the surrogate, who returned them with the 
indorsement, "Issue letters — C. M." 

Hère the proof stops. It is contended by the défendant 
that as there is no évidence that the surrogate did not pass 
on the question, and as the letters are signed by him, and 
bear the seal of the court, the presumption is that he did his 
duty, and that the letters were legaliy and properly issued, 
and the seal affixed by his authority. The plaintiiï, on the 
other hand, contends that the action of the surrogate in pass- 
ing on the question of death being essential to the validity of 
the letters — a prerequisite to his jurisdiction and power to 
issue them — the burden is on the défendant, who sets up the 
fact, to prove that such décision was made by the surrogate. 

There is no question of the gênerai rule of law that where 



LATIN V. EMIGEANT INDtJSTRIAL SAVINGS BANE. 647 

an act is justified or a title made under the officiai act or 
decree of an officer or court of spécial and limited jurisdiction, 
the burden is on the party setting up such title, or justifying 
such act, to prove that the officer or court had jurisdiction. 
There must be évidence of those facts, the existence of which 
are essential to the exercise of the power or jurisdiction. This 
rule is recognized by statute in the state of New York. 
Code of Civ. Proc. § 532. It is, however, independently of 
ail statute, a well settled rule of évidence, of gênerai appli- 
cation. 

But no -well considered case has gone bo far as to hold that 
where a record is produced, made up and authenticated in the 
accustomed and proper manner, which on its face recites and 
déclares the action which the officer or court has taken upon 
the matter in question, such record is not prima facie évidence 
that such action has in fact been taken, even although such 
action is essential to the validity of the proceeding of the court, 
or the officer under which title or justification is attempted 
to be made. On the contrary the presumption is always that 
the proceedings and acts of a court or public officer, appar- 
ently done in the diseharge of his or its officiai duty, are regu- 
lar and lawful, until the contrary is shown. To this estent 
this presumption does not go so far as to suppiy, without 
proof, facts not appearing by the record essential to the 
jurisdiction, but it certainly extends to those facts recited in 
the record as the action taken by the court or officer, and 
which it was a part of its or his officiai duty, either by stat- 
ute or weU settled practice, to make a part of his record. So 
far as the record shows, on its face, that he acted, his action, 
in the absence of évidence to the contrary, is presumed to be 
lawful lather than unlawful. It is obvious that any other 
rule than this would, in practice, lead to great insecurity in 
respect to ail titles or proceedings based upon the action of 
courts and officers of limited and spécial jurisdiction. 

In this case the letters issued by the surrogate of New 
York are such a record, purporting to show the action of the 
surrogate. They are signed by him and sealed with the seal 
of his office, and are in the accustomed and proper form. 
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They déclare, by way of récital and as a fact to whicli he 
attests, that John Lavin lately departed tliis life. This, it 
seems to me, is, on well settled principles, prima facie évidence 
that the surrogate determined and found judicially that 
John Lavin was dead. The précise question hère is not of 
the burden of proof as to this essential fact of a décision by 
the surrogate, but of the sulïiciency of the évidence offered 
to sustain that burden, which is undoubtedly on the défend- 
ant, and I think the évidence is prima facie sufficient. 

Boderigas v. Savings Institution (second décision) is an au- 
thonty that this récital in the record as to the action of the 
surrogate, and this prima facie proof of his personal action, to 
be presumed from his signature and oiîQcial seal, can be shown 
to be f aise ; that it may be proved in contradiction of this 
record that the surrogate did not sign it, as he appears on its 
face to hâve done, and that what he signed was in fact a blank 
pièce of paper ; that he did not authorize the seal to be afSxed, 
as he appears to bave done ; that he did not in fact receive and 
pass upon the pétition, and the testimony adduced in support 
of it, as by the record he appears. and is presumed, in the 
due and proper exercise of his officiai duty, to bave done. 

AU this was shown in impeachment of the record in the 
case oited, and this proof defeated and showed to be null and 
void the apparently regular record. But such is not this 
case. Ndthing is shown in this case inconsistent with the 
surrogate having pasaed judicially on the pétition, with his 
having signed the letters, after he had so judicially deter- 
mined, and with his having personally authorized them to 
be sealed and issued. It is proved that the administration 
clerk did not take the responsibility of issuing them. He 
handed the papers to the chief clerk, and they came back 
with the indorsement, "Issue letters," signed with the chief 
clerk 's initiais. 

There was nothing in this to show that they were not sub- 
mitted to the surrogate, and passed on and signed Jby him, 
as they appear to hâve been. It was his officiai duty to 
receive and act on them, and by the record it appears that 
he did so. The fact that the chief clerk put his initiais to 
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the indorsement does not tend to show that hé did not. The 
chief clerk was a proper officer to receive and note his in- 
structions. It certainly cannot be held that this évidence is 
sufficient, if, indeed, it has any competency, to overthrow the 
record. Both the chief clerk and the surrogate would hâve 
been compétent witnesses for the plaintiff, and they were the 
only persons, apparently, who knew the fact, if the fact was 
otherwise than appears by the record. Neither of them was 
çalled. There is no statute of New York referred to which 
requires, nor is the point made against thèse letters, that the 
petitioner or witnesses should be produced in person before 
the surrogate, or examined viva voce, or that the proof of the 
essential facts may not be made to his satisfaction by affi- 
davit. 

It must therefore be held that this case is not brought 
within the second décision of the case of Roderigas v. Sav- 
ings Institution, and that the surrogate passed upon the ques- 
tion of the death of John Lavin upon compétent évidence ; 
that the letters were issued by him; and that in thèse respects, 
and if there is no other fatal objection, the case is within the 
first décision by the court of appeals, which held the finding 
of the fact of death conclusive as against the alleged intestate, 
at least as a protection to an innocent party acting in good 
faith in reliance upon the letters. 

It is urged, however, that the décision referred to should 
not be followed by this court; that it is not supported by 
authority or reason; .that the comrt was almost equally di- 
vided, and that in the second décision the authority of the 
first décision is questioned and greatly impaired. The fact 
that the décision was made by a divided court does not make 
the décision any the less authoritative, if the point consid- 
ered was deliberately determined by the court. 

In ail cases that fall within the thirty-fourth section of the 
judiciary act, (Eev. St. § 721,) which makes the statutes of 
the several states rules of décision in the courts of the United 
States in ail actions at common law, the décision of the high- 
est judieial court of the state on the construction of the state 
statute is followed by the courts of the United States. Thus^ 
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in Leffinwell v. IVarren, 2 Bl. 603, tlie suprême court says: 
"The construction given to a statute of a state bythe highest 
judicial tribunal of such state is regarded as a part of the 
statute, and is as binding upon the courts of the United States 
as the text. If the highest tribunal of a state adopt new 
views as to the proper construction of such a statute, and 
reverse its former décisions, this court will follow the latest 
settled adjudications." 

In Shelby v. Gay, 11 Wheat, 367, that court says : "Nor is it 
questionable that a fixed and received construction of their 
respective statute laws in their own courts makes, in fact, a 
part of the statute law of the country, however we may doubt 
the propriety of that construction. It is obvions that this 
admission may, at times, involve us in seeming inconsisten- 
cies, as where states hâve adopted the same statutes and 
their courts differ in their construction; yet that course is 
necessarily indicated by the duty imposed on us to admin- 
ister as between certain individuals the laws of the respective 
states according to the best lights we possess of what those 
laws are." 

In Green v. Neal's Lessees, 6 Pet. 299, the same court says : 
"The inquiry is, what is the settled law of the state at the 
time the décision is made ? This constitutes the rule of prop- 
erty within the state, by which the rights of litigant parties 
must be determined. As the fédéral tribunals profess to be 
governed by this rule they can never act inconsistently by 
enforcing it. If they change their décision it is because the 
rule on which that décision was founded has been changed." 
This rule seems to admit of no exception unless where, in case 
of a change of a judicial construction by the state court, 
a contract légal according to the décision of the highest 
court of the state, when it was made, will be invalidated by 
foUowing the later décision. In such a case, as respects such 
a contract, such a change in the law is held to be a violation 
of the obligation of a contract by the state, and is within the 
inhibition of the constitution of the United States. Gelpke v. 
City of Duhuque, 1 Wall. 206. 

Subject to this exception, which has no application to the 
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présent case, this court must follow the décision of the court 
of appeals in the same way in wliich any other court in the 
state of New York must do so, and the question of the pro- 
priety of the décision is not open. If that court should see 
Ht to re-open the question and reverse its décision, the fédéral 
courts will bebound toacceptand to follow its newly deolared 
views of the construction of the statute. The fact that the 
court were divided shows that the point was doubtful before 
it was decided, but after it was decided by a majority of 
voices the décision became the law of the state for ail other 
courts. In the subséquent décision the court of appeals ex- 
plained their former décision, and distinguished the case 
before them from it; but, although evidently pressed to recon- 
sider the question before decided, they say "that décision 
was concurred in by a majority of the court, and we do not 
f eel justified in reviewing it upon the merits. " 

That the point decided — the extent of the jurisdiction of 
the surrogate — is a matter of construction of a state statute, 
on which the courts of the United States are bound by law 
to follow the state court, does not admit of doubt. Such a 
décision is as clearly within the thirty-fourth section of the 
judiciary act as any décision can be, and it is equally clear 
that the point decided was that the statute of New York gave 
the surrogate power to issue letters et administration in two 
cases : First, when the alleged décèdent is in fact dead ; and, 
second, when the surrogate judicially détermines that he is 
dead ; and also that the meaning of the statute is that such 
détermination of the surrogate is conclusive in favor of an 
innocent party who bas, on the faith of the letters so issued, 
dealt with the administrator, and against the supposed décè- 
dent, though he was, in fact, alive. 

But while this court must follow and adopt this same con- 
struction of the statutes of New York, the question whether, 
by thèse statutes and the proceedings taken under them, the 
plaintiff has been "deprived of his property without process 
of law" is one on which the décision of the state court is not 
controlling, and is entitled only to so much weight and au- 
thority as the reasoning of the court shall give to their opin- 
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ion, By the fourteenth amendment to the constitution of 
the United States, adopted prier to the présent transaction, 
it is provided, among other things, that "no state aliall make 
or enforce any law wliioh shall abridge the privilèges or im- 
munities of citizens of the United States; nor shall any 
state deprive any person of life, liberty or property, without 
due process of law; nor deny to any person within its juris- 
diction the eqiial protection of the laws." 

Prior to the adoption of this amendment there was no con- 
stitutional inhibition upon the states preventing them from 
depriving persons of their property without due process of 
law, except such as may hâve been contained in their own 
constitutions. The fifth amendment of the constitution of the 
United States provided that no person "shall be deprived of 
life, liberty, or property, without due process of law;" but it 
was early held that this was restrictive only on the powers of 
the government of the United States, and not upon those of 
the states. Barron v. Mayor, ett., of Baltimore, 7 Pet. 243. 
Although the constitution of the state of New York contains 
the same restriction upon its government, yet the interpréta- 
tion of that constitution, like the construction of any other 
statuts of the state, is a matter in which the fédéral courts 
are bound to follow the décision of the highest judicial tribunal 
of that state. Webster v. Cooper, 14 How. 488, 504. 

In the case of Roderigas y. Savings Institution, 68 N. Y. 
460, one of the learned judges, who delivered the opinion of 
the majority of the court, expressed the opinion that the 
statutes under considération, as applied in that case, eould 
not be regarded "as divesting a person of his property, or 
interfering with rights, without due process of law, in viola- 
tion of a constitutional right." Per Miller, J. P., 473. Al- 
though it does not appear in the opinions given that the judges 
specially referred to the prohibitory provision in the four- 
teenth amendment to the constitution of the United States, 
yet, as the provision in the constitution of the state of New 
York is substantially the same, it must be assumed, since 
otherwise the judgment rendered could not bave been given, 
that, in the opinion of the four judges who concurred in the 
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décision, the plaintiff was not deprived of his property with- 
out due process of law. But whether the three dissenting 
judges dissented on this or on some other ground does not 
appear. The weight of this case, as an authority on a point 
on which it is not controUing, is, ho-wever, greatly impaired 
by tiie dissent of three out of the seven judges constituting 
the court, there being nothing to show that they did not dis- 
sent on this very ground. 

In considering this question the flrst inquiry is whether, by 
force of the laws of New York and of the proceedings under 
them, if they are held valid, the plaintiff has been "deprived 
of his property" by the state of New York, within the meaning 
of the constitutional provision; for if he has not been de- 
prived of his property, or if he has not been so deprived by the 
state of New York, it neeessarily foUows that the constitutional 
provision has not been violated, and it need not be further 
considered whether the means employed in doing what has 
been done are properly described as "due process of law." An 
examination of the opinions in the case of Roderigas v. Sav- 
ings Institution shows that the court did not hold that for ail 
purposes and in favor of ail persons, as against the supposed 
décèdent, the title to his property vested in the administrator, 
but only that it so vested in favor of innocent third persons 
who had dealt with the administrator on the faith of the 
letters. 

The case before the court did not call for anything further 
than this, and I think it is entirely consistent with the opin- 
ions delivered that, if the défendant had not paid the deposit 
to the administrator, and the supposed décèdent had himself 
demanded it, the proceedings in the surrogate's court and the 
issue of the letters would not hâve been held to be a defence. 
In other words, the décision was not strictly that by virtue of 
the appointment of the administrator and the issue of the 
letters the title passed, as it undoubtedly does in the case of 
a deceased person, but that for the protection of the défend- 
ant and for équitable reasons the supposed décèdent was 
estopped to deny, as against the défendant, that the letters 
were valid; that the fact of death was as found by the sur- 
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rogate, and the title had passed. There can, however, be no 
doubt that the raising of an estoppel against a person claim- 
ing his property is, to ail in.tents and purposes, depriving him 
of it, within the meaning of sucli a constitutional provision, 
as truly as the actuai vesting of the title to it in another would 
do. It absolutely and entirely deprivea him of the use and 
enjoyment of it. 

In the récent case of Mann v. Illinois, 94 U. S. 113, it was 
held that a statute of Illinois, regulating the price which 
■warehousemen should charge for the use of their warehouses, 
did not deprive them of their property within the meaning 
of the fourteenth amèndment, because the owners having 
devoted it to a public use the public acquired the right for the 
common good to control that use, at least to the estent of 
making reasonable régulations in respect to the price the 
owner should charge. But no doubt whatever was expressed 
that the taking away from the owner of the use of property 
strictly private would be depriving the owner of it within the 
meaning of this constitutional prohibition, and the two jus- 
tices who dissented from the opinion put their dissent partly 
on the ground that such restriction upon or régulation of 
the use of property by its owner was depriving him of it 
within the meaning of this amèndment. 

Full effect, clearly, cannot be given to this restrictive clause 
according to its plain sensé, considering the purpose it was 
intended to subserve as a protection against eneroachment on 
private rights, unless it be held to prohibit not only the 
deprivation of the légal title, but also the impairment of the 
possession, use or enjoyment by the owner of his private 
property, subject of course to that power which exists in every 
civilized state by law to regulate the conduct of its inhabit- 
ants, and their use of their property, so that they shall not 
unnecessarily injure others, according to the ancient maxim, 
"sic utere tuo ut alienum non lœdas," of which maxim and its 
application the case last cited is a striking example. 

In eonstruing that other restrictive clause of the constitu- 
tion which prohibits the states from passing any law which 
impairs the obligation of contracts, Mr. Chief Justice Taney, de- 
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livering the opinion of the suprême court, says: "It wouldbe 
unjust to the memory of the distinguished men wha framed 
it to suppose that it was designed to protect a mère barren 
and abstract right, without any practical opération upon the 
business of life. It was undoubtedly adopted as a part of the 
constitution for a great and usef ul purpose. It was to main- 
tain the integrity of contracts, and to secure their faithful 
exécution throughout this Union, by placing them under the 
protection of the constitution of the United States; and it 
would but ill become this court, under any circumstances, to 
départ from the plain meaning of the words used, and to sanc- 
tion a distinction between the right and the remedy, which 
would render this provision illusive and nugatory — mère words 
of form, affording no protection and producing no practical 
results." 

Accordingly the suprême court has uniformly held that any 
law subséquent to the making of a contract, materially im- 
pairing the remédies for its enforcement to which the obligée 
was entitled at the time it was made, is void as impairing 
the obligation of the contract. Bronson v. Kingee, 1 How. 
318. And in Green v. Biddle, 8 Wheat. 75, Mr. Justice "Wash- 
ington says: "Nothing, in short, can be more clear upon 
principles of law and equity than that a law which dénies to 
the owner of land a remedy to recover the possession of it 
when withheld by any person, however innocently he may 
hâve obtained it, or to recover the profits received from it by 
the occupant, or which clogs the reeovery of such possession 
and profits by conditions and restrictions tending to diminish 
the value and amount of the thing recovered, impairs bis 
right to and interest in the property. If there be no remedy 
to recover the possession, the law necessarily présumes a 
want of right to it. If the remedy afforded be qualified and 
restrained by conditions of any kind, the right of the owner 
may indeed subsist and be acknowledged, but it is impaired 
and rendered insecure according to the nature of such re- 
striction." 

Further citations are clearly unnecessary for the proposi- 
tion that in the construction of this constitutional prohibition 
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no ]ust distinction can be made between the owner's title and 
his possession, between Ms abstract right of property and 
those incidents of use and enjoyment which constitute the 
value of ownerslîip, or between a law or proceeding which 
purports to effect a change of title and one which purports 
to estop him from recovering the possession of the property, 
while not denying his title. Nor can there be any doubt that 
if the plaintiff is deprived of his property by the décision of 
the surrogate that he is dead, made binding and conclusiye 
upon him by act of the législature, he is deprived of his prop- 
erty by the state, within the meaning of the constitution. 
The prohibition clearly extends to the action of the state, 
through any or ail of the departments, législative, executive 
or judicial. 

The principal question, however, still remains whether the 
plaintiff in this case, who, by the statutes of New York, aa 
construed by its courts, and by the proceeding had under 
those statutes, would clearly be deprived of his property — that 
is, of his elaim against his debtor, the défendant — would be so 
deprived of it "hy due process oflaw." If he would not Jbe he 
has no ground of complaint in this court. 

The term, "due process of law," as used in the fourteenth 
amendment of the constitution of the United States, is the 
same expression used in many of the state constitutions and 
in the fifth amendment, above referred to. Its meaning haa 
been many times expounded by the suprême court. 

In Walker v. Sanvinet, 92 U. S. 92, Mr. Chief Justice 
Waite says : "A state cannot deprive a person of his prop- 
erty without due process of law, but this does not necessarily 
imply that ail trials in the state court affecting the property 
of persons must be by jury. This requirement of the con- 
stitution, is met if the trial is had according to the settled 
course of judicial proceedings. Due process of law is process 
due according to the law of the land. This process in the 
states is regulated by the law of the state. Our power over 
that law is only to détermine whether it is in conflict with 
the suprême law of the land ; that is to say, with the consti- 
tution and laws of the United States made in nursuance 
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tKereof , or with any treaty made under the authority of the 
United States. Hère the state court Las décide d that the 
proceeding below was in accordance with the law of the state, 
and we do not find that to be contrary to the constitution or 
any law or treaty of the United States." 

In Kennard v. Louisiana, 92 U. S. 480, where the law of a 
Btate provided for a proceeding by rule before a court for 
testing the right to an oiSce, and the party whose right was 
disputed was required to put in his answer within 24 hours, 
and then the case waa to be tried immediately before the 
judge, without a jury, and in préférence to ail other causes, 
and the law imposed the burden of proof upoii the incumbent, 
and in favor of the party who held the governor's commis- 
sion, it was held that this was due process of law within the 
meaning of the fourteenth amendment. Mr. Chief Justice 
Waite there says: "The sole question presented for our con- 
sidération in this case, as stated by the counsel for the plain- 
tiff in error, is whether the state of Louisiana, acting under 
the statute of January 15, 1873, throagh her judiciary, bas 
deprived Kennard of his office without due process of law. It 
is substantially admitted by counsel in the argument that 
such is not the case if it has been doue ' in the due course of 
légal proceedings, according to the rules and forms which 
hâve been established for the protection of private rights.' 
We accept this as a sufScient définition of the term 'due 
process of law' for the purposes of the présent case. The 
question before us is not whether the courts below having 
jurisdiction of the case and the parties hâve followed the law, 
but whether the law, if followed, would hâve furnished Ken- 
nard the protection guaranteed by the constitution." He then 
reviews the statute in détail, and says: "There is hère no 
provision for a technical citation, so called, but there was in 
effect provision for a rule upon the incumbent to show cause, 
etc. * * * He was to be told when and where he muât 
make his answer. * * * He had an opportun ity to be 
heard before he could be condemned. This was ' proeess,' and 
when served it was sufficient to bring the incumbent into court, 

v.l,no.9 — 42 
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and to place him within its iuriadiction." And the court, 
in conclusion, say: 

"Prom this it appears that ample provision bas been made 
for the trial of the contestation before a court of compétent 
jurisdiction, for bringing the party against whom the pro- 
ceeding is had before the court and notifying him of the case 
he is required to meet, for giving him an opportunity to be 
heard in bis defence, for the délibération and judgment of 
the court, for an appeal from this judgment to the highest 
court of the state, and for.hearing judgment thereon. A 
mère statement of the facts carries with it a complète answer 
to ail the constitutional objections urged against the validity 
of the act. The remedy provided was certainly speedy, but 
it could only be enforced by means of orderly proeeedings, in 
a court of compétent jurisdiction, in accordance with rules 
and forma established for the protection of the rights of 
parties." 

In the United States v. Cruikshank, 92 TJ. S. 554, the 
suprême court again say: "The fourteenth amendment pro- 
hibits a state from depriving any person of life, liberty or 
property without due process of law, but this adds nothing to 
the rights of one citizen as against another. It simply fur- 
nishes an additional guaranty against any encroachment by 
the states upon the fundamental rights which belong to every 
citizen as a member of society. As was said by Mr. Justice 
Johnson, in Bank of Columbia v. Okely, 4 Wheat. 244, it secures 
the individual from the arbitrary exercise of the powers of 
government, unrestrained by the established principles of pri- 
vate rights and distributive justice." 

In the case of Bank of Columbia v. Okely, A Wheat, 
235, last referred to, it was held that a statute of Mary- 
land, incorporating a bank and giving to the corporation 
a summary process by exécution, in the nature of an attach- 
ment against its debtors, who had, by an express consent 
in writing, made the bonds, bills or notes by them drawn 
or indorsed negotiable at the bank, was not répugnant to 
the constitution of the state of Maryland, which provided 
that "no freeman ought to be imprisoned, etc., or deprived of 
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his life, liberty or property but by the judgment of his peers, 
or the law of the land." 

Eeferring to this provision, and that contained in the con- 
stitution of the United States, the court say: "What was 
the object of thèse restrictions? It could not be to protect 
the citizen from his own acts, for it would hâve operated as a 
restraint upon his rights. It must hâve been against the 
acts of others. But to oonstitute particular tribunals for the 
adjustment of controversies among them, to submit them- 
selves to the exercise of summary remédies, or to temporary 
privation of rights of the deepest interest, are among the com- 
mon incidents of life. Such are submissions to arbitration, 
such are stipulation bonds, forthcoming bonds, and contracta 
of service ; and it was with a view to the voluntary acquiea- 
cence of the individual, nay, the solicited submission to the 
law of the contract, that this remedy was given. By making 
the note negotiable at the bank the debtor chose his own 
jurisdiction. In considération of the crédit given him he 
vôluntarily relinquished his claim to the ordinary administra- 
tion of justice, and placed himself only in the situation of an 
hypothecator of goods, with power to sell on def ault, or a stip- 
ulator in the admiralty, whose voluntary submission to the 
jurisdiction of the court subjects him to personal coercion. 
It is true, cases may be supposed in which the policy of a 
country may set bounds to the relinquishment of private 
rights ; and this court would ponder long before it would sus- 
tain this action, if we could be persuaded that the aet in ques. 
tion produced a total prostration of the trial by jury, or even 
involved the défendant in ciroumstances which rendered that 
right unavailing for his protection." 

This case is important as showing to what extent the 
express assent of the party to the relinquishment of consti- 
tutional guaranties for the protection of his rights of prop- 
erty will obviate the constitutional objection to the want of 
ordinary judicial proceedings for taking it from him. In 
Murray's Executors v. Hoboken Land é Insurance Company, 
18 How. 272, it was held that the taking of property to sat- 
isfy a claim against a tax coUector for a balance due the gov- 
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ernment under a distresa warrant issued by the soliciter of 
the treasury, pursuant to an act of congress, was not depriv- 
ing the owner of his property without "due process of law," 
within the meaning of the fifth amendment to the constitu- 
tion. It was held that "due proceess" was not necessarily 
and exclusively judicial process ; that the term included pro- 
cess for the collection of taxes, and that the process for col- 
lection of a balance due from a tax collector by such a war- 
rant was sustained as due process by the practice of the 
government in thèse states, and in England before the adop- 
tion of the constitution. 

Mr. Justice Curtis, in giving the opinion of the court, says : 
"Tested by the common and statute law of England prior to 
the émigration of our ancestors, and by the laws of many of 
the states at the time of the adoption of the amendment, 
the proceedings authorized by the act of 1820 cannot be 
denied to be due process of law when applied to the ascer- 
tainment and recovery of balances due to the government from 
a collector of customs, unless there exists some other pro- 
vision which restrains congress from authorizing such pro- 
ceedings. For, though 'due process of law' generally im- 
plies and includes actor, reua, judex, régulât allégations, 
opportunity to answer, and a triai according to some settled 
course of judicial proceedings, yet this is not universally true. 
There may be, and we hâve seen that there are, cases under 
the law of England after Magna Charta, and as it was 
brought to this country and acted on hère, in which process, 
in its nature final, issues against the body, lands and goods 
of certain public creditors without any such trial." 

But, perhaps, as full, précise and well considered an expo- 
sition of this constitutional guaranty as has been made is 
f urnished by the suprême court of the state of New York in 
the case of Taylor v. Porter, 4 Hill, 145. Mr. Justice Bron- 
son there says : "The words ' by the law of the land,' as hère 
used, (i. e., in the state constitution,) do not mean a statute 
passed for the purpose of working the wrong. That con- 
struction would render the restriction abiolutely nugatory, 
and turn this part of the constitution into nonsense. The 
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people -would be made to say to the two houses ' you shall be 
vested "with the législative power of the state, but no one shall 
be disfranchised, or deprived of any of the rights or privi- 
lèges of a citizen, unless you pass a statute for that purpose;' 
in other words, 'you shall not do the wrong unless you 
choose to do it.' The section was taken, with some modifica- 
tions, from a part of the twenty-ninth chapter of Magna 
Charta, which provided that no freeman should be. taken or 
imprisonéd, or be disseized of bis freehold,'*etc,, but by iawful 
judgment of his peera or by the law of the land. 

"Lord Coke, in his commentary upon this statute, says 
that thèse words, 'by the law of the land,' mean by the due 
course and process of law, which he afterwards explains to be 
• by indictment or presentment of good and Iawful men, where 
such deeds be done in due manner, or by writ original of the 
common law.' 2 Inst. 45, 50. In North Carolina and Ten- 
nessee, where they hâve copied almost literally this part of the 
twenty-ninth chapter of Magna Charta, the terms ' law of the 
land' hâve received the same construction. 1 Dev. 1; 10 
Yerger, 69. The meaning of the section, then, seems to be 
that no member of the state shall be disfranchised, or deprived 
of any of his rights or privilèges, unless the matter shall be 
adjudged against him upon trial had according to the course 
of the common law. It must be asoertained judicially that 
he has forfeited his privilèges, or that some one else bas a 
superior title to the property he possesses, before either of 
them can be taken from him. It cannot be done by mère 
législation. But if there can bo r, doubt upon the first section 
of the seventh article, thore can, I think, be none that the 
seventh section of the same article covers the case. • No per- 
Bon shall be deprived of life, liberty or property without due 
process of law, nor shall private property be taken for public 
use without just compensation.' 

"In the Matter of Albany Street, 11 Wend. létJ, where it 
was held that private property could not be taken for any 
other than public use, Chief Justice Savage went mainly 
upon the implication contained in the last member of the 
clause just cited. He said : ' The constitution, by authoriz- 
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ing the appropriation of private property to public use, im- 
pliedly déclares that for any other use private property shall 
not be taken from one and applied to the private use of 
another.' And in Bloodgood v. The Mohawk é Hudson R. R. 
Go. 18 Wend. 59, Mr. Senator Traoy said : ' The words should 
be construed as équivalent to a constitutional déclaration that 
private property, without the consent of the owner, shall be 
taken only for the public use, and tlien only upon a just com- 
pensation.' 

"I feel no disposition to question the soundness of thèse 
views, but still it seems to me that the case stands stronger 
upon the first member of the clause, 'No person shall be 
deprived of life, liberty or property without due process of law.' 
The words 'due process of law,' in tkis place, cannot mean less 
than a prosecution or suit instituted and conducted according to 
the prescribed forms and solemnities for ascertaining guilt, or 
determining the title to property. It will be seen that the same 
measure of protection against législative encroachment is 
extended to life, liberty and property, and if the latter can be 
taken without a forensic trial and judgment, there is no seour- 
ity for the others. If the législature can take the property 
of A. and transfer it to B., they can take A. himself and either 
shut him up in prison or put him to death. But none of 
thèse things can be done by législation. There must be 'due 
process of law.'" 

Thèse authorities would seem to be more than sufficient t» 
establish the proposition that it is not compétent for a state, 
by a law declaring a judicial détermination that a man is 
dead, made in his absence, and without any notice to or pro- 
cess issued against him, conclusive for the purpose of divest- 
ing him of his property, and of vesting it in an administrator 
for the benefit of his creditors and next of kin, either abso- 
lutely or in f avor of those only who innocently deal with such 
administrator. The immédiate and necessary effect of such 
a law is to deprive him of his property without any process 
of law whatever as against him, although it is done by process 
of law against other people, his next of kin, to whom notice 
is given. 
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Such a statutory declaratioù of estoppel by a judgment to 
■which he is neither party nor privy, which bas tbe immédiate 
«flfect of divesting bim of his property, is a direct violation of 
this constitutional guaranty. No sucb tbing is known to the 
law as a judgment to which a person is neither a party nor a 
privy being eonclusive against hîm. This bas been repeatedly 
declared in the most empbatic terms by tbe suprême court of 
the United States. Wbile, on tbe otber hand, one wbo is a 
party or a privy to a judgment is conclusively bound tbereby, 
and by the détermination of every question necessarily deter- 
mined tberein ; even by the détermination of a f act essential 
to the jurisdiction of tbe court, so that he cannot impeacb 
tbe decree collaterally by denying tbat fact, bat is limited to 
tbose remédies provided for reviewing the decree by an appel- 
Jate court. 

Tbus, in tbe case of The Mary, 9 Cr. 144, Mr. Cbief Jus- 
tice Marshall says : "Tbe 'whole world, it is said, are parties 
to an admiralty cause. Tbe reason on which tbis dictum 
etands wUl détermine its extent. Every person may make 
bimself a party, and app'eal from tbe sentence, but notice of 
the controversy is necessary in order to become a party, and 
it is a principle of natural justice, of universal obligation, 
ihat, before the rights of an individual be bound by a judicial 
sentence, he sball bave notice, eitber actual or implied, of the 
proceedings against him. Wbere thèse proceedings are against 
ihe person, notice is served personally, or by publication; 
vphere tbey are in rem, notice is served upon the thing itself." 

In Hollingsworth v. Barbour, 4 Pet. 476, the same court 
adopt tbe language used by tbe circuit court below, and say : 
"It is an acknowledged gênerai principle tbat judgments and 
■decrees are binding only upon parties and privies. The reason 
of the rule isfounded on tbe immutable principle of natural jus- 
tice tbat noman'sright shouldbe prejudiced by the judgment or 
decree of a court witbout an opportunity of defending tbe right. 
This opportunity is afforded, or supposed to be afforded, by a 
■citation or notice to appear, actually served ; or, constnict- 
ively, by pursuing such means as the law may, in spécial 
«ases, regard as équivalent to personal service. Tbe course 
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of proceedinga in admiralty causes, and some other cases 
■where the proceeding is strictly in rem, may be supposed to 
be exceptions to the rule. They are not properly exceptions. 
The law regards the seizure of the thing as constructive notice 
to the whole world, and ail persons concerned in interest are 
considered as affected by thîs constructive notice. But, if 
thèse cases do form an exception, the exception is confined to 
Cases of the class already noticed, where the proceeding is 
strictly and properly in rem, and in which the thing con- 
demned is first seized and taken into the custody of the 
court." 

In Walden's Lessees v. Craig's Heirs, 14 Pet. 154, the same 
court says: "It is admitted that the service of process or 
notice is neoessary to enable a court to exercise jurisdiction 
in a case, and if jurisdiction be taken where there bas been 
no service of process or notice the proceeding is a nullity. 
It is not only voidable, but it is absolutely void." In Shelton 
V. Tiffin, 6 How. 186, the same court says : "Had the circuit 
court which rendered that judgment jurisdiction of the case ? 
* * * No process was served upon L. P. Perry, nor does 
it appear chat he had notice of the suit until long after the 
proceedings were had. But there was an appearance by 
counsel for the défendants, and defence was made to the 
action. This being done by a regularly practicing attorney 
it affords prima fade évidence, at least, of an appearance in 
the suit by both the défendants. Any individual may waive 
process and appear voluntarily." 

The court then discusses the évidence tending to show that 
the attorney was not authorized by L. P. Perry to appear, 
and proceeds : "But the appearance by counsel, who had no 
authority to waive process or to défend the suit for L. P. 
Perry, may be explained. An appearance by counsel under 
Buch circumstances, to the préjudice of a party, subjects the 
counsel to damages, but this would not sufSciently protect the 
rights of the défendant. He is not bound by the proceedings, 
and there is no other principle which can afford him adéquate 
protection. The judgment, therefore, against L. P. Perry must 
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be considered a nuUity, and eonsequently did not authorize the 
seizure and sale of his property." 

In BosweU's Lessees v. Otis, 9 How. 360, the same court say : 
"It may be difficult, in some cases, to draw the Une of juris- 
diction so as to détermine whether the proceedings of a court 
are void or only erroneous; and in such cases every intend- 
ment should be favorable to a purchaser at a judioial sale. 
But the rights of ail parties must be regarded. No principle 
is more vital to the administration of justice than that no man 
shall be condemned in his person or property without notice 
and an opportunity to make his defence." 

In Nations v. Johnson, 2é How. 203, the same court say: 
"Notice to the défendant, actual or constructive, however, ia 
essential to the jurisdiction of ail courts, and it was held by 
this court in Webster v. Reid, 11 How. 460, that when a judg- 
ment is brought coUaterally bef ore the court as évidence it may 
be shown to be void on its face by want of notice to the per- 
son against whom it is entered." 

So in Bloom v. Burdick, 1 Hill, 139, the suprême court of New 
York, by Mr. Justice Bronson, say: "The surrogate undoubt- 
edly acquired jurisdiction of the subjeot-matter, on the prés- 
entation of the pétition and account, but that was not enough. 
It was also necessary that he should acquire jurisdiction over 
the persans to be affected by the sale. It is a cardinal principle 
in the administration of justice that no man can be condemned 
or divested o: àis right until he bas had the opportunity of 
being heard. He must, either by serving process, publishing 
notice, appointing a guardian, or in some other way be brought 
into court, and if judgment is rendered against him bef ore that 
is done, the proceeding will be as utterly void as though the 
court had undertaken to act where thesubject-matterwasnot 
within its cognizance. This is the rule in relation io ail 
courts, with only this différence, that the jurisdiction of a 
superior court will be presumed until the contrary appears, 
whereas an inf erior court, and those claiming under its author- 
ity, must show that it had jurisdiction." 

In Thompson v. Soinlie, 2 Pet. 169, the suprême court 
quotes and adopts the following lauguage: "When a court 
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bas jurisdiction ît bas a right to décide every question that 
occurs in the cause, and, whather its décisions be correct or 
net, its judgment, until reversed, is regarded as binding in 
every otber court. But if it acts without authority, its judg- 
ments and orders are regarded as nuUities. Tbey are net 
voidable, but simply void, and form no bar to a recovery 
Bought in opposition to them, aven prior to a reversai." Thia 
last case is an authority for the position that as against per- 
sons who were parties to the eause or proceeding, and those 
in privity with them, the détermination of every fact, includ- 
ing facts which the court must find in order to maintain its 
jurisdiction of the cause, is final and conclusive as against a 
party unless reversed, and cannot be disputed by such party 
in any collatéral proceeding or suit. The plain ground of 
this doctrine is that even jurisdictional facts, so called, may 
be put in issue, and the court bas authority and jurisdiction 
to try that issue, and what is or may be put in issue in a cause 
is, upon the strongest grounds of public policy, conclusively 
determined by judgment as between those who are parties to 
the cause, unless reversed by an appellate court. This doc- 
trine, as applicable to what are called jurisdictional facts, is 
recognized by the courts of New York. Dyckman v. Mayer, 
6 N. Y. 434. See, also, In re Griffith, 18 N. B. E. 510. 

Thèse authorities show very clearly what are the essentials 
of "due process of law," in référence to any judicial proceed- 
ing which, directly or indirectly, opérâtes to deprive any per- 
son of his property or its bénéficiai use or enjoyment, or the 
recovery of its possession in the courts. What is absolutely 
indispensable is, unless he bas consented to the act of depri- 
vation, that he shall hâve notice of the proceeding, either 
actual, or, in proper cases, constructive, by publication or by 
seizure of the thing itself ; and that he shall bave an oppor- 
tunity to be heard in defence of bis right or title. If the 
proceeding is wanting in thèse essentials, then, by the prin- 
ciples of the common law, whatever force and effect the 
judgment may otherwise bave, it cannot bind him ; he is not, 
and cannot be treated as a party to the judgment without a 
violation of what is regarded as a f undamental rule of natural 
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justice. This rule of the common law is obviously intiniately 
connected with the constitutional prohibition upon the states 
and the gênerai government, forbidding them to deprive any 
person of his property without "due process of law." 

Those constitutional guaranties were devised and intended 
to perpetuate and guard against législative and judicia^ 
infringement this principle of English and American liberty. 
Indeed, some eminent authorities hâve gone so far as to say 
that, independently of the constitutional restrictions on the 
powers of government embraced in the prohibitions against 
the violation of the obligation of contracts, and the taking of 
private property from one person and giving it to another 
without due process of law, the législative power in thèse 
states does not extend so far on the ground that such en- 
croachments on private rights are not a proper subject of gov- 
ernmental action. By Story, J,, Williamson v. Leland, 2 Peters, 
657; by Bronson, J., Taylor-v. Porter, 4 Hill, 144. 

Tested by thèse authorities, the proceedings by which, if 
they are valid, the plaintiff has been deprived of his property 
cannot be considered due process of law. Without any pro- 
cess whatever, so far as he is concerned, and without notice 
to him, aotual or constructive ; without his having any oppor- 
tunity to be heard in defence of his title, and by force of a 
decree or décision of a court thus made which is declared by 
statute to be conclusive of the fact found that he is dead, the 
title to this property, which belongs to him, is transferred to 
another. The fact that other persons, his next of kin, had 
notice, is immaterial. Their interest in the matter is adverse 
to him, and if the proceedings were by "due process of law" 
as to them, that cannot make them so as to him. 

In fact, the whole proceeding is based on the idea that there 
was no longer any such person as this plaintiff, and conse- 
quently the statute s made no provision whatever for notice 
to or process to be sarved on him. He was not in any sensé 
a party to the proceeding, and, according to the principles of 
common law, the décision was not binding upon him. As re- 
peatedly held by the suprême court thé décision by the sur- 
rogate, as against him, tbat he is dead, cannot be regarded 
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as a Talid judgment against him. It is void for want of the 
essential and vital ingrédients of a judgment. 

The proceeding was not a proceeding in rem, so that the 
Beizure of the property itself by the officer of the court could 
be considered as constructive notice. There was no seizure 
anterior to the deeree or judgment declared to be binding on 
him. In ail proceedings in rem the seizure précèdes and 
supports the deeree. Hère the deeree is relied on as justify- 
ing a possession subsequently taken. Nor was his property 
taken under the taxing power of the state, where the "due 
proeess of law" may be, in the first instance, at least, an exec- 
utive proceess, and nofc a proceeding by judicial forms. 
Murray's Lessees v. Hoboken L. é I. Co. ut supra; Davidson 
V. New Orléans, 96 U. S. 162. 

It is, however, insisted that the proceedings are by "due 
proeess of law," because, by going out of the state and re- 
maining away for so long a time, the plaintiff subjected his 
property to the opération of the laws of the state; It is also 
claimed that a presumption of deatb arose from his absence 
for more than seven years. In the case of lîoderigas v. East 
River Savings Institution, 63 N. Y. 473, Judge Miller gives a» 
a reason why the statute making the finding of the surrogate 
conclusive on the supposed décèdent, in favor of innocent 
persons dealing with the administrator, is not to be regarded 
as taking his property without due proeess of law, that it is 
compétent for the législature "to provide safeguards for the 
protection of innocent persons who act under the deeree of a 
compétent court, and thus remody the evils which would 
resuit from a want of such power." Ile says : "At most 
such laws are but régulations in regard to a subject of gên- 
erai interest to the community, and are essential to the wel- 
fare of society, the promotion of justice, and the proper 
administration of estâtes. In the case at bar it was no 
fault of the défendants that they paid the demand to an 
administrator duly qualified, and the blâme, if any, rests with 
the party who, by a long absence, placed himself in a posi- 
tion where be was supposed to be dead. " 

This justification of the statute is an attempt to bring this 
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législation within the limits of that large class of state légis- 
lation generally known as the police power of the states, 
which has been said to comprehend, in its -widest sensé, "the 
whole System of internai régulation by which the state seeks 
not only to préserve the public order and to prevent offences 
against her authority, but also to establish, for the intercourse 
of one citizen with another, those rules of justice, morality 
and good'conduct ■which are caiculated to prevent a conflict of 
interests, and to insure to every one the uninterrupted enjoy- 
ment of his own, as far as is reasonably consistent with a like 
enjoyment of equal rights by others. It extends, says another 
eminent judge, to the protection of the lives, limbs, health, 
comfort and quiet of ail persons, and of ail property within 
the state, aa exemplified in the maxim, sic utere tuo ut alie- 
num non lœdas. Thorp y. Bailroad, 27 Y t. Ii7." Bj Clifford, 
J., dissenting, Tennessee v. Davis, S. C. U. S., October term, 
1880. Judge Miller also says, (63 N. Y. 47é:) "Whiie a 
person is thus absent creditors may attach his property, the 
state may dispose of his real estate by a sale for taxes, and 
the local authorities of a municipality by an assessment sale." 
No question can be made of the power and right of the 
etate to provide by law for the application of the property of 
absent persons to the payment of their just debts. This is 
one of those cases in which the courts hâve recognized the 
giving of notice by publication according to law after an 
attachment as constructive notice, and such an attach- 
ment and publication would unquestionably be due pro- 
cess of law. So the right to levy on property for taxes is 
recognized as "due process of law," where, by long usage, 
and the necessity of the case, judicial "process" is not re- 
quired. But it may well be doubted whether any state ever 
provided for applying the property of an absent défendant to 
the payment of the owner's debts without an attachment, 
which is a seizure of the thing itself, or without publication, 
which is the best form of notice the circumstances admit of. 
Certainly the state of New York never passed such a law. On 
the contrary, the rights of absent défendants to "due process 
of law" are in thèse respects carefuUy guarded. The refer- 
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ence, therefore, to the power to subject the property of absent 
persons to attachment for their debts does not tend to show 
that the process in this case was "due process of law," but 
rather thecontrary; ail the ordinary incidents of such process 
which alone make it "due process" are wanting, Nor is the 
object and design of the laws in question to apply the prop- 
erty to the payment of debts. Though that is incidentally 
provided for, their chief object, as well as their chief effeot, 
is to distribute it among the supposed next of kin, who hâve in 
fact no right to it. 

There can be no question, also, that it ia within the power, 
and is the duty, of the state to provide ail proper safeguards 
for the protection of innocent persons who bave been led into 
mistake, to their injury, by the action of the surrogate, or 
otherwise; but, as it seems to me, this laudable and proper 
législation must stop where it will operate to deprive another 
innocent person of his property for their benefit, There are 
some misfortunes that aven the most innocent cannot be pro- 
teoted against by the power of the state. Such is the case of 
persons who are innoeently misled into the belief that void 
judgments are valid, as in the case of a suit carried on against 
a person supposed to be alive, but in reality dead. Lorlng v. 
Folger, 7 Gray, 505; Jochimsen v. Savings Bank, 3 Allen, 87. 

In fact, this argument for the protection of the innocent 
sufferer against the conséquences of the acts of another, by 
whom he has been misled into the misfortune of parting with 
his money, seems to be a misapplication of the doctrine of 
estoppel in pais. If the plaintiff has, by his conduct or décla- 
rations, induced the défendant to pay this money to the per- 
son holding the letters, then he will be estopped to deny the 
authority of that person to reçoive it; but every case of estop- 
pel in pais must rest on its own peeuliar circumstances. The 
défendant has not pleaded an estoppel in pais, but an estoppel 
by record — a judgment alleged to be binding on the plaintif. 
Nor has any court directly or plainly put the exemption of the 
défendant from liability, in a case like this, on any other 
ground than such an estoppel by record. Nor does it seem to 
me that a person remaining out of the state for however long 
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a time, and failing to make known to persons within the state 
the fact of his continued existence, imports such a représen- 
tation that he is dead that another person leaming of thèse 
facts, or being able by inquiry to leam them, and also to 
ascertain that they are the sole foundation for the issu of 
the letters of administration, can be said to be deceived as to 
■ any matter of fact. • 

The facts, indeed, are not inconsistent with continued lîfe. 
The second case of Roderigas shows clearly that a person 
dealing with an administrator is, held not only to knowledge 
of what évidence the surrogate acted on, which can be ascer- 
tained by inspection of the record, but also to inquiry as to 
whether he acted judicially or not — a fact which maybe con. 
trary to what appears on the face of the record. Applying 
this rule ; and ail persons dealing with a person holding lettera 
in a case like this must be held to know that the proof of 
death rests wholly on évidence not inconsistent with the fact 
of life, and, that, therefore, if the person is alive the judg- 
ment of the surrogate that he is dead cannot be conclusive 
against him; there is, as it seems to me, no élément of an 
estoppel in pais, because there is no déception or false rep- 
résentation of any fact. The party deals with the matter 
knowing that the supposed décèdent may be alive. He 
knows, therefore, it would seem, that he takes or deals with 
his property subject to that risk. But, however this may be, 
there is another ground on which the doctrine of équitable 
estoppel clearly cannot avail to sustain this proceeding. 

It is the established rule of law that no person can avail 
nimself of the déclarations or conduct of another person as an 
équitable estoppel or estoppel in pais, unless those déclara- 
tions or that conduct was in fact known to him at the time 
he parted with vaine or otherwise altered his position in reli- 
ance thereon, for the very obvions reason that the ground and 
the only ground of the estoppel is that the party was influ- 
enced by the déclaration or conduct to part with value or 
otherwise change his course of action. And nothing can be 
clearer than that déclarations or conduct of one person, in 
order to influence the action of another, must be known to 
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him. People v. Bank of North America, 75 N. Y. 561. î:îo"W, 
the rule declared by the statute in question is that the inno- 
cent third person who pays ont his money in. reliance upon 
letters issued by the surrogate, regular in form, provided the 
surrogate determined judicially the fact of death, can, in ail 
cases, claim the benefit of an estoppel by sueh a record against 
the supposed décèdent. And the law, in its apj)lication, is 
not limited to cases in which the décision of the surrogate is 
founded on évidence as to the conduct or the voluntary acts 
of the supposed décèdent, as for instance, his leaving the state 
and remaining away without communication for such length 
of time as bas been held to raise a presumption of death for 
certain purposes. 

The statute applies to ail cases whatsoever in which, upon 
any compétent proof, the surrogate détermines that the man 
is dead; as, for instance, where the évidence is that he 
shipped on board a certain vessel which was lost at sea, or 
that he was killed in a railroad disaster, or shot in the 
streets shortly before the pétition for letters was filed. It is 
obvious that there are very many states of proof, whoUy with- 
out regard to any voluntary action of the supposed décèdent, 
which may hâve resulted in the décision of the surrogate. 
AU that a person relying ou the letters, therefore, can be 
held to know, or be informed of by the same being communi- 
cated to him, is that, upon some compétent évidence, the 
surrogate bas found the fact of death. This clearly is not, 
in itself, any knowledge of any conduct on the part of the 
supposed décèdent. 

There is not, therefore, the essential élément of an équita- 
ble estoppel, that the party relied on the conduct of the 
party — that is, upon his voluntary and unexplained absence — 
for that is not implied in the surrogate's finding, even if such 
absence would, in any case, work an estoppel. If this stat- 
ute were limited to the single case of a person who had left 
the state and not been heard from for a certain length of 
time, then there would be some force in the argument that a 
person relying on the letters was influenced by his knowl- 
edge of the fact, because in that case the letters could not 
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properly issue, except on proof of that fact to the satisfac- 
tion of the surrogate. There is, therefore, no ground for 
holding that the rule of the statute can be defended on the 
principles of estoppel in pais. 

As to this particular case there is no évidence that the 
défendant knew or relied on anything but the New York letters. 
There is no évidence that the défendant knew or inquired 
upon what évidence Lavin was found by the surrogate to be 
dead. And if they had seen the proofs exhibited to the sur- 
rogate they would not hâve given any information as to any 
voluntary act or conduct of the plaintiff, except that he was 
absent from Ehode Island without proof of bis being alive. 
Therefore the défendant cannot be held to bave been in- 
fluenced by the plaintiâ's alleged conduct in absenting him- 
self from the state for so long a time without communication. 
Any further discussion of the doctrine of équitable estoppel 
as applied to the case, is unnecessary. 

The position taken that ail persons hold their property 
Bubject to existing laws must be qonceded, with some very 
important limitations. Unquestionably ail persons within 
the jurisdiction of the state hold their property subject to 
restriction as to its use by the exercise, on the part of the 
state, of the police power already referred to, and, in thia 
sensé, subject to the laws of the state, whether enacted before 
or after the title was acquired. But ^he laws must be valid 
and constitutional laws. The state cannot take away from 
property the essential character of property. It cannot, 
under cover of the exercise of the police power, make prop- 
erty already acquired, or thereafter to be acquired, subject to 
be taken away from its owner without due process of law. 
It could not pass a gênerai law providing as to ail after- 
acquired property that it should be held on the tenure or 
condition that, in certain prescribed cases, it should be taken 
from the owner and given to another without any form of 
judicial proceeding, without notice or an opportunity to be 
heard. 

A construction which would allow this would, in effect, allow 

v.l,no.9— 43 
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a state, by law, to abrogate,'within its limits the institution 
of property altogether. And, although it Ib true that that 
■which a man bas not cannot be taken from bim, yet the nec- 
essary implication of the amendment is tbat property, as 
generally understood, witb ail its necessary incidents, shall 
forever be preserved within tbe limits of tbe Union. Nor can 
it be claimed that this particular statute can be sustained as 
not depriving persons of their property without "due process 
of law," on the ground that it is a well recognized and defined 
case, in which, from necessity and by long usage, anterior to 
the establishment of the constitution, process other than 
judicial, and wanting in the essential parts of actor, reus, 
judex, regular allégations, opportunity to answer, and a trial 
aecording to some settled course of judicial proceeding has 
become "due process of law," as was held in respect to the 
executive warrant against a tax collector; for, on the con- 
trafy, this statute, as construed by the court of appeals, ia 
conceded to be a novelty in législation. 

This mode of depriving a living person of bis estate, by 
holding him concluded by a surrogate's décision that he is 
dead, has no support elsewhere in the authority of the Eng- 
lish or American courts, so far as is shown. It has been by 
courts of tbe highest authority declared or treated as a légal 
impossibility. Jochimsen v. Suffolk Savings Bank, 3 Allen, 87 ; 
Allen \. Dundas, 3 T. E.'125; Griffith v. Frazier, 8 Cranch, 9; 
Melia v. Simmons, 45 Wis. 334; Morgan v. Dodge, 44 N. H. 
259; Duncan v. Steivart, 25 Ala. 408; McPherson v. Cauliff, 
11 S. & E. 422; Bolton v. Jacks, 6 Kobt. 190, See, also, 15 
Am. L. Eeg. 212. 

Every restriction on the power of the states contained in 
the national constitution may be expected, in some instances, 
to involve some hardship ; and in this case it may be that the 
protection in this way of an innocent person who had, under 
a mistake as to the fact, lost his money by paying it to a per- 
son having no authority to reçoive it, might, in a certain 
sensé, be considered humane, and if it were lawful, and in- 
fringed no one's rights, proper and commendable. But thèse 
restrictions upon législation and judicial power are imposed 
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because, whatever hardship may attend their application in 
particular instances, the principle of personal liberty embodied 
in them — the préservation of private rights against infringe- 
ment, except witli the consent of the owner, or "by due pro- 
cess of lav?" — is of paramount importance and vital to the 
welfare of the community. The présent case seems to me to 
be fairly within the letter of the spirit of the constitutional 
guaranty. 

For thèse reasons it must be held that the proceeding 
taken under the laws of Nevsr York, which are set up as jus- 
tifying the defendant's refusai to pay to the plaintiff the 
amount of his deposits, is void as to him, because it -would 
deprive him of his property without "due process of law." 

It is also olaimed that, if the New York letters are void, the 
payment to the administrator may be jûstified under the 
Ehode Island letters, on the principle that though a foreign 
administrator cannot sue hère without obtaining ancillary 
letters, yet a payment to him is a good payment and dis- 
charges the debt. Parsons v. Lyman, 20 N. Y. 103. 

But it is clear that the Ehode Island letters bave no greater 
validity than the New York letters. The Ehode Island statute 
undertakes to do directly what the New York statute aims to 
accomplish by the more indirect method of declaring a judi- 
cial décision conclusive against a person not a party to it. In 
Ehode Island the court does not go through the form of decid- 
ing that the person is dead, but, conceding that he is only 
absent, distributes his estate "as if he were dead," without 
any notice or process upon him whatever. 

I do not see how any respectable argument can be made 
that this is not depriving him of his property without due 
process of law, or how it can be necessary or reasonably 
proper for the proper government of the persons and the 
property within the jurisdiction of the state. That the state 
may make a law for takiug care of abandoned estâtes, with 
proper provisions for notice to the absent or unknown owners, 
will notbe denied, but this is not such a law. Moreover, this 
property was not in Ehode Island, nor sabject to its jurisdic- 
tion. It was in this state. The fact that the pass-book hap- 
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pened to be there is immaterial. It was mère évidence of 
the indebtedness, and not a negotiable seourity for it. For 
thèse reasons the Ehode Island letters cannot avail the de- 
fendant. 

I think it may be doubted whether the Ehode Island letters 
•were such letters as are contemplated by the statutes of New 
York as original letters of administration, which authorize 
the issue of ancillary letters hère at ail, because they do not 
purport to be letters of administration on Ihe goods and es- 
tate of a deceased person. But, as this point bas not been 
argued by counsel, I hâve preferred not to put the décision of 
the case on this ground, and its further considération is un- 
necessary. 

Judgment for the plaintiff for 1880.26, with interest from 
March 1, 1879, with costa. 



United States v. Anoabola. 

(Circuit Goiirt, 8. D. New York. January 26, 1880.) 

iHVEIGIiBMBNT— iNVOLTmïART SERVICE AB StiIBET MUBICIAN — AOT OF 

JuNB 23, 1874, (18 8t. at Labsb, 251.) 

Motion for new trial. 

William P. Fiero, Asst. Dist. Atty., for the United States. 

Charles S. Spencer, for défendant. 

Blatchford, J. On the twenty-third of June, 1874, an act 
was passed by congress, (18 U. S. St. at Large, 251,) entitled 
"An act to protect persons of foreign birth against foroible 
constraint or involuntary servitude." 

It provides that "whoever shall knowingly and wilfuUy bring 
into the United States, or the territories thereof, any person 
inveigled or forcibly kidnapped in any other oountry, vcith 
intent to hold such person so inveigled or kidnapped in con- 
finement, or to any involuntary service, and whoever shall 
knowingly and wilfuUy sell, or cause to be sold, into any con- 
dition of involuntary servitude, any other person, for any 
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term whatever, and every person who shall knowingly and 
■wilfully hold to involuntary service any person so sold and 
bought, shall be deemed guilty of a felony, and on conviction 
thereof be imprisoned for a term not exceeding five years, 
and paya fine not exceeding $5,000." 

Under this statuts an indictment was found in this court 
against the défendant, charging, first, that he unlawfuUy, 
feloniously, knowingly, and wilfully brought into the United 
States, to-wit, into the city and county of New York, in the 
state of New York, one Francesco Libonati, a person who 
had theretofore been inveigled in the kingdom of Italy, with 
intent to hold said Libonati in confinement, and to an in- 
voluntary service of begging and of playing on musical instru- 
ments. A second count was like the first, substituting 
"forcibly kidnapped" for "inveigled." A third count was 
like the first, substituting "inveigled and forcibly kidnapped" 
for "inveigled." A fourth count charged that the défendant 
unlawfully, feloniously, knowingly, and wilfully held to an 
involuntary service of begging and playing on musical instru- 
ments one Francesco Libonati, a person who had theretofore 
been unlawfully and knowingly sold by certain persons, to the 
jurors as yet unknown, into a condition of involuntary servi- 
tude for a term of four years and six months, and had been 
theretofore, by the said Ancarola, bought for the service and 
servitude aforesaid, and for the term aforesaid, of the persons 
aforesaid. A fifth count was like the third count, except that 
it charged the intent of the défendant to be to hold Libonati 
to an involuntary service. 

Two other indictments, with the same charges, were found 
against the défendant, except that one of them related to a 
person named Michèle Quirino, and the other to a person 
named Giosue Givrieri. The three indictments came on for 
trial before this court, held by Judge Benedict, and a jury, 
and were consolidated by the court under the provisions of 
section 1024 of the Eevised Statutes, and one trial was had 
on them as so consolidated. The jury found the défendant 
"guilty of the several offences charged in the indictments." 
The défendant now moves on the minutes of the trial, as 
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settled by the judge who tried the case, for a new trial and 
in arrest of judgment, the motion being made at an exclu- 
sively criminal term held under section 658 of tlie Eevised 
Statutes, before the circuit judge and the two district judges 
named in section 613 of the Eevised Statutes. 

The évidence given on the trial showed thèse facts : The 
défendant arrived in the city of New York on the second of 
November, 1879, in a steamer from Europe, having with him 
seven boys, of whom the three persons named in the indict- 
ment were three. He came on shore with the ^even boys. 
Mr. Jackson, superintendent of the dépôt at Castle Garden, 
where he landed, had a conversation with him there imme- 
diately af ter he landed. Mr. Jackson testified : "I asked 
this man if those children were with him, and he said they 
were. I then asked his name, and he told me Ancarola. I 
brought him up to the register's desk, and he registered their 
names. I asked him where they were going, and he said to 
Montréal, to their relatives there. I brought them inside 
then, and he handed me their passage ticket to Montréal, as 
évidence that they were going there." The children were not 
allowed to go with him. He was arrested on the eighth of 
November. At the trial no évidence was introduced by the 
défendant, The chief testimony for the government was that 
of the three boys named in the indictments, Quirino being 13 
years old, and Libonati and Givrieri being each 11 years old. 

The story of Libonati is this : He was born at CalveUo, 
Italy. His mother is living there. His father is dead, The 
boy was working in a blacksmith shop for two and, a half 
cents a day, making nails. He had two sisters and a brother 
in Calvello, and a brother and a cousin in New York. His 
family were poor. He could not play upon any musical instru- 
ments. His father had gone to New York, and had died 
there. The boy, being at his shop, was sent for by his 
mother, and went and found with her lier brother and the 
défendant. His mother asked him if he wanted to go to Am- 
erica, and he said "Yes." His uncle said, "Go to America 
with this man ?" and the boy said "Yes." The défendant said 
to the mother, "Will you give me your sou?" and she said 



UNITED STATES V. ANCAEOLA. 679 

"Yes." He also said to her that the boy was to play the 
harp in Chicago. The hoy said that he wanted to play the 
violin, but the défendant said that he must play the harp, and 
the boy then said that he wonld play the harp. The boy went 
with bis uncle to Naples, thence he went to Marseilles and 
London with another boy. At London he met the défendant 
and other boys, and they came from London to New York in 
the steamer. On the way over the défendant said to the boy, 
"If we get arrested say we are going to. Montréal." The boy 
had no relations in Montréal. 

The story of Quirino was this : His mother îs living. His 
father died in New York. The boy was born in Calvello, 
Italy, and lived there. He is a relative of the défendant. 
He has a sister. His family are poor. He did not work at 
anything, but went to school. The boy and his mother, his 
uncle and the défendant, being together at Calvello, it was 
verbally agreed between the mother and the défendant that 
the boy was to be four years and a half with the défendant, 
in Chicago, and that the défendant was to give the mother 
40 ducats. The défendant said: "You live four and a half 
years with me, and I will teach you the business, and what- 
ever money you make you will give to me." The mother 
said: "If you want to go, go; I don't want to compel you to 
the contrary." The uncle said the same. The défendant 
told the boy he would hâve to learn the violin, and that he 
would be clothed and fed. The boy said that he would go. 
His uncle took him from Calvello to Marseilles. There he 
met the défendant, who took him to London, and thence to 
New York in the steamer. On the way over, the défendant 
told the boy to tell every one that he was going to see his 
uncle in Montréal. He did not hâve an uncle in Montréal. 
The story of Givrieri is this : His father and mother are 
living in Calvello, Italy, where he was born. He has a 
brother and a sister. His mother proposed to the défendant 
to take the boy to America. The défendant had just returned 
from thére. He said, in the présence of the boy, that Amer- 
ica was a good place, and he talked of the "beautiful things 
of America." He said to the father and mother: "If you 
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let yoiir son go with me he •will do very well in America and 
send you plenty of money bye and bye. " He said several 
times, in the hearing of tlae boy, that America was a good 
place, and that they would make plenty of money there, and 
that they were going to make money for him. The boy waa 
to work, and ail the money he was to give to the défendant. 
The défendant was to take the boy to Chicago and teach him 
music, and from Chicago he would take him further. This 
was said in the présence of the parents. They told the 
défendant not to ill-treat the boy and to feed him properly, 
and that if they should get a letter from him saying that he 
was not properly treated they would corne and take him away. 
It was then agreed that the défendant should give the father 
80 ducats, and that the boy should go with the défendant for 
four years and be fed and clothed by him, and taught music. 
The boy went to Marseilles, and there the défendant found 
him. On the way to New York, in the steamer, the défend- 
ant said to the boy : "Let us pray to God that we can pass 
through New York ail right. After that I will teach you 
music." He gave the boy a paper with an address in New 
York where to go, and iold him not to let himself be seen by 
any officer for they might arrest him, and if any one asked 
him what he was going to do not to say that he was going 
with a padrone. He also told him if any one asked what bis 
business was to say that he was a printer, and if they asked 
where he was going to say that he was going to Montréal, 
and if they asked to whom, to say that he was going to an 
uncle. He did not hâve an uncle in Montréal. 

The statute of Italy of December 21, 1873, referred to in 
the charge of the court to the jury, was put in évidence. 
Portions of the charge of the court to the jury were excepted 
to by the défendant. One portion of the charge was as fol- 
lows: "In connection with the évidence in respect to the 
arrangement made in Italy, it will be important for you to 
consider the law of Italy relating to the employment of chil- 
dren in wandering professions. But it must be remembered 
that the accused is not on trial for violating the law of Italy, 
and cannot be found guilty by you because of any violation 
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of the la-w of Italy that ycu may believe to hâve been dis- 
closed by the évidence. He must be fouiid gïiilty, if at ail, 
for a violation of the laws of the United States that you 
hâve heard read. The law of Italy has been admitted in 
évidence as bearing upon the question of inveiglement, and 
Bolely for the parpose of showing the character of the act to 
whieh the consent of thèse children was obtained in Italy. 

"The law of Italy provides as foUows: 'Section 1. Any 
person who shall entrust, or, under whatever pretence, shall 
commit, to natives or strangers, other persons of either sex, 
under the âge of 18 years, though his or her own children 
or pupils, and any native or stranger who shall receive them, 
with the intent to employ them in the kingdom, in whatever 
manner, or under whatever dénomination, in the practice of 
wandering professions, as * * * , witches, charlatans, 
errant players or singers, rope-dancers, guessers, fortune- 
tellers, animal exposers, beggars, and similar wanderers, shall 
be punished with imprisonment from one to three months, 
and fined from 51 te 250 lire. 

" ' Section 3. Any one who shall trust or deliver in the king- 
dom, or take abroad, in order to trust or deliver to natives or 
Etrangers abroad, persons under 18 years of âge, however 
his or her own children or pupils, and any native or stran- 
ger who shall receive sueh persons in order to take, trust or 
deliver them abroad, for the purpose to employ them, in what- 
ever way, and under whatever dénomination, in the practice 
of wandering professions, as shown in section 1, shall be 
punished with imprisonment from six months to one year,. 
and ûned from 100 to 500 lire.' 

"You will observe that the arrangement to which the assent. 
of thèse children was procured in Italy was unlawful, pro- 
vided the children were intended to be employed in a wander- 
ing profession, such as errant players, or beggars, or similar 
wanderers. It has been contended hère that thèse children 
were not intended to be employed as wanderers, in violation 
of the law of Italy, because the évidence is that they were 
to bé etaployed to play the harp or be musicians in Chicago. 
But, gentlemen, a child of 11 or 13 years of âge mky '^é a^ 
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wanderer in the etreets of a great city, and if, upon consider- 
ing the évidence, and what has been proved in regard to the 
character of the arrangement made in Italy, and the âge of 
the ehildren and their ability to earn money for the accused 
by labor, you conclude that the arrangement made in Italy in 
regard to those ehildren, or either of them, contemplated the 
delivery of the ehildren to the accused to be by him brought 
to this country for the purpose of being employed as beggars 
or street musiciana in Chicago, and that the child was then 
and there enticed to consent to such an arrangement, then you 
will be justified in finding that such child had been inveigled 
in Italy." The foregoing portion of the charge was excepted 
to by the défendant. 

After charging that it must be "proved that the accused 
brought the child hère with the intent to hold the child when 
BO brought to involuntary service as a beggar or as a musi- 
cian," the court proceeded as follows: "Upon this question 
the âge of the child is important, for, as you know, in regard 
to some things a child of such tender years is incapable of 
consent. The nature of the employment to which the accused 
intended to put the child, the évidence in regard to the 
arrangement made in Italy, and the ability of the child to 
labor or play an instrument, are important circumstances in 
this connection, also, for if you believe from the évidence 
that the intention of the accused in bringing the child to this 
country was to employ the child as a beggar or as a street 
musician, for his own profit, and that such intended employ- 
ment was one injurions to its morals and inconsistent with 
its proper care and éducation, according to its condition, 
then you wiU be justified in finding that he intended to hold 
fiuch child to involuntary service, as charged in the indict- 
ment, and this, notwithstanding the fact that the child had 
«onsented to the employment in Italy, and that no évidence 
of a subséquent dissent, while under the contre! of the accused, 
has been given." 

The foregoing portion of the charge was excepted to by the 
défendant. The défendant also contends that there was no 
évidence that any of the ehildren had been inveigled in Italy, 
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and no évidence that the défendant had the intent to hold 
any of the children to any involuntary service in this 
country. 

"Inveigle," is defined by Worcester thus : "To persuade 
to something bad, to wlieedle, to entice, to seduce, to beguile." 
He defines "entice" thus: "To allure to ill, to attract, to 
lure, to draw by blandishments or hopes, to decoy, to tempt, 
to seduce, to coax." To inveigle or persuade or entice neces- 
sarily implies that the person is persuaded or entieed, and 
yields assent as the resuit of the persuading or enticing. 
Yet the statute is founded on the view that the person so 
assenting and so inviegled may be brought hère by one who 
knowB the circumstances of the case, with the intent to hold 
Buoh person to involuntary service, although the service be 
the one to which the inveigling related. The arrangement 
made in Italy was, clearly, a transfer of the children to the 
service of the défendant to earn money for him as street 
musicians in Chicago. They were of an âge to be able to do 
so. The influence brought to bear upon them by their parents 
and uncles, and by the statements of the défendants, to induee 
them , to consent, in view of their condition in lif e and their 
âges and their inexpérience, was enticement and inveigle- 
ment. The charge on this subject was proper and not open 
to exception. Moody v. The People, 20 111. 315, 319. 

In regard to the other portion of the charge, the children, 
in serving the défendant as street musicians, for his profit, 
to the injury of their morals, subject to his control, could not 
properly be considered as rendering him voluntary service. 
They were incapable of exercising will or choice affirmatively 
on the subject. They were cast off by their parents, in viola- 
tion of the law of Italy, and their being in this country at ail 
with the défendant was, on ail the facts, really involuntary 
on their parts, although the sham form of their consent was 
gone through with. The charge seems to us entirely correct. 
Moody V. The People, 20 111. 315, 319; The State v. Bol- 
lins, 8 N. H. 550, 565. The observations already made, taken 
in connection with the testimony recited, show that there was 
ample évidence to warrant the jury in finding inveiglement in 
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Italy, and the intent of the défendant, with full knowledge 
of Buch inveiglement, to hold the cliildren in this country to 
involuntary service to him as street musicians. 
The motions are denied. 
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[Circutt Court, S. D. Nm York. April 7, 1880.) 

CoNTEACT — Lettbr — Statutb op Feauds — Commissions. — PlaiatiH 
offered, by letter, to sell defendant's goods for 10 per cent, commission, 
under an arrangement that should last for two years. Défendant replied 
by letter, oftering plaintifl: 7>^ per cent, commission on ail the goods he 
should sell and ail the trade he should make for the défendant. Plaintill 
thereupon proceeded to obtain orders for the défendant, and the latter 
fllled them by shipping the goods to the purchasera. Rdd, (1) that the 
agreement was valid under the statute of f rauds ; (2) that the plaintifl 
was under no obligation, express or implied, to dévote himself exclu- 
sively to the sale of the defendant's goods ; and (.3) that défendant was 
entitled to commissions on ail sales made through his influence, whether, 
in fact, made by him or not 

Motion for new trial. 

«7. H. Whitlegge, for plaintiff. 

Jonathan Marshall, for défendant. 

Wallage, J. The défendant moves for a new trial, al- 
leging errors of law upon the trial, and that the verdict 
is against the évidence. The plaintiff sued to recover com- 
missions alleged to be due under a contract with défend- 
ant. The évidence eetablished that prior to July, 1873, 
the plaintiff and the agent of the défendant had a conversa- 
tion in regard to the plaintiff selling umbrella goods for the 
défendant, but nothing was specially suggested on either side. 
July Ist, the plaintiff wrote the agent of défendant that he 
would sell the defendant's goods for 10 per cent, commis- 
sion upon ail their sales of that line of goods, but should not 
be willing to enter upon any arrangement unless it should 
be one for two years, as the hardest part of his services would 
consist in introducing defendant's goods to his customers. 
Yii^ next day the defendant's agent wrote in reply that défend- 
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aut could not consent to give plaintif 10 per cent, oom- 
mission on ail defendant's sales, because défendant al- 
Teady had a trade in that line of goods, but that défendant 
■wouîd give plaintifif 7|- per cent, commission on ail the goods 
he should sell and ail the trade he should make for the de- 
fendant. Whether plaintiff replied by letter accepting the 
defendant's proposition is a fact in dispute, plaintiff claiming 
that he did reply, and the défendant that there was no reply. 
However the fact may bave been, the plaintiff immediately 
proceeded to obtain orders for défendant, and défendant fiUed 
them, shipping the goods to the purchasers, until in January, 
1874, the parties agreed upon a réduction of plaintiff's com- 
mission to 5 per cent., to take effect from March 1, 1874. 

The business relations of the parties continued until May, 
1874, -when the défendant discontinued the arrangements with 
the plaintiff, upon the ground that plaintiff was selling goods 
of the same kind as the defendant's for oompetitors of the 
défendant. The évidence authorized the jury to find that there 
vras due, above payments from défendant to plaintiff, a some- 
•what larger sum than that found by the verdict. 

The court ruled that the évidence established a contraet by 
which the plaintiff had the right to sell the defendant's 
goods for tvro years ; that there was no condition implied that 
he should sell exclusively the defendant's goods; that the 
ageement of the parties was valid withiu the statute of frauds, 
and that the plaintiff was entitled to recover commissions on 
ail sales made, and the trade he procured for the défend- 
ant during the two years, at the rate of 7^ per cent, up to 
March 1, 1874, and 5 per cent, thereafter. 

What the contraet between the parties was is to be deter- 
mined by the letters which passed between them. The plain- 
tiff's letter was a proposition to sell defendant's goods at a 
commission of 10 per cent, upon defendant's total sales, pro- 
vided the arrangement could be made for two years. The 
defendant's reply was a counter proposition based upon the 
plaintiff's, and was an implied assent to the terms proposed 
by plaintiff, except so far as plaintiff's proposition was mod- 
ified. This modification related only to the amount of the 
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commission and the basis upon -which it should be computed. 
The two letters are to be read togetber, and, thus read, in 
légal effect defendant's letter was a proposition to pay plain- 
tiff 7^ per cent, commission upon ail goods he should sell, 
and ail trade he sbould make for défendant for a period 
of two years. The condition that the arrangement should 
continue for two years was evidently inserted for the plain- 
tiff's benefit. He did not agrée that lie would sell defend- 
ant's goods for two years, but he reserved the right so to do 
because his most valuable exertions would consist in intro- 
ducing the defendant's goods to the favor of his customers. 

In this view the agreement was not onc necessarily to be 
performed within a year ; but, assuming that it was not to be 
performed within a year, the letter of the défendant, read 
with plaintiff's letter, was a proposition in writing, the terms 
of which were fully expressed, which was subscribed by the 
party to be charged, and which, when acted upon, was as- 
Bsnted to and became the contract of the parties. 

The plaintiff was under no obligation, express or implied, to 
dévote himself exclus! vely to the sale of the defendant's 
goods. He was no more obligated to sell exolusively for the 
défendant than the défendant was to sell exclusively through 
tbe plaintiff. He was to hâve a commission on what gooda 
he sold and on what trade he made, but he was under na 
légal obligation to obtain a single order for the défendant. 
He was merely a broker, whose commissions depended upon 
the efficiency of his own services. The défendant had no 
more right to complain that plaintiff sold goods for others 
than it would if he had not endeavored to sell as many gooda 
/or the défendant as he did. 

As the plaintiff did not attempt to sell any goods for the 
défendant after the lalter notified him that the commissions 
were to be discontinvied, and as he waived upon the trial any 
recovery for commissions upon sales which he might hâve 
made during the two years if défendant had not terminated 
the agreement, his recovery was limited to commissions upon 
trade actually made by him within the two years. It is in- 
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BÏsted that, inasmuch as the évidence did not sliow plaintiff to 
hâve been the proximate cause of eaeh particular sale made 
by the défendant to purchasers originally introduced by plain- 
tiff, it was erroneous to permit the jury to consider sales made 
by défendant after plaintiff had ceased to solicit orders, as a 
basis for the estimate of damages. 

The jury were instructed that plaintiff was entitled to com- 
missions on ail the trade made by him for the défendant 
within the two years, and that trade made by him included 
ail the sales made by the défendant of which the plaintiff was 
the inducing cause. This, of course, permitted the jury to 
find that he was entitled to commissions on many sales made 
by the défendant, in regard to which the plaintiff's interven- 
tion consisted solely in originally introducing the purchaser 
to the défendant. Undoubtedly, if the agreement had been 
for commissions upon ail goods sold by the plaintiff, this 
would not hâve authorized commissions where the particular 
sale was not made in conséquence of the plaintiff's services. 
But the stipulation to pay commissions not only upon ail 
goods sold by him, but also upon ail trade made, could hâve 
been made with no other intent than to secure plaintiff com- 
missions, whether the particular sale was made by him or not, 
whenever it was due to his influence and the défendant de- 
rived the benefit of it. I am satisfied that there were no 
errors on the trial, and that the verdict of the jury, though 
perhaps more libéral to the plaintiff than was to be espected, 
cannot be considered as agaiust the «vidence. 

Motion for new trial denied. 
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Cabeoll V. Ertheileb.* 

(Oi/rcuit Court, E. D. Pennsylvania. April 6, 1880.) 

Tradb-Mahk— Name— INFKINGEMBNT. — "Where tlie dominating charac- 
teristic of a trade-mark is a name by which the manufacturer's goods 
hâve become familiarly known to the public, another inimufacturer has 
no right to designate his goods by that name, even tliough lie accompa- 
nies it with a différent device. 

Distinction between Cigabettes and Smoefng '^obacco.— Although 
the revenue laws distinguish between cigarettes and smoking tobacco, 
there is no such substantial différence as will justify a manufacturer of 
cigarettes in applying to tliem a name which has become the well-recog- 
nized désignation of another manufacturer's smoking tobacco. 

Con^plaiiiant, a manufacturer of smoking tobacco, used a trade-mark 
consisting of the name " Lone Jack," with an aocompanying device, and 
bis tobacco became known to the public by that name. Respondent 
subsequently commenced manufacturing cigarettes, using a trade-mark 
■with the name " Lone Jack," accompanied with a device différent from 
that of complainant. Héld, that complainant was entitled to an injunc- 
tion. 

Practice — Evidence — Pkeparation dp Afpidavits. — AVhere affldavits 
hâve been prepared and printed without seeing the witnesses, and sent 
over the country to be signed by those who might be found willing to 
do 80, the statements therein are not regarded with confidence by the 
court. 

Motion for a preliminary injunction. 

The bill set forth that complainant had for over 16 years 
manufactured smoking tobacco, and had adopted, and con- 
tinuôusly and exclusively used during that time, a trade-mark, 
a prominent characteristic trait of which was the arbitrarily 
selected word-symbol "Lone Jack; "that he afïixed this trade- 
mark, by means of printed labels and wrappers, to his smoking 
tobacco, which was put up in varions styles of packages, in- 
du ding the form commonly known as cigarettes ; that although 
the said word-symbol "Lone Jack" was generally used in 
connection with certain words, being advertisements of his 
name and place of business and other matter, and frequently 
the name of the spécifie article and the représentation of the 
bust of a man smoking, still complainant's smoking tobacco 
came to be popularly known among merchants and consumera 

•Beported by Jbrank B. Prichard, Esq., of the Philadelphia bar. 
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by the peculiar distinctive désignation of "Lone Jack," and 
vfas bought and Bold under that name; that respondent, 
intending wrongfully to usurp complainant's réputation, and 
to deceive the public into supposing that they were buying 
complainant's tobacco, colorably imitated complainant's trade- 
mark, and in July, 1879, began to af&x to goods of sub- 
stantially the same descriptive properties as complainant's 
the word-symbol "Lone Jack," and to sell smoking tobacco 
"wrapped in papers and bearing a label containing, as its 
most prominent characteristic, the $aid word-symbol, and that 
the public had been deceived thereby into buying respond- 
ent's tobacco, supposing it to hâve been manufactured by 
complainant. The bill prayed foraninjunction and account. 

The answer denied that complainant had any proprietary 
or exclusive interest in the word-symbol "Lone Jack" by 
itself, and alleged that complainant's trade-mark only gave 
him the right to use the words "Lone Jack" in qonneetion 
■with the words "The Celebrated" above the bust of a man 
smoking a pipe, and with the words on each side of said 
^st, "Or seek no further, for better can't be found," and 
below said bust the words "Smoking tobacco, manufactured 
by John W. CarroU, Lynchburg, Virginia." It denied that 
complainant had ever applied said trade-mark to cigarettes, 
or to any other article than smoking tobacco, or that he had 
made or sold cigarettes by the name of "Lone Jack." It 
alleged that what is known by smokers and to the trade as 
smoking tobacco is a distinct article of merchandise froni 
cigarette tobacco, and cannot be used for the manufacture of 
cigarettes, and that cigarette tobacco paid a spécial tax to 
the United States government. It further alleged that re- 
spondent had, in May, 1879, adopted and was entitled to a 
trade-mark for cigarettes consisting of the words "Lone Jack" 
above and the word "Cigarettes" below the figure of the jack 
of spades, and the name "Ertheiler & Co., New York," below, 
and "The best" below ail; and that the sales of cigarettes 
under this trade-mark were the only sales by défendant ooia- 
plained of by plaintiff. The answer further denied that thew 

T.l,no.9 — 44 
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■was any resemblance between the trade-marks, or any attempt 
at imitation ; or that respondent had any intention to usurp 
complainant's réputation, or deceive the public ; or that the 
public were deceived. Both parties filed affidavits in support 
of the facts respectively alleged in the bill and answer. 

William Henry Brotvne and George Harding, for complain- 
ant. 

Field, Dorsheimer, Bacon é Deyo, for respondent. 

BuTLEE, J, It would be unwise to say more at this time 
than is necessary to explain the action of the court in dispos- 
ing of the interlocutory motion now before it. The plaintiff's 
exclusive right to the trade-mark, as a désignation of his 
smoking tobacco, is not doubted. 

The defence rests upon a déniai— ^rsi, that the défendant 
has used the trade-mark ; and, second, that he has nsed it as a 
désignation of "smoking tobacco." The second branch may, 
most conveniently, be noticed first. While the revenue laws, for 
purposes of taxation, distinguished between smoking tobacco 
and cigarettes, there is, we believe, no substantial différence. 
Cigarettes consists of smoking tobacco, similar in ail material 
respects to that used in pipes. The circumstance that a 
longer "eut" than that commonly used in pipes is moat con- 
venient for cigarettes is'not important, nor that the tobacco 
is smoked in paper instead of pipes. It may ail be used for 
either purpose, and is ail embraced in the term "smoking 
tobacco." 

We do not believe the public or the trade draw such a dis- 
tinction as the défendant sets up. We hâve not overlooked 
the statements contained in his affidavits, but the method 
pursued in obtaining this testimony, generally, does not re- 
eommend it to our confidence. The affidavits seem to hâve 
been prepared without seeing the witnesses, and sent over 
the country to be signed by tbose who might be found -willing 
to sign them. They are, generally, similar in language, and 
printed. This method of obtaining testimony is not worthy 
of encouragement. If the public and trade draîW such a dis- 
tinction, and, therefore, do not suppose the defendant's cigar- 
ettes to be made of the plaintiff's tobacco, (and the défendant 
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Bo understands,) -wliy does he adopt the désignation by which 
this tobacco is f amiliarly known, and persist in using it ? 

The dominating characteristic of the plaintiff's trade-mark 
is the name "Lone Jack." His tobacco has corne to be known 
and described by this name, throughout the country, to such 
an extent tbat the accompanying device has ceased to be im- 
portant, if it ever was so, — doubtless rarely observed, and 
sHghtly remembered. At home and abroad, to the trade and 
the public, it is familiarly known as "Lone Jack," and is thus 
designated as the plaintiff's manufacture by purchasers and 
sellers. 

The defendant's application of this name to his smoking 
tobacco is an adoption and use of the essential part of the 
plaintiff's trade-inark. Surrounding it with a différent device 
signifies nothing to the public, who attach no importance to 
the device of the plaintiff. The defendant's name upon the 
cigarettes, if recognized, (and it would not be without close 
inspection,) would not inform the public that the tobacco is 
not of the plaintiff's manufacture. That the defendant's act 
is calculated to mislead can hardly be doubted ; that it has 
misled, the plaintiff's afîidavits, we think, show ; and the in- 
ference that the défendant supposed it would mislead, and 
intended it should, cannot well be avoided. Why otherwise 
did he adopt this particular name? He knew it to be the 
recognized désignation of the plaintiff's tobacco, which had 
beeome popular with consumers and the trade. Did he not 
expect the public to be influenced thereby and his business 
increased ? An affirmative answer cannot weli be avoided. If 
he did not, however, the injunction will do him no harm, for 
he has not yet had time to establish a réputation of bis own 
under this name. 

Whether the plaintiff commenced putting up his tobacco- 
in the form of cigarettes before the défendant applied the 
désignation "Lone Jack" to his cigarettes need not be consid- 
ered at this time. 

The law involved is, we believe, well settled, and is so fully 
stated in every aspect suggested by the learned counsel for 
the défendant in McLane v. Fleming, 6 Otto, 2é5, and Singer 
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Sewîng Machine Co. v. Wilson, S Law Eeports, (appeal cases,) 
876, that no more is deemed necessary than a référence to 
thèse cases. 

A preliminary injunction as prayed for will be granted. 

An injunction was subsequently issued restraining respond- 
ent, until the further order of the court, from seiling cigai- 
ettes or smoking tobacco in any form bearing the trade-mark 
"Lone Jack." 

WoxB. — bee 8awyer v. Horn, ante, 2i. 



JoHNSTON, Eeceiver, etc., v. Eob and others. 

{Oircuit Comt, E. D. Missouri. Aprll 9, 1880.) 

BQtnTABLB JtTRISDICTIOIf OF PBDBRAI, COURTS — StATUTB OP LlMlTl^ 

TI0N8. — A fédéral court will assume équitable jurisdiction of a suit by s 
receiver of a bank against Ihe estate of a décèdent for the recovery of • 
debt alleged to hâve been fraudulently concealed, although the claim 
la barred by the statute of limitations of the state in which such court 
has territorial jurisdiction. 

In Equity. Demurrer to bill. 

John B. Henderson and Patrick é Frank, for complainant. 

Glover é Shepley, for respondents. 

McCeaey, J. The claim sued on originatéd in the exécu- 
tion of two promissory notes by John J. Eoe, one dated Feb- 
ruary 28, 1867, for $65,000, and the other dated March 4, 
1867, for $35,000, payable on call and to himself. The 
fraud and breach of trust charged against said John J. Eoe 
as a director of the National Bank of the State of Missouri, is 
alleged as having been committed on the fourteenth day of 
April, 1868, and consisted, as the bill avers, in certain 
entries upon the books of said bank made by said Eoe, -who 
•was one of the directors, in collusion with the other direetors 
of the bank. It is averred that said notes, and other similar 
notes given by other directors, had been discounted by the 
bank and were held by it as part of the assets, and that on 
the date last named entries were fraudulently made upoo 
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the books of the bank showing payment thereof, though no 
part of said notes, or either of them, except interest up to 
that time, had been paid, and no payment thereon has been 
since made. This of course makes, if true, a clear case of 
indebtedness from said Eoe to the bank. The indebtedness, 
according to thèse allégations, aecraed as early as the four- 
teenth day of April, 1868. John J. Eoe died on the fourteenth 
day of February, 1870. His estate was administered upon 
under the laws of Missouri, and this claim was not proven 
before the probate court. Said estate has been fully admin- 
istered by the administrator, and the administration closed. 
Certain real and personal property left by the deceased 
having passed to the défendants herein, as his heirs, this 
suit is intended to subject the same to the payment of the 
plaintiff's demand, the bill for this purpose having been filed 
on the seventeenth day of June, 1879. 

It wiil thus be seen that the cause of action accrued nearly 
two years before the death of John J. Eoe, and more than 10 
years prior to the bringing of this suit, and is theref ore barred 
by the statute of limitations of Missouri, (if that statute is 
to be foUowed hère,) unless the plaintifif has taken the case 
out of the statute by the allégations of his bill conceming 
the concealment of the alleged fraud and its discovery. Upon 
this point the bill allèges, in substance, that the fraud corn- 
plained of was concealed by the directors of the bank, (said 
John J. Eoe, up the time of his death, being one of them,) 
in collusion with the cashier, whereby the said national 
bank, and its stockholders and creditors, were kept in igno- 
rance of t,he facts untU July 10, 1877, when the fraud was 
diseovered by the complainant. It is further alleged that 
the claim hère sued upon arises out of the breach of an express 
trust by the said John J. Eoe and his associâtes, and for that 
reason said statute of limitations does not alïect the com- 
plainant's right of recovery herein, and it is alleged generally 
"that, in conséquence of said fraud, and the concealment 
thereof as aforesaid, the claim hère sued upon is, in equity, 
excepted from the opération of the statute of limitations, in 



694 



FEDERAL REPORTEE. 



order to prevent such statute from operating as a fraud upon 
said bank, and your orator, as receiver thereof." 

I am of the opinion that there is a sufificient averment in 
the bill of a fraudaient concealment of the cause of action, 
and the question, therefore, is whether, notwithstanding such 
concealment, the défendants can successfnlly plead the stat- 
ute of limitations. 

The statute of Missouri concerning administration requires 
the présentation of ail claims against an estate witliin two 
jears from the time of the publication of a notice of the ad- 
ministration to creditors, and it déclares that "ail demands 
not thus exhibited witliin two years shall be forever barred." 
There is a saving clause in favor of infants, persons of un- 
sound mind, persons imprisoned, and married women, but 
nothing is said as to cases of concealed fraud. 2 Waguer's 
St. 86, 102. 

The gênerai statute on the subject of the limitation of 
actions provides that, in an action for relief on the ground of 
fraud, the cause of action shall be deemed not to hâve acorued 
until the discovery of the fraud by the aggrieved party. 1 
Wag. 747. 

It is earnestly contended, on behalf of the respondents, that, 
according to the construction placed by the suprême court of 
Missouri upon thèse statutes, the action is barred, notwith- 
standing the discovery of the fraud within two years. Upon 
this subject counsel insist : 

First. That the statute regulating the prosecution and col- 
lection of claims against an estate absolutely bars ail demands 
not exhibited within two years, and that, since no exception is 
made by the statute itself in favor of demands growing out of 
concealed fraud, the court is not at liberty to engraft this 
exception upon the statute. 

Second. That the gênerai statute of limitations, which does 
contain a provision declaring that in actions on the ground 
of fraud the cause of action shall be deemed not to hâve 
accrued until discovery by the aggrieved party, does not apply 
to this case. 

Upon the first proposition we are referred to McKenzie v. 
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Hall, Adm'r, 51 Mo. 303; Eichardson v. Harrison, S6 Mo. 96; 
and, upon the second, to Roger 8 v. Bronson, 61 Mo. 187. 

Without determining whether thèse authorities sustain the 
propositions stated, we turn to another inquiry, which neces- 
earily requires prier considération. Is ittrue that the courts 
of the United States are bound to follow, as rules of décision 
in equity cases, the statutes of limitation of the several states, 
and the construction given to them by the state judiciary? 
It is insisted that under the twenty-fourth section of the judi- 
ciary act (Eev. St. § 721) the statutes of limitation of the 
several states, where no spécial provision has been made by 
congress, form the rule of décision in the courts of the United 
States, and that the same effeot is given to them as is given 
in the courts of the state. Suoh is undoubtedly the rule in 
cases at common law, and the statute, by its tenus, applies to 
no other cases. I think it well settled that a fédéral court 
of equity is not bound by such statutes, and much less by the 
construction given to them by the state tribunals. In the 
exercise of the chancery jurisdiction conferred by the consti- 
tution and laws of the United States this court is not governed 
by the state practice. The suprême couri has repeatedly 
decided that the rules governing the exercise of this jurisdic- 
tion are the same in ail the states, and are according to the 
practice of courts of equity in the parent country, as contra- 
distinguished from that of courts of law. The exercise 
of this jurisdiction is regulàted by the act of 1792, (Rev. 
St. § 913,) which déclares that the modes of proceed- 
ing shall be according to the principles, rules and usages 
which belong to courts of equity, as contradistinguished from 
<î0urts of law. The rules of décision in equity cases in the 
fédéral courts are to be uniform, and in the exercise of their 
•equity jurisdiction those courts are unaffected by state législa- 
tion. Boyle V. Zachary, 6 Pet. 658 ; United States v. Howland, 
4 Wheat. 115; Neves v. Scott, 13 How. 271; Noonan t. Lee, 3 
Black. 507; Robinson v. CampbeU, 3 Wheat. 323. 

The only question, therefore, is whether this court should, 
Tipon principle, adopt and follow the statute of limitations of 
Missouri as construed by the suprême court of that state. 
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If the interprétation given to the rulings of the suprême 
court of Missouri by the counsel for défendants is the true 
one, 1 do not hesitate to say that this court cannot follow 
those rulings. The statute, thus construed, would be in 
direct confiict with a •well-settled rule of equity jurisprudence 
as understood and administered in the fédéral courts for many 
years. It would require this court to hold that, in a case 
where the demand happens to be against an estate, a party 
who has committed à fraud may consummate it beyoud the 
possibility of remedy by concealing it. This seems to me to 
be a proposition that no court of equity can, -with propriety, 
maintain, if left free, as this court is, to consider it upon the 
merits. In cases where ■the fédéral éourts follow, in equity, 
the state statutes of limitation by analogy, they do so be- 
cause equity requires it, and the statutes are found to be in 
harmony with its gênerai principles. 

The rule that the statute of limitations does not run in 
favor of one who perpétrâtes a fraud while he conceals it 
from the party injured, as a gênerai doctrine of equity juris- 
prudence, is too well settled to require the citation of author- 
ities. 

The demurrer to the biU is overruled. 



United Htates v, Loup- 

{Oircuit Court, E. D. Missouri. April 3, 1880.) 

Internai, llavENUB — Posssession oi' Pahïs op Stamps Pkeviously 
USBD ON Snctf Jajis— Rbv. St. } 3376.— The possession of parts of 
internai revenue stamps wliich had been previously used upon snufiE 
jars does not constitute an ofEence within the terms of section 3376 of 
the revised statutes, relating to the fraudaient possession of cancelled 
stamps, although the facts indicated a fraudaient purpose upon the part 
of the défendant. 

Case certified -up to the circuit court after trial and verdict 
in the district court 

William H. Bliss, District Attomey, for the prosecution. 
John H. O'Neil, for défendant. 
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Tbeat, J. The question presented involves the construo- 
tion of the United States statutes pertaining to internai 
revenue, and particularly section 3376. The défendant la 
cbarged in the indictment with having had in his possession 
internai revenue stamps that had been theretofore used and 
cancelled. It appears from the arguments and statementa 
of counsel, rather than otherwise, that the facts are that 
défendant did hâve in his possession parts or halves of several 
etamps which had theretofore been used, which could readily 
be placed on a package in such a position as to give them 
the appearance of a complète stamp; but no complète, un- 
broken or unmutilated stamp. 

Under the stipulation of counsel this court la asked to 
détermine -whether, on such a statemeut of facts, the défend- 
ant can be found guilty of the offence charged under section 
3376. 

Eeference has been made to many other sections oi the 
Btatute, supposed to be in fwri materia; and, on the other 
hand, the rules of construction as to criminal statutes bave 
been invoked. Where a statute containing many provisions 
as to distinct subjects, eaoh of which has its own peculiar 
requirements, is presented for interprétation, the requirements 
and penalties of one cannot, in a criminal proceeding, be im- 
ported into another. Stamps, according to the law and 
régulations, are to be placed on packages of snuff in a pre- 
scribed manner, whereby the opening of the package will 
destroy the stamp. As to brewer stamps, the statute is very 
spécifie as to the mode of placing them on the packages and 
destroying them ; and, as to stamps to be used for some other 
purposes, it is provided that they shall be "utterly" de- 
stroyed, etc.; yet as to snuff stamps no such requirement 
exists, because it is presumed that if attaehed as demanded 
they will necessarily be ruptured or torn into parts. The fact 
that more spécifie provisions are eontained in the statutes as 
to other articles would indicate, not that such provisions 
should obtain as to snufiF, but that snuff stamps were in- 
tended to foUow a différent rule — a rule spécifie as to them. 

The statute has several provisions which will adequatelj 
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protect the govemment against fraud bj manufacturera or 
dealers in snuff withont importing into section 3376 word» 
not there. It -vFould hâve been very easy for congress to hâve 
enacted that the possession of any part of a stamp previously 
used should be punishable, if auoh had been the purpose ; or it 
might hâve been enacted that the possession of parts which were 
capable of being united or reunited, etc., should be an offence. 
When the spécifie mode of using stamps for tobacco and snuff, 
as prescribed by the statutes and régulations thereunder, is 
considered, it is évident that section 3376 contemplated stamps 
detached as a whole, and not the mère possession of fragments 
of stamps, no matter how capable of being used. 

If stamps previously used are again affixed to a package, 
or if not destroyed when the package is emptied, etc., the 
section provides for appropriate penalties. Why, then, should 
a court go beyond the terms of the section to déclare that to 
be an offence, by construction, which the statute does not 
make an offence, especially when the same section makes 
punishable any failure to destroy the stamp on opening the 
package, or any affixing of the stamp to a new package ? 

The question must be resolved in favor of the défendant, 
although the facts stated indicate a fraudulent purpose on 
his part. 

McCbaey, J., concurs. 



Ameeioan Union Telbgraph Co, v. Bell Telephonb Co. 

(Circuit Oowt, JS. D. Missouri- April 12, 1880.) 

Mandamus— JURisDiCTiON OF THB OrRCtTn- COURTS. — The junsdictioii of 
the circuit courts in mandamus proceedings is not enlarged by the act 
ot 1875. 

Motion for discharge of order to show cause why writ of 
mandamus should not issue. 

Cli?ie, Jamison & Day, for petitioner. 
Edmund T. Allen, for respondent. 
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Treat, J. To hâve the juriadictional question tested, the 
order to show cause issued in this case ; and now, on the mo- 
tion to discharge said order, the court is to détermine whether, 
by force of the act of 1875, the powers not theretofore exist- 
ing as to an original proceeding for mandamus hâve been 
granted. AU the décisions prior to that act, it is conceded, 
denied such jurisdiction in the United States circuit courts ; 
but it is contended that the act of 1875 not only enlarged the 
jurisdiction as to parties, but also as to the subject-matter 
and forms or modes of proceeding. The language invoked 
isthat said courts "shall bave original cognizance, etc., of ail 
Buits of a civil nature at common la^ or in eçLuity." 

There still remain on the statute hook sections 629 and 
716, which are substantially a reproduction of sections 11 and 
14 of the judiciary act, (1789,) unless their restrictions are 
repealed by the act of 1875. The latter enlarged the juris- 
diction as to parties, but used the same îanguage as îo the 
nature of the suits which had prevailed since 1789, viz.: 
"AU suits of a civil nature, at common law or in equity," 
under which the United States suprême court has uniformly 
held that, taken in connection with section 14 of the original 
act — now 716 of the Eevised Statutes — the power claimed did 
not exist. It is held, therefore, that the United States circuit 
courts bave not, under the statutes of 1875, any other juris- 
diction in mandamus proceedings than theretofore existed. 
The same reasons that caused congress originally to withhold 
the authority exist more forcibly to-day, growing out of the 
large multiplication of offices and corporations. 

The motion to discharge tha order is granted. 

If the parties wish to further test the question a demurrer 
to the jurisdiction may be intorposad and sustained. 
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United States v. Little Miami, Columbus & Xenia Rail- 
ROAD Company. 

(Circuit Court, 8. D. Ohîo. March, 1880.) 

Intbritat, Revenue — Acr of Junk 30, 1864 — Action to Recovkr Taxes 
WiTHOCT AN Assessmbnt. — An action of debt mny be maintained to 
recover taxes without an assessment, wliere the statute describes tho 
lubject of the taxes and fixes the rates, se tbat the amount may be 
sscertained by évidence. 

Same — Assessmbnt Made and Faid — Subséquent Suit fob Balancb 
Betond Assessment. — An assessment and payment are not a bar to a 
suit for the recovery of an amount claimed to be due over and above the 
amount which has been thuB assessed and paid. 

Bame—Cokpobation— Statute of LiMiTATiONs.~The limitation of 15 
months within which an assessment may be made has no application 
to an action against a corporation for taxes imposed by statute. 

Railboad Corporation — Leasb. — The lease of a railroad does not dis- 
solve such corporation, and it may stiU be sued for liabilities incurred 
prior to such le.ise. 

Bame — Dépréciation of Assbts — Déduction prom Profits. — The dé- 
préciation of assets during a certain period cannot be deducted from 
profits earned during the same period, in determining the taxable profit» 
of a railroad corporation under the act of June 30, 1864. 

Channing Richards, District Attorney, for the United States. 

Stanley Mattkews, for défendant. 

Swing, J. This suit was brought by the United States to 
recover the tax of 6 per cent, imposed by the internai revenue 
ftct of June 30, 1864, upon profits eamod from the first of 
July, 186é, to the first of December, 1869, and used in con- 
struction, or carried to the crédit of certain funds. It was 
claimed by the United States that the défendant has earned 
profits which were so used during that period amounting to 
$326,000, on which no tax was paid. 

The defences were ; First, that returns were made eaoh 
year, and accepted by the government, upon which taxes were 
assessed and paid; that no assessment has been made for the 
additional amounts now claimed, and if there were errors and 
omissions in the returns they cannot now be corrected, nor 
oan the taxes now be recovered without an assessment ; sec- 
ond, that the défendant in fact paid taxes on ail profits made 
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during the period in question, and that the profits shown 
by their bocks during that period, on -which tax is claimed, 
are fully wiped out by certain items charged to profit and los» 
in 1869. 

The court disposed of the first defence as follows: An 
action of debt may be maintained to recover taxes, without 
an assessment, where the statute describes the subject of the 
taxes and fixes the rates so that the amount may be ascer- 
tained by évidence. Dollar Savings Bank v. U. S. 19 Wall. 
227; King v. U. S. 99 U. S. 229; The U. S. v. S. J. TU- 
den, 2é Int. Rev. Eec. 99. Nor will the fact that an assess- 
ment bas been made and paid be a bar to a suit for the 
recovery of an amount claimed to be due over and above the 
amount which has been assessed and paid U. S. v. Hazard, 
22 Int. Eev. Eec. 309; U. S. v. S. J. Tilden, 24 Int. Eev. 
Eec. 99. 

The tax imposed by section 122 of the statute, although 
BubstantiaUy a tax upon the stockholder, so far as its effeots 
and résulta are coneerned, yet the obligation to pay the tax, 
is by this section imposed upon the corporation, and this 
would seem to be the view entertained by the suprême court 
of the United States in the Michigan Central R. Co. v. Slack, 
CoUector, 26 Int. Eev. Eec. 60. 

This being an action against the corporation for taxes 
imposed by statute, and not upon an assessment for taxes, 
the limitation of 15 months "within which an assessment may 
be made does not apply; and congress not having fixed a 
time within which an action of this character shall be brought, 
"no lâches can be imputed to the government, and against 
it no time can run so as to bar its rights." The U. S. v. 
Thompson, 98 U. S. 486 ; The U. S. v. Kirkpatrick, 9 Wheat. ; 
The U. S. V. Williams, 5 McLean, 133. 

It is not necessary now to consider the effect of the lease 
by the défendant to the Pennsylvania Central & St. Louis 
Eailway and the Pennsylvania Eailroad Company further 
than to say that such lease did not dissolve the corporation, 
and it may stiU be sued for liabilities incurred prior to such 
leass. But irhether the property can ba subjected to the 
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satisfaction of a judgment obtained, and the mode of sub- 
jection, are questions not now before the court. 

Upon the s( oond defence the court held that a portion of 
the items charged to profit and loss in 1869 was properly 
chargeable to expenses and losses incurred in operating the 
road during the period named, and should be deducted from 
the amount of apparent profits shown by their current reports, 
thus reducing the sum to $168,707.22, upon which the plain- 
tiff was entitled to recover the tax of 5 per cent., amounting 
to $8,435.36. The remaining items charged to profit and 
loss in 1869, being the estimated dépréciation of assets during 
the period in question, the court held not to be properly 
chargeable to expenses, and could not be deducted from profits 
earned during the period, and used in construction or carried 
to the crédit of any fund. 

Exceptions were taken by the défendant, and the case will 
be carried to the suprême court. 



FiEST National Bank of Cincinnati v. Bâtes. 

(DUtriet Court, S. D. Ohio. March, 1880.) 

Waeehouse Hbcbipt— AasiaNMBNT — CoNYBRSioii op Propbrtt — Ac- 
tion BT Assignée. — The assignment of a warehouse receipt transfers 
the légal title and constructive possession of the property to the assignée, 
and he may maintain an action for its conversion. 

Trover, by the assignée of certain warehouse receipts, to 
recover for the wrongful conversion of the property. 

The pétition in this case states substantially that on or 
about the twenty-third day of December, A. D. 1876, one 
James B. Grant, being then indebted to the plaintiff in a 
large sum of money, and anticipating that he might there- 
after désire to borrow other large sums of money from time 
to time of the plaintiff, upon such collatéral securities as the 
said Grant might from time to time be able to furnish, did 
then and there agrée with the plaintiff that any and al] prop- 
erty that was left with the said bank as collatéral, of what- 
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ever nature the same might be, whether it was personal 
chattels or bonds, bills, notes, securities, or choses in action 
of any kind, or any other property, might be held by said 
bank as a pledge and collatéral to any indebtedness that 
might then and there exist between the said Grant and the 
said bank; that in pursuance of said agreement, and upon 
the f aith of such securities as the said Grant agreed to f urnish, 
the plaintiff, from time to time, discounted notes and bills for 
the said Grant, and loaned him money thereon ; that on the 
twentieth of December, 1876, Grant was the owner' of 150 
tierces of lard, which he left in store with the défendant, and 
received from him a warehouse receipt therefor, as f oUows : 

"Cincinnati, December, 1876. 

"Eeceived in store, from James B. Grant, 160 tierces lard, 

prime steam lard, weighing this day fifty thousand two 

hundred and fifty pounds net, (50,250 Ibs. net,) which are 

subjeot to his order upon the return of this -warehouse receipt. 

[SignedJ "H. M. Bâtes, 

'Ter G. Bogen, Jr." 

— And that said Grant, on or about the twenty-third day of 
December, A. D. 1876, pledged and delivered said warehouse 
receipt as colateral security to the plaintiff. 

That the défendant kept in store large quantities of lard at 
his warehouse, and, frôm time to time, issued his warehouse 
receipts to those for whom he held the property in store ; that 
from long and gênerai usage in commerce and trade such 
warehouse receipts hâve now, and for a long time past hâve 
had, a well understood import among business men, and here- 
tofore bave been and are now extensively used in the city of 
Cincinnati as a common security in obtaining loans and dis- 
counts, and in other dealings with banks and bankers ; and 
that the said warehouse receipt was issued by the défendant 
to the said Grant, that the same might be used by the said 
Grant as collatéral security in his varions business transac- 
tions; that the said Grant left the said warehouse receipt as 
security with the plaintiff, in pursuance of the agreement 
made with it on the twenty-third day of December, 1876; 
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that in pursuance of tliat arrangement said Grant beoame 
indebted to the bank for loans made to liim by the bank in the 
sum of $21,146 ; that he bas failed, and refuses to pay tbe 
same, and th|at tbis sum exceeds the value of ail securities 
left with the bank; that afterwards, under the same agree- 
ment and for the same purpose, he delivered to and pledged 
to the plaintiff the defendant's warehouse reeeipt for 100 
tierces of lard ; and that on the nineteenth day of January, 
1877, under the same agreement, and for the same purpose, 
he delivered and pledged to the plaintiff the defendant's ware- 
house reeeipt for 50 tierces of lard; that the plaintiff tend- 
ered to the défendant the warehouse reeeipt, and demanded 
of him the delivery of the lard, which the défendant refused, 
and still refusés to deliver. 

And the plaintiff prays judgment for $9,000, with interest 
from the twenty-seventh day of September, 1877. 

The défendant, by answer, dénies : 

1. That an agreement was made by the plaintiff with 
Grant, as alleged in the pétition, and avers that such agree- 
ment, if made, was void. 

2. That before any loan had been made upon the receipta 
the lard had been delivered in good faith to Grant, without 
notice that the plaintiff had any interest in it, and that said 
warehouse receipts had been canceled before they were pledged ; 
dénies that they were pledged as coUaterals for loans or ad- 
vances to be made, but were pledged for loans known as call 
loans long after the lard had been delivered to Grant. 

Défendant dénies that he had knowledge or notice of plain- 
tiff holding said receipts until a second lard seaaon came 
around; that he received and held the reeeipt an unreason- 
able length of time, and thereby deprived défendant frbm pro- 
tecting himself befors Grant became insolvent. 

3. That they had been satisfied before plaintiff received 
them., and therefore no interest vested in them. 

4. Dénies the value of the lard as alleged, and says no offer 
to pay storage or charges was made. 

5. Dénies that Grant is indebted to the bank, and dénies 
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that the indebtedness exceeds the value of the securities it 
holds; and allèges that but for the négligence of the bank, 
the securities held by the bank would bave paid ail Grant's 
indebtedness; that large amounts of illégal interest had been 
taken, which, if properly accounted for, would satisfy the debt 
of Grant to the bank, and he dénies specifically the other 
allégations of the pétition. 

The plaintiff, by replication, dénies the allégations of the 
answer. 

The plaintiff asked for the following spécial charges : 

1. We ask the court to instruct the jury that if the défend- 
ant received the 300 tierces of lard from James B. Grant into 
his warehouse, and gave him the three warehouse receipts 
set out in the pétition, and while the said lard was so stored 
in the said warehouse, the said Grant indorsed the said 
warehouse receipts, delivered and pledged them to plaintiff, 
under the paper in évidence called a gênerai collatéral, dated 
December 23, 1876, for money then borrowed, or then due, 
and as a basis of continued debt, or of continued or future 
loans, and the plaintiff in good faith, relying upon such 
pledge, Bubsequently loaned or continued the loans upon the 
faith of such warehouse receipts as a security, and which 
loans are now due and owing the bank, then the lard named 
in such receipts, from the time of such pledge and indorse- 
ment, became the property of the plaintiff to the extent of 
such indebtedness ; and if the défendant afterwards gave the 
eaid lard to Grant, or to any one else, without the retum of 
said warehouse receipts, and without the consent or knowl- 
edge of the plaintiff, whereby it has been lost to the plain- 
tiff, then the défendant is liable in this action to the plaintiff 
for the value of said lard at the time of its delivery to said 
Grant and loss to the plaintiff, and the jury may add to such 
Bum as damages a sum equal to 6 per cent, thereon. Given. 

2. If the bank loaned money to Grant and received the 
warehouse receipts in question from him as a security for 
such loan, while the lard was in the defendant's warehouse, 
under the paper called the gênerai collatéral, then thèse 

v.l,no.9 — 45 
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receipts are valid in the hands of the bank for suoh money 
loaned. Given, 

3. That if the défendant gave the warehouse receipts set 
ont in the pétition to said Grant for lard left by him in 
defendant's warehouse, and after the same were bona fide 
pledged by said Grant to the plaintiflf, as above set out, for 
loans of money or the continuance of such loans made upon 
receipts, delivered the lard back to said Grant without the 
warehouse receipts, and without the knowledge or consent of 
the plaintiff, then the plaintiff would be entitled to recover of 
the défendant the value of the lard named in such warehouse 
receipts as aforesaid, provided the indebtedness of said Grant 
to the plaintiff, for which such pledge was made, was equal 
to such value. Given. 

4. If the plaintiff and défendant hâve both suffered by the 
fraud of James B. Grant, by the défendant leaving the 
warehouse receipts in question outstanding, and the delivery 
to him of the lard without the said warehouse receipts, and 
by the use of said receipts by said Grant, in the ordinary 
course of business, as a means of crédit with the plaintiff, then 
the défendant must bear the loss. Given. 

5. If the défendant, Bâtes, adopted a mode of doing busi- 
ness with Grant by which he gave him warehouse receipts 
like thèse in question, and delivered the property without 
inquiry for or having the receipts returned to him, and did 
so in this case while the bank held them as collatéral for 
loans made and now due, such a course of business could not 
be set up as a defence to this action, if the bank had no 
knowledge of it, or that the property was delivered up to 
Grant, or would be, and did not assent to it in any way. 
Given. 

6. Even should it be shown in this case that the proceeds 
of the lard in question was deposited in the bank by Grant in 
his bank account, upon which he was daily drawing, that such 
fact would be no defence to this action unless the bank had 
notice or knew that the monéy so deposited was the proceeds 
of the lard, or that Grant had received the lard from Mr. 
Bâtes. Given. 
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7. That the paper called gênerai collatéral contemplâtes 
future loans and indebtedness, and covers future collatéral 
that may fall under it, where the loan -vras under sueh gênerai 
collatéral. Given. 

8. That to transfer the title to property beld by a ware- 
houseman, and for which he has given a régulai warehouse 
receipt, to a party as collatéral security fora loan, by indorse- 
ment and delivery of the warehouse receipt, it is not neces- 
sary that the party receiving the receipt as suoh collatéral 
shall give notice of the assignaient of sueh receipt to him. 
Given. 

9. That if said Bâtes and said Bogen were carrying on the 
pork business together under the name of said Bâtes, each to 
hâve one-half the profits thereof, and the said Bâtes left the 
entire management and control of the said business to said 
Bogen, he, said Bâtes, cannot plead ignorance of anything 
relating to the business, or the usual modes of conducting it, 
or in référence to warehouse receipts used in conducting said 
business, which was known to the said Bogen. Given. 

The défendant asked for the following spécial charges : 

1. The warehouse receipts of Bâtes, copied into the péti- 
tion, were not negotiable, so that their indorsement and deliv- 
ery by Grant to the bank yested a right of action therein in 
the bank against Bâtes for the lard or the value thereof. 

Eef used, as written ; given as f oliows : "It did not vest a 
right of action as upon a negotiable note or biU of exchange, 
but it did vest in the bank a right to maintain an action for 
injury to, or conversion of, or for a recovery of, the property." 

2. The indorsement and delivery of said warehouse receipts 
by Grant to the bank created no privity of contract between 
them which prevented Bâtes from delivering said lard to 
Grant unless said Bâtes had notice of said transfer to the 
bank. Eefused. 

3. The only effect of said indorsement and delivery of the 
warehouse receipts by Grant to the bank was to transfer to 
said bank the title to said lard and the right to its possession, 
and to constitute said Bâtes the bailee of said bank, when 
notified oî said transfer to the bank. Eefused. 
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i. The stipulation of said warehouse reeeipts that saîd lard 
is Bubject to the order of Grant onthe return of said reeeipts, 
is Personal between said Bâtes and G-rant, and said Bâtes 
could -waive their return unleas he had notice of their trans- 
fer to the bank. Eefused. 

5. If said First National Bank and the warehouse and 
place of business of said Bâtes were in Cincinnati, and the 
same was known to the représentative officers of said bank, 
and they did not, within a reasonable time after said reeeipts 
were transferred to the bank, notiîy said Bâtes of said trans- 
fer, then said bank was guilty of négligence, and said Bâtes 
was not bound to keep said lard, but was justified in deliver- 
ing it to said Grant. Eefused. 

6. It is for the jury to détermine what is reasonable notice, 
in view of ail the circumstances, and the situation and rela- 
tion of the parties to each other. Eefused. 

7. If said bank delayed for six months to notify said Bâtes 
of the transfer of said reeeipts to said bank, knowing that 
said Bâtes had his place of business in Cincinnati, such delay 
was unreasonable, and said Bâtes cannot be sued for said 
lard or its value. Eefused. 

8. If the représentative officers of said bank knew, while 
the bank held said reeeipts, that said Grant was from time 
to time obtaining said lard in parcels from said Bâtes, and 
did not object, then «aid bank cannot. complain if said Bâtes 
delivered ail said lard to said Grant. Eefused. 

9. If said bank officers had good reason to believe, from 
the course of business of said Grant with said Bâtes, that said 
Grant was obtaining said lard in parcels from time to time, 
while it held said reeeipts, it was their duty to bave inquired 
about it, and to bave notified said Bâtes, and their failure to 
do PO exonérâtes said Bâtes from ail liability. Eefused. 

10. If the custom of pledging such warehouse reeeipts as 
collatéral upon which to raise money was not known among 
warehousemen, and said Bâtes had not notice of any such 
custom, then he is not bound by it, and it did not prevent 
said Bâtes delivering said lard to said Grant, and the trans* 



FIRST NATIONAL BANK V. BATES. V09 

fer of such receipts to the bank was not binding on said 
Bâtes. Eefused. 

11. If you find that at the time the four notes wcro given 
making up the $21,146 claim set up in the pétition — of 
$7,000, dated August 14, 1877; of $9,000, dated August 16, 
1877; of $1,500, dated September 4, 1877; and of $1,500, 
dated September 6, 1877: $19,500— that ail of the lard oov- 
ered by the -warehouse receipts copied into the pétition had 
been surrendered to Grant, so that by that time there wag 
none of said lard in Bafces' possession, then said pledg* in 
said notes of "gênerai coUaterals" did not transfer said lard 
to said bank. Eefused. 

12. If the bank claims the collaterals under the four notes 
dated in August and September, 1877, about eight monthi 
after they were issued, it was the duty of the bank to hâve 
first inquired to ascertain if Bâtes was in Cincinnati, accessi- 
ble to them. The lapse of time was such as to put the bank 
on inquiry about the lard before they could hold Bâtes re- 
sponsible. Eefused, as written ; given as follows : "If thèse 
loans were made at the date of the last notes ; if they were 
the original loans of that date, and Grant had then presented 
the bank with thèse collaterals, which had been given some 
eight months before that date| it was the duty of the bank to 
make inquiry in regard to them before taking them as collat- 
éral security. If, however, they were renewals of original 
notes, and the receipts had been pledged as collaterals to the 
original notes, the renewals would carry the pledgea with 
them to the last note of such renewals." 

Lincoln, Stephens é Slatterly, for plaintifF. 

I. A.Jordan and Jordan, Jordan é Williams, for défendants. 

SwiNa, J., (charging jury.) TJpon a demurrer to the évi- 
dence we hâve already determined that this action is in th» 
nature of an action of trover, to recover for a wrongful con- 
version of the property described in the warehouse receipts. 
It is therefore unnecessary to détermine the negotiable proper- 
ties of warehouse receipts. We may remark, however, that 
in the commercial Benue of the term they are not negotiabU 
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instruments. But it ia the well settled law that they are as- 
BÏgnable. 

In this view we are required to aseertain, therefore, wliat 
rights of property and possession vested in the assignée by 
the assignment of thèse warehouse receipts; but in doingthis 
■we shall not attempt a review of the numerous authorities 
cited by learned counsel, or perhaps the more difficult task 
of reconciling them, as the suprême court of the United States, 
in Gihson v. Stevens, 3 How. 399, bas declared the law upon 
this subject, and by this we are governed. 

In that case McQueen & McKay had purchased of certain 
parties a quantity of pork and flour, which was then in the 
•wafehouse of the vendors, and had taken from them a writ- 
ten mémorandum of the sale, with a receipt for the money, 
and an engagement to deliver it in canal boats soon after the 
opening of canal navigation. 

There was also a written guaranty that the articles should 
bear inspection. Afterwards McQueen & McKay, in consid- 
sideration of advancements made to them by a commission 
merchant, indorsed and delivered thèse papers to the mer- 
chant, and the question determined by the court was the légal 
effect of such indorsement and delivery, 

Chief Justice Taney, in delivëring the opinion of the court, 
says: "In the opinion of the court it transferred to him the 
légal title and constructive possession of the property; and 
the warehousemau, from the time of this transfer, became his 
bailee, and held the pork and flour for him ; the delivery of 
the évidence of title and the orders indorsed upon them was 
équivalent to the delivery of the property itself." 

The principle of that case applies to the assignment and 
delivery of warehouse receipts, and was so reeognized by Judge 
Dillon in Harris v. Bradlcy, 2 Dillon, 285, and by Justice 
Miller, of the suprême caurt, in McNeil v. Hill, 1 Wool- 
worth, 96. 

The légal title and constructive possession of the property 
being vested in the assignée of the warehouse receipts, he haa 
the right to maintain an action for its conversion. 
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If, therefore, the jury shall find from the évidence in the 
case that the warehouse receipts in controversy were assigned 
and delivered by Grant to the plaintiff in pledge as collatéral 
eecurity for any gênerai indebtedness which then or might 
thereafter exist from Grant to the plaintiff, and said Grant 
•was then indebted, or afterwards beeame indebted, upon the 
faith and crédit of thèse papers to" the plaintiff, and sueh 
indebtedness remains unpaid, and the défendant, without the 
knowledge and consent of the plaintiff, surrendered the lard 
to Grant, the plaintiff will be entitled to your verdict for the 
value of the property, not exceeding the amount of the indebt- 
edness by Grant to the bank, and to this the jury may add a 
Bum equal to 6 per cent, interest to the first day of the term. 

The défendant, having delivered to Grant thèse receipts, 
placed it in bis power to treat with the plaintiff upon the 
faith of them, and his statement in them that the lard was 
to be delivered upon the order of Grant, upon the retum of 
the receipts, was a représentation upon which the plaintiff 
had a right to rely; and if, without the return of such 
receipts, he delivered this lard to Grant, it will not protect 
him in this case. 

If the jury find from the évidence in the case that ail of 
the warehouse receipts in controversy were not pledged as 
gênerai collaterals for gênerai indebtedness of Grant to the 
plaintiff, but were pledged as spécial collaterals to secure 
spécifie loans, and the loans for which they were pledged 
bave ail been paid, then your verdict will be in favor of the 
défendant; or, if a portion of them were so specifically 
pledged, the plaintiff would not be entitled to a recovery for 
those so pledged. 

Verdict for plaintiff in the sum of $8,955.20. 
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Mason V. Thb Lake Erib, Evansvillb & Souxh-westebn 
Bailway Company. 

(Circuit Court, D. Indiana. Jaauiir/ 23, 1880.) 

Wabash & Ebie Canal — Tow-Path— Absolutb Titlb of Btate — 
Cosvetance to Trustées — Abandonment. — The state of Indiana, 
under various acts of the législature, acquired the absolute title to tlie 
tow-path of the Wabash & Brie Cana], and the mère fact that tlie land 
ceased to be used for that purpose did not re-vest the same ia the orie- 
inal owners, where the property in controversy had been transferred to 
trustées for the beneflt of creditors of the state. 

DfiTJMMOND, J. Under various acts of the législature of this 
Btate there had heen constructed and operated, prior to 1847, 
a canal called the Wabash & Erie Canal, extending from 
Evansville, on the Ohio river, to Toledo, on Lake Erie, The 
Btate became very much embarrassed, and owed to many per- 
Bons debts incurred for moneys advanced for the construction 
of the canal, and, by virtue of différent statutes, on thethirty- 
firstof July, 1847, conveyed the canal, with ail its appendages, 
to the board of trustées of the Wabash & Erie Canal, for 
the benefit of the creditors of the state. The creditors, by 
virtue of a decree of this court of Deeember 24, 1875, souglit 
to enforce their rights against the property conveyed to the 
trustées, and under its order the property was sold in différ- 
ent parcels. Under the sale, Dukes, the petitioner in this 
case, became the purchaser of ail that portion of the canal 
and its appendages in Vanderburgh and Warrick counties, 
except -what was within the territorial limits of the city of 
Evansville, for the sum of |3,250. 

In 1872, while the conveyance of 1847 was thus operating 
upon the canal and its appendages, the défendant railway 
company took possession of about nine and one-third miles 
of the tow-path of the canal, being a portion of that purchased 
by the petitioner, and constructed its railroad upon that part. 
So far as we know, froaa the records of this case, this was 
done by the railway company without any authority from the 
state, or from the board of trustées, uor was it by virtue of 
any proeeeding under any law of the state. The railway com- 



MASON ». L. H., B. A B, W. ET. 00. Tl3 

pany made a mortgage on its property to secure certain in- 
debtedness due to varions of its creditors, and at the Novem- 
ber term, 1876, of this court, the plaintiffs in this case ûled 
a bill to foreclose tbis mortgage, and on the fifteenth day of 
June, 1877, this court rendered a decree of foreclosure, and the 
railway and its property were directed to be sold, and they 
were accordingly sold on the thirty-first day of October, 1877. 

The pétition of Dukes, filed June 14, 1877, assumes that 
the railroad was constructed on the land described while it 
was the property of the state, or rather, perhaps, of the 
trustées to whom it had been transf erred by the state ; the 
state, at the time the transfer was made, having, it is insisted 
by the petitioner, an absolute, indefeasible title in the land 
on which the railway was constructed. The intervening péti- 
tion of Dukes was referred to the master to détermine whethei 
there should be anything paid to the petitioner for any in- 
terest whieh he had in the land, and, if so, what sum. The 
master took évidence in the case and found, and bas so re- 
ported, that the petitioner was the owner, under his purchase, 
of the land in controversy, of which the railway had taken 
possession, and that he was entitled to the sum of $16,800, 
as a reasonable compensation for the value of the property. 
The resuit of this report of the master is that he was of the 
opinion that no right was lost by the owner of the canal 
property in conséquence of the action of the railway company, 
or of the non-action of the state, or of the trustées, or be- 
cause of the delay on the part of the latter to interfère with 
the possession of the railway company. 

Various questions hâve been argued on exceptions taken to 
the report of the master. The material ones are whether 
Dukes bought any title to this part of the canal, and, if so, 
what damages ought to be paid to him as compensation for 
the land oecupied by the railway company. As connected 
with this, it becomes necessary to détermine whether, under 
the various laws of the state, it acquired an absolute title ta 
the property in controversy, or whether it had the mère usô 
as long as the canal existed as such ; for it is admitted that, 
long before the righls of the creditors were sought to be en-' 
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forced by the decree of this court in the sale of the canal and 
its appendages, it had been abandoned as such, and bad 
eeased to be used for several years. 

As the case originally stood I had some difficulty in sus- 
taining any equity which the petitioner might hâve, in consé- 
quence of the partieular situation of the property at the time 
it was taken possession of by the railway company, and 
because of the purchase made many years afterwards by the 
petitioner; but I think that difficulty bas been obviated by a 
stipulation made between ail the parties to the controversy, in 
which it is agreed that the railway company, being in pos- 
session of the property, and the petitioner only claiming com- 
pensation for what may be his interest, he shall make an 
absolute conveyance to the railway company of ail his interest, 
upon the payment of such sum as shaU be ultimately decided 
by this court or by the suprême court of the United States. 

I think I must hold in this case, and so affirm the ruling 
of the master, that in view of ail the législation on the sub- 
ject by thia state, and the later décisions of the suprême 
court of the state thereon, the state acquired an absolute title 
to the property in controversy in this case. The Water-Works 
Co. V. Burkhardt, 31 Ind. 36é; Fleming v. Nelson, 56 Ind. 
310. This is not like the case of Kennedy v. City of Indian- 
apolis, decided in this court in March, 1878. In that case 
the canal had never been completed or operated as a canal, 
and it was through a public street of the town that the canal 
was xntended to be constructed. It was, therefore, a case of 
an attempt to construct a canal which was abandoned before 
completion. It was a case where the right to land, if any 
existed, was abandoned before use. In this case it is différ- 
ent. The land for the canal throughout its whole length, so 
far as this case is coucerned, was taken. The canal wa,a 
constructed and operated for many years. There was thus 
acquired by the state the title to the land occupied by the 
canal, and its necessary appendages, and because the canal, 
after being used for a séries of years, was abandoned, and the 
land eeased to be occupied as a canal, it did not cease to be 
the property of the state. This was one of the great Systems 
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of internai improvement devised and executed in pursuance 
of the législation of the state; and the state, having incurred 
debts through its construction and opération, had transferred 
whatever interest it had to trustées, for the benefit of its 
creditors, and therefore there existed in the creditors what- 
ever interest the state had in the canal, and the lands which 
had been used for canal purposes ; and, at the time the rail- 
way Company took possession of the land in controversy, the 
contract made for the benefit of the creditors was still binding 
upon the property. 

I must assume, I think, also, that the original owners of 
the land used for the purposes of the canal had become abso- 
lutely divested in favor of the state of ail interest whatever 
in their property, and that the fact that the land ceased to be 
used for a canal did not re-invest the property in them. Thia 
being so, it follows that the foreclosure and sale of the prop- 
erty covered by the deed of trust, which -was given by the 
state for the benefit of the creditors of the canal, clothed the 
purchaser at that sale and the petitioner in this case with 
the title to the property in controversy; and that he could 
recover possession of the same by proper légal proeeedings 
in any court having jurisdiction of the case and of the prop- 
erty in controversy, the railway company having acquired no 
tïtle to the same. The exceptions, therefore, to this part of 
the master's report must necessarily be overruled. 

The next question is whether the master has allowed a 
proper amount as compensation to the petitioner for the 
interest which he acquired by virtue of his purchase of the 
property. .The master felt great embarrassment, which is 
shared by the court, in determining this question, because the 
testimony upon the subject is very voluminous and conflicting, 
and it would be impossible to say, from the examination of 
the testimony, what is the true value of the property beyond 
ail cavil or doubt. I hâve concluded, on the whole, to make 
a réduction from the amount allowed by the master in his 
report. It is true that the price of property obtained at a 
sale under légal proeeedings is not always a true test of its 
value, and yet, in view of the great conflict of évidence in 
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tins case, it seems to me impossible to be unînfluenced by the 
priée which the petitioner gave for more property than is 
in controversy in tbis case. Tbat price was only $3,250. 
The sale to the petitioner was a public sale, after ample 
advertisement. It is difficult, of course, to lay down any 
absolute rule, even as to the réduction of the amount allowed 
by the master. We must necessarily generalize, to a greater 
or less extent, in considering a question of this kind under the 
character of the évidence. On the whole, I bave corne to the 
conclusion tbat I shall reduce the amount allowed by the 
master to the sum of $10,000, and for tbat amount a decree 
will be allowed to the petitioner, which the owners of the 
railway will be required to pay upon the exécution of a deed 
by the petitioner to them. 



Wbight and others v. Thomas and others. 

{Circuit Court, D. Indiana. January, 1880. ) 

ASSTGNMENT FOR BENEFIT OF CbEDITORS — INDIANA StATD CES CONBTRUED. 

Under the statutes of Indiana an assignment for the beneflt of credit- 
toTs is not void, (1) because the assignées did net make oath that the 
indentures and schedules required by the law contained a statement of 
ail the property belonging to them, and did not malie oath to otherfacts 
named in the statute; (2) because the trustées, before entering upon 
their trust, did not make oath that they would faithfully exécute the 
same, togelher with other things named in the statute ; (3) because the 
aesignees reserved in the deed the right to instruct the trustées as to their 
duties; (4) because they reserved the riglit, with the cousent of two- 
thirds in value of their creditors, to remove one or ail of the trustées ; 
(S) because they authorized the trustées to scll the propei^ty on crédit, or 
in any other manner that miglit seem for the best interest of ail the 
creditors. 

Drummond, J. This was a bill ûled by the assignées in 
bankruptcy of Ebenezer Nutting, Frank Wright and Francis 
N. Eandolph, partners, under the style of E. Nutting & Co., 
to détermine the right and title to certain property formerly 
owned by the bankrupts, and also to enjoin certain creditors of 
the bankrupts from prosecuting suits to enforce liens claimed 
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by yirtue of judgments obtained against them. A demurrer 
was interposed to the bill, which -was sustained, and the bill 
dismissed, from which decree the plaintijEfs took an appeal to 
this court. 

The principal facts alleged in the bill, and npon which the 
controversy must turn, are thèse : E. Nutting & Co., on the 
twentieth day of July, 1875, being in straightened circum- 
stanees, conveyed ail theii property to ceitain persons in 
trust for the beneût of ail their creditors equally. This con- 
veyance was made under the act of the gênerai assembly of 
this state, which proyided for the voluntary assignment of 
Personal and real property in trust for the benefit of credit- 
ors, and regulated the mode of administering the same. The 
grantees in this deed accepted the trust, and, submitting the 
matter to the Marion civil circuit court, assumed the exécution 
of the trust under the order and jurisdiction of that court. 

This deed of trust was duly recorded in the several countiea 
in which the property assigned was situated. After this took 
place, and before the commencement of proceedings in bank- 
ruptcy, variouB creditors of E. Nutting & Co. instituted suits 
and recovered judgments against them in several courts, 
which judgments, if the deed of trust before referred to is 
invalid, became a lien on the real property of the bankrupts. 
In January, 1876, B. Nutting & Co. were adjudicated bank- 
rupts by the district court of the United States for this district, 
and the plaintiffs became, by virtue of the proper proceedings 
in bankruptcy, the assignées of the bankrupts, and by opéra- 
tion of law became vested with ail the property of the bank- 
rupts. After this action of the district court the Marion civil 
circuit court made an order directing the trustées in the deed 
of trust before mentioned to convey ail the property of the 
bankrupts to the assignées in bankruptcy, who, this being 
done, took possession of the property, and ever since hâve 
held the same. 

Among other suits that hâve been commenced in the cir- 
cuit court of the state was one by some of the judgment cred- 
itors to set aside the deed of trust on the ground that it was 
fraudulent and void under the law of the state; and the bill 
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now under considération allèges that it is claimed on the 
part of the creditors that the deed of trust of the twentieth 
of July, 1875, is fraudulent and void /or varions reasons — 
First, becanse the bankrupts did not make the oath that the 
indentures and schedules required by the law contained a 
statement of ail the property belonging to them, and because 
they did not make oath to other facts named in the statute ; 
second, because the trustées, before entering upon their trust, 
did not make oath that they -would faithfuUy exécute the 
same, together with other things named in the statute; third, 
because the bankrupts reserved in the deed of trust the right 
to instruct the trustées as to their duties ; fourth, because they 
reserved the right, with the consent of two-thirds in value of 
their crediiors, to remove one or ail of the trustées; Jifth, 
because they authorized the trustée to sell the property on 
crédit, or in any other manner that might seem for the beat 
interests of ail the creditors. 

The gênerai question in the case is whether the assign- 
ment made by the bankrupts in trust for the benefit of ail 
their creditors was valid, or whether, on account of any or ail 
the reasons named in the bill or presented in the argument 
on the demurrer by the défendants, it is fraudulent and void. 
Independent of the bankrupt law of the United States, there 
can be no doubt that it was compétent for the bankrupts to 
make such an assignment as that named in the bill. Being 
insolvent, it was the most équitable distribution that could be 
made of their property to divide it equally among ail their 
creditors. Then, unless the assignment was rendered invalid 
by virtue of the bankrupt law of the United States or of the 
provisions of the state law already referred to, it must be con- 
sidered a valid assignment. If it was inoperative, by virtue 
of the bankrupt law, then the property, being ail in the pos- 
session of the assignées in bankruptcy, the object of the 
bankrupt law is accomplished, and it is ready for distribution 
to the creditors of the bankrupts according to the terms of 
that law; and so there coula be no objection to the bill on 
the ground that the assignment was invalid under the opéra- 
tion of a banKrupt law. 
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We proceed to consider whether it was invalid under the 
law of the state. Unless there was something in the law of 
the state which declared either expressly or by necessary im- 
plication that the assignment was invalid, then it must stand. 
The law of the state is "that any debtor or debtors in em- 
barrassed or failing eircumstances may make a gênerai 
assignment of ail his or their property in trust for ail his or 
their hona fide creditors." What is the meaning of the worda 
"make a gênerai assignment?" The second section of the 
act déclares the assignment must be made by indenture, duly 
signed and acknowledged before some person duly authorized 
to take the acknowledgment of deeds. "The indenture of as- 
signment shall contain a fuU description of ail the real estate 
assigned." This is ail the language there is in the statute as 
to making the assignment which the first section says the 
failiug debtor may do. Thèse are undoubtedly essential élé- 
ments in the making of the assignment : It must be by deed; 
it must be duly signed and acknowledged before some person 
duly authorized to take the acknowledgment; and if there is 
real estate to convey, then it must be described. That being 
80, we are prepared to consider the effect of the last clause of 
the first section of the statute, which is: "AU assignmenta 
hereafter made by such person or persons for such purposes, 
except as provided for in this act, shall be deemed fraudu- 
lent and void." This simply refers to the making of the 
assignment. It does not déclare that if some things are not 
done which are afterwards required to be done, by the as- 
signor or by the trustée in the deed of assignment, that it 
shall be fraudulent and void. 

For example, the second section of the act provides that 
within 10 days after the exécution of the deed of assignment 
it shall be filed with the récorder of the county in which the. 
assignor résides, whose duty it shall be to record the same. 
And it is then declared that until the assignment is recorded 
it shall not convey any interest in the property so assigned. 
Now, hère is an unmistakable condition précèdent to the 
assignment taking effect. It is not so in relation to many 
other matters which are req[uired to be done. In the same 
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section it is declared that the assignor shall make oath, before 
some person authorized to administer oaths, in relation to 
some facts, and that the assignment shall be accompanied 
Tvith a schedule containing a particular description of the per- 
Bonal property assigned. The making of the oath and the 
schedule of the personal property thus required are clearly 
no part of the assignment itself. They do not constitute any 
part oî the making of the assignment. It is true that the 
statute déclares that the schedule shall accompany the assign- 
ment, but the suprême court of this state has held that it consti- 
tutes no part of the assignment. Black v. Weathers, 26 Ind. 
242. And, if the schedule is no part of the assignment, it is 
difficult to understand how the oath which is to be taken is a 
part of the assignment, especially when the statute requires 
that the schedule shall accompany the assignment, and makes 
no such réquisition in direct terms as to the oath. It seems 
to me that the true meaning of the last clause of the first sec- 
tion of the statute is that it is to be confined, when it déclares 
that ail assignments made, except as provided for in the act, 
shall be deemed fraudulent and void, to that which by the 
terms of the act constitutes the making of the assignment, or 
indenture, as the statute calls it. 

There are other sections which require certain things tobe 
done by the pèrson to whom the property has been assigned, 
and who holds it in trust for the benefit of ail the creditors. 
It seems clear that an omission on the part of the trustée to 
perform his duty in respect to any act required of him by the 
statute cannot render the assignment itself fraudulent and 
void, because the législature provi^es that if the trustée fails 
to comply with the provisions of certain portions of the law 
other disposition shall be made of the property by the appoint- 
ment of a more compétent and faithful trustée. There does 
not seem to be any other clause in the law, except that which 
is contained in the latter part of the first section, which dé- 
clares under what circumstances the assignment shall be 
fraudulent and void. Undoubtedly it was compétent for the 
législature to provide, if in any respect where a demand was 
made by the law it was not oomplied with, that the assign- 
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ment sliould thereby become inoperative and void. It lias 
not seen fit so to déclare, and I do not think that in the 
absence of sueh a déclaration this court can déclare that it is 
fraudaient and void, unless the assignment is not made in 
the way required by the statute. 

Some language used in the opinion of the cQurt in the case 
already referred to is significant : "The intent of the act is to 
secure an équitable distribution of a debtor's estate, and to 
prevent one creditor from obtaining undue advantage over 
others. When, therefore, the instrument upon its face con- 
forms to the requirements of the act, and a subgtantial com- 
pliance bas also been madè by the trustée, this court should 
not, by technical construction of the language of the law, 
defeat the évident législative purpose." There is nothing in 
the case of Browny. Foster, 2 Met. 152; Hardeman v. Brown, 
39 N. Y. 196, or of Britton v. Lorenz, 45 N. Y. 51, inconsist- 
ent with this view. Some of the objections which are made 
to the deed of trust, as, for example, a certain right reserved 
by the assigner to give instructions to the trustée, and sell 
the property on crédit, do not, I think, in a case like this, 
constitute badges of fraud per se, so as to render the assign- 
ment void; but, as the statute entrusts a court with the 
administration by the trustée of the estate, and it is entirely 
under its direction, undoubtedly the court would hâve power 
over any such provisions as thèse in the deed of assignment, 
80 as to prevent them from operating to the préjudice of any 
of the creditors. The main controversy, as it seems to me, 
must dépend upon this : Whether or not the assignors had, 
in good faith, assigned ail their property, real and personal, 
for the benefit of ail their creditors. That was the kind of 
assignment that the statute declared should be made, and 
that was the kind of assignment which the second clause of 
the first section declared, if not made, was fraudulent and 
void. 

The resuit is that the decree of the district court, sustain- 
ing the demurrer and dismissing the bill, must be reversed. 

v.l.rio.9— 46 
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MoMiLLAN and others v. Eees and others. 
{Circuit Court, W. D. Peanaylvania. March 22, 1880.) 

Two Patents fob Samb Ikvbntion. — Of two patents for the sama 
invention the one last granted is void, altliougli it may hâve been flrst 
applied for. 

Same — How Identity of Invention is Dbtermined. — "Whether two 
patents cover the same invention must be determined by the ténor and 
Bcope of their claims, not by the description in the speciflcations. 

Sbpabatb Patents fob Beverablb Parts of Same Invention. — Sep- 
arate patents for severable parts of the same invention may be pat- 
ented, although the whole invention is fully described in each of them, 
to explain the purpose and mode of opération of the parts covered by 
the claims in such patents. 

CoMBiNATioN OF Patented Devicb -wiTH Otheb Deviœb. — The con- 
nection or combination of a patented device or improvement with other 
devices may be the subject of a valid subséquent patent. 

In Equity. 

Bakewell de Kerr, for complainanta. 

Eowland Cox, for respondents. 

McKennan, J. In McMillan v. Barclay the patent upon 
which the présent bill is founded was contested upon various 
grounds, ail of whieh were fully considered by the court, and 
a decree was rendered in favor of the complainant. No 
question is now made touching any of the spécifie defences 
set up in that case, but the patent is assaUed for a reason 
not before suggested. It is urged that the patent, No. 63,- 
917, set up in this case, is a duplicate of patent 52,730, 
granted to the same persons and for the same invention. 

On the twenty-third of July, 1855, the patent involved in 
this case was applied for, and was disallowed by the commis- 
sioner of patents on the twenty-fifth of August, 1866. After 
repeated efforts to obtain a rehearing, in the early part of 
1867, the applicant amended bis spécification, and again 
pressed his application for considération. 

This amendment consisted in a modification of the claim, 
the body of the spécification and the drawings remaining 
unchanged. A re-examination was finally made, and a patent 
granted on the sixteenth of April, 1867, This patent is for 
"an improved application of steam power to the capstana of 
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vessela," and the claim is for "rotating a capstan placed on 
deek of a boat by means of an auxiliary engine, when said 
engine and capstan are placed forward of the steam boilers 
of said boat, substantially as herein before described, and for 
the purposes set forth." 

Without having amended the application for this patent, 
the complainant McMillan, on the twenty-fifth of April, 1865, 
iiled an application for a patent for a "mode for -working a 
capstan by steam," which was allowed and issued Pebruary 
20, 1866, numbered 52,730. The claim in this patent is for 
"the arrangement of the wheel l, m, n, o, k, j, i, h, e, and d; 
shafts 6, 5, 4, 3 and B; capstan barrel p; heads q and r, 
and pins Q; the whole being constructed, arranged and 
operated substantially as herein before described, and for the 
purpose set forth." 

Are thèse patents, then,forthe same invention? 

1. In McMillan v. Barclay, 5 Fisher, 189, the import of 
the claim of the patent of 1867 was held to be "operating 
the capstan of a steamboat by certain mechanical means, 
actuated by steam derived from an auxiliary engine, where 
both the engine and the capstan are stationed on the deck of 
the boat forward of the steam boilers. The mère effect indi- 
cated is not claimed, for that would be clearly unallowable, 
but it is this effect produced by means substantially as de- 
scribed and employed under the conditions stated." In other 
words, it is for a method of producing a useful resuit to be 
practiced by the use of mechanism described in the spécifica- 
tion, under conditions therein prescribed. 

2. The claim of the patent of 1866 is for an arrangement 
or combination of speciûc devices, which embraces only some 
of the devices described in the patent of 1867, and adds 
others which are not therein described. The spécification 
contemplâtes the use of this combination in practicing the 
method described in the patent of 1867, and it is treated and 
described throughout as an improvement in the arrangement 
and combination of the mechanical appliances by which that 
method is to be eïïectuated by securing new aud better re- 
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sults. The claim is limited to a spécifie mechanical com- 
bination, and hence the patent can hâve no broader scope. 

3. In the astute and able argument of the respondents' 
counsel the claim of the patent of 1867 is erroneously as- 
sumed to cover every means of accomplishing the proposed 
resuit. So broad a définition of it must certainly be dis- 
carded, for reasons fully discussed in O'Reilly v. Morse. As 
akeady stated, it is for a method of producing a certain 
resuit by means of mechanism described in the spécification, 
under certain essential conditions. The mechanical agencies 
required to transmit the power of the auxiliary engine to the 
capstan are component parts of the method, and it canQot 
therefore be said that the use of Connecting mechanism sub- 
stautially différent from that described in the spécification 
■would be an infringement of the patent of 1867, The same 
resuit may be produced if différent means to that end are 
employed, without invading the patented method. Hence it 
is only the mechanical instrumentalities described and refer- 
red to in the claim, and those merely colorably différent from 
them, which are within the protection of the patent. 

4. The patent of 1866 is clearly for a combination of 
mechanical éléments indicated in the claim, arranged and 
operating as described. The claim does not embrace ail the 
mechanical devices described as constituents of the method 
covered by the patent of 1867, and it includes others not 
described in the latter patent. In a mechanical or a pat- 
entable sensé, then, the two patents do not cover the same 
invention. 

5. But conceding that the invention claimed in the patent 
ot 1866 is within the scope of the patent of 1867 as one of 
the means adapted and intended to be used in effectuating 
the method claimed in that patent, is the patent of 1867, 
therefore, void? 

The scope of a patent must be determined by its claims, 
and it does not necessarily cover ail the descriptive matter in 
the spécification. The eiïect of the spécification is to describe 
the invention claimed in such fuU, clear, and exact terms 
that any one skilled in the act to which it appertains oau 
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make and use it, and thus that it may be available to the 
public after the expiration of the patent. Where the inven- 
tion consists of a mechanical combination, it is not only 
proper, but requisite, to describe the construction and ar- 
rangement of its component parts, the purpose for which it 
is to be used, the mode of its opération, and its relations to 
other mechanism with which it is intended to co-operate. 
Tins mechanism may be indispensable to the operativeness 
of the combination, but it does not constitute a part of the 
invention uuless it is embodied in the claim. In Forbush v. 
Cook, 2 Fisher, 669, Mr. Justice Curtis says: "If inclined 
wires are necessary to the action of the combination speciûed, 
80 are many other parts of the machine ; and ail parts neces- 
sary to the action and combination speciûed might be said 
to enter into the mode of combining and arranging the élé- 
ments of the combination, but need not be, and ought not to 
be, included in the combination claimed." 

Can there be any doubt, then, that any one aight lawfuUy 
practice the method of rotating a capstan described in the 
patent of 1866, simply substituting other mechanism for the 
combination therein claimed, or what is the same thing, f orm- 
ing a new combination, by discarding some of the éléments of 
the patented one ? And why ? Because only the combination 
claimed, and not the intégral method described, is covered by 
the patent. 

With this limitation of the soope of the patent of 1866, 
might not a valid patent be subsequently granted as that 
of 1867, for an intégral method, of which the invention 
claimed in the first patent is one of the éléments? I 
know of no sufficient reason why this may not be. The 
patents are incompatible. In a patentable sensé their sub- 
jects are différent, and hence they do not cover the same 
invention. It is well settled that a mechanical device, adapted 
and intended to be used in combined connection with other 
devices, may be patented by itself, and that the combination 
of which it is a constituent part may also be separately 
patented. For what reason? Because both patents do not 
cover the same invention. 
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Upon the same principle, if the complainant had built an 
engine of novel construction, describing it as speeJally fitted 
and intended for use in his method of rotating a capstan, he 
might patent it alone, and he might also obtain a patent for 
his method as a whole, describing his previously patented 
engine as one of its component parts. I am, therefore, of 
opinion that tlie patent of 1867 is not invalidated by reason 
of anything contained in the patent of 1866. 

6. Thèse views are not impugned by the cases referred to 
in the argument, as I understand them. A brief référence to 
two of them, as representing the whole class to which they 
belong, will sufBciently illustrate this. The fundamental 
principle of ail thèse cases is that two patents for the same 
invention cannot co-e'xist ; and that where two are issued ta 
the same person the last one is void. 

In O'Reilly v. Morse, 15 How, 63, the order of the patents 
in this case is inverted. Morse had obtained a patent broadly 
covering his own invention. He afterwards obtained a patent 
for a new arrangement or combination of the télégraphie 
mechanism by which the electro-galvanie current might b& 
passed along the whole line without interruption by the local 
circuits. The court held the latter patent to be valid, say- 
ing: "Nor can its validity be impeached upon the ground 
that it is an improvement upon a former invention, for which 
the patentée had himself already obtained a patent. It is 
true that under the act of 1836, § 13, it was in the power of 
Professor Morse, if he desired it, to annex this improvement to 
his former spécification, so as to make it from that tiine a 
part of the original patent. * * Nor is he bound in his 
new patent to refer specially to his former one. Ail that the 
law requires of him is that he shall not claim as new what 
was covered by a former invention, whether made by himself 
or any other person." The évident référence hère is to the 
scope of the two patents under considération, and its import 
is that, although Morse might hâve included in his first patent 
the arrangement or combination described in his second 
patent, yet as it was not claimed in the former, and was not. 
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therefore, covered by it, he might make such arrangement 
the subject of a new claim and obtain a patent for it. 

In The Suffolk Co. v. Hayden, 3 Wend, 315, a patent for 
an invention which was described, but net claimed, in a pre- 
vious patent was sustained upon the ground that the inven- 
tion, although described, was not covered by the first patent, 
and that this omission to include it did not operate as an 
abandonment of the improvement to the public. 

There is another feature in the case which brings it into 
notable resemblance to the présent case. Before the second 
patent above referred to was granted, an application by the 
same inventer was on file in the patent office for a patent for 
improvements in the interior arrangenaents of an elongated 
trunk, previously in use for cleaning cotton, among others, in 
the screen. Pending this application he applied for a patent 
for the improvement in the screen, in both the spécifications 
filed similarly describing this improvement. A patent was 
granted upon this application, and sometime afterwards a 
patent also upon the original application. In référence to 
thèse two patents the court say that if they are for the same 
improvement the last one issued, and not the first, is void; 
obviously not for the reason that the description in both spé- 
cifications was the same, but that the allowance of the last 
patent was futile, and that the original application for it was 
âuperseded and abandoned by the successful application for 
the first. But the court says further that the last issued 
patent does not appear to be for the same improvement cov- 
ered by the first, but for a combination with it of other de- 
vices, thus clearly implying that the patent is good. 

Now thèse cases, with others of Uke character, establish : 

1. That of two patents for the same invention the one last 
granted is void, although it may bave been first applied for. 

2. Whether two patents cover the same invention must be 
determined by the ténor and scope of'their claims, not by the 
description in the spécifications. 

3. That separate patents for severable parts of the same 
invention may be granted, although the whole invention is 
iuUy described in each of them to explain the purpose and 
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mode of opération of the parts covered by the daims in snch 
patents. 

4. That the connection or combination of a patented device 
or improvement with other devices may be the Bubject of a 
valid subséquent patent, 

Accordingly, then, the patent of 1867 must be held to be 
valid, and, as the défendant is proved to hâve infringed it, 
there must be a decree for the complainant, as prayed for. 

Note. — Bee Balcock v. Judd, anie, 408. 



Heynsohn V. Mberiman and othera. 
[District Court, 5. D. New York. April 7, 1880. 

Wages — DisABLKD Sbaman Lkft by Masteis in FoKEia:^ Port. — A 
seaman, though siok, who is left by the raaster in a l'oreigu port, wlth- 
out hia consent and without being dischaiged, is entitled to bis wages 
up to the end of the voyage, or until lie can get back to his home port. 

Bame— Rbv. St. } 4582— Patmbnt to Coksolin Foreign Port.— Sec 
tion 4582 of the Revised Statutes, bas no application to a seaman dis- 
charged in a foreign port without his consent ; and enf orced payment of 
•wages to a foreign consul, under tbe provisions of that atatute^ will no'. 
affect tbe riglits of the libellant. 

In Admiralty. 

Alexander é Ask, for libellant. 

Andreivs é Smith, for défendants. 

Choate, J. This is a suit for wages. The libellant shipped, 
as able seaman, on the bark John Zittlosen, of which de- 
fendant was master, at New York, January 3, 1875, on a voy- 
age to Queenstown, and thence to certain other ports, and 
back to a port of discharge in the United States — the voyage 
not to exceed 14 months, at $20 a month wages. 

About June 5, 1875, the bark arrived at Buenos Ayres, 
with the libellant sick on board, and he was placed in a hos- 
pital there soon after the ship's arrivai, and remained in the 
hospital 16 days, when the master again took him on board, 
and he continued to work on board for about 35 days, when, 
being again sick and unable to work, he requested the mas- 
ter to send him to the hospital again. The master put him 
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ashore, and the bark sailed from that port, leaving him sick 
on shore. He was not discharged, nor paid his wages. 

The bark went from Buenos Ayres to Valparaiso, and the 
United States consul there, being informed that the libellant 
had been left sick at Buenos Ayres, without being discharged-, 
and without payment of his wages, refused to clear tha vessel 
until the sum of $85.97 was paid to him, that amount being 
claimed by the constil as the wages actually due to libellant, 
and three months' extra wages. 

The master paid this sum to the consul, who credited it to 
the sailors' relief fund of the Valparaiso consulate, but no part 
of the money was paid to the libellant. The libellant re- 
mained in the hospital till November 24, 1875, when he was 
discharged therefrom as oured. 

On the fifteenth of Pebruary, 1876, he shipped on another 
vessel for the United States. This was the first berth he was 
able to obtain in order to get home af ter leaving the hospital. 

The libellant claims his wages up to January 15, 1876. 
The défendant claims that the payment at Valparaiso dis- 
charges him from ail liability, or, if not, that he should be 
credited with that payment. 

The libellant is clearly entitled to his wages for the time 
claimed. A seaman, though sick, who is left by the master 
in a foreign port, without his consent and without being dis- 
charged, is entitled to his wages up to the end of the voyage, 
or until he can get back to his home port. Nevitt v. Clarke, 
Ole. Adm. 320. 

The défendant claims that the payment at Valparaiso works 
a satisfaction of the libellant's claim for wages, under Eev. 
St. § 4582. But I do not perceive that that section bas any 
bearing on the case. By it a master is required, on discharg- 
ing a seaman, who is a citizen of the United States, with his 
own consent, in a foreign country, to prod'uce to the consul 
the certiiied list of his ship's company, and to pay to the 
consul the wages due, and three months' extra wages. That 
is, if the défendant had, with the consent of the libellant, 
discharged him at Buenos Ayres, he must bave paid to the 
consul there the wages due up to that time, and three months' 
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extra wages, and this would hâve released him and the vessel 
from further liability under the oontract. 

Of the extra wages so paid two-thirds wonld hâve gone by 
the statute to the seaman himself, and one-third to a fund 
for the relief of destitute seamen. But there is no pretence 
that the libellant was discharged with his own consent, and 
therefore the statnte can hâve no possible application to effect 
the release of the vessel or the master. Nor can the libel- 
lant's rights be in any way affected by the act of the consul 
ai Vàlparaiso, which appears to hâve been unauthorized, in 
exacting this payment from the master. 

Decree for libellant, with costs. 



Akdus V. The Stbamboat Saratooa. 

{District Court, S. B. New Yvrk. March 13, 1880.) 

Injubt to Tow-Boat — Duty of Stbamboat ns Passing Tow. — If a 
steamboat cannot safely pass on either side of a tow, traveling in the 
same direction, it is lier duty to wait until they hâve reached a point 
where she can thus pass in safety. 

Same — Samb— Tow on thb Wkono Sidb of thb Chahnbl. — The mère 
fact that the tow was on the wrong side of the channel would not jus- 
tify the steamboat in violating her plain duty to keep out of the way of 
the tow, when she had such tow in plain sight, and was able to do so. 

In Admiralty. 

F. A. Wilcox, for libellant. 

S. H. Valentine, for claimaint. 

Choate, J. This is a libel by the owner of the canal-boat 
Belle Andus for injuries sustained while on a voyage from 
Troy to New York, in tow of the tug James McMahon, on the 
twenty-first day of September, 1877. There were 11 boats 
in the tow, in four tiers, eaeh tier having three boats, except 
the last, which had two. Libellant's beat was the starboard 
boat in the third tier, and directly astern of her was one of 
the boats in the last tier. The tow was proceeding down the 
river at a rate of about three miles an hour, and when she 
had reached the upper end of the long dike, about half a mila 
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below the lower bridge at Albany, tbe steamboat Saratoga, a 
large passenger boat, about 300 feet long and 66 feet wide, 
bound froui Troy to New York, was following nearly asteru 
of the tow, being just below the bridge, but having the tow a 
little on her port bow. ïhe speed of the Saratoga waa about 
six and a half miles an hour, so that sbe was rapidly over- 
taking tbe tow. Wben she got within about 300 yards of the 
stern of the tow her pilot determined to pass on the eastward 
aide of the tow — that is, between the tow and the dike, along 
which the tow was stiil passing — and he blew two whistles, to 
indicate to tbe pilot of tbe tow that sucb was bis intention. 
To this signal be got no reply from tbe tow, but he kept on, 
putting bis wheel to starboard. 

The principal question of fact in tbe case is whether there 
■was room between tbe tow and the dike, wben the Saratoga 
made this movement, to justify her in attempting to pass on 
that side of tbe tow. Tbe witnesses from tbe tow, except tbe 
pilot of the tug, put the distance at 20 to 30 feet, tbe pilot of 
the tug at 50 to 75 feet, and tbe captain, pilot and wbeelsman, 
of the Saratoga at 80 to 100 feet. I am satisfied that the 
witnesses from tbe canal boats bave underestimated the dis- 
tance, and that the Saratoga would not bave attempted thia 
maneuver if the tow bad been within 20 to 30 feet, for it was 
évident that her pilot could not bave expected the tow to get 
ont of tbe way after be gave the signal and starboarded to 
get on the eastward side of her; but, on the other hand, it is 
évident from tbe testimony of those from the Saratoga that 
■wben sbe got up as sbe did, lapping tbe stern boat in tbe tow 
by about 40 feet, they found it impossible to clear the tow 
and pass between her and tbe dike. 

Tbe starboard guard of the Saratoga actually came in con- 
tact with the stern boat of the tow, while sbe was thus lapping 
and backing her engine to get berself out of tbe way. Tbe 
witnesses from tbe Saratoga attempt to explain this by testi- 
fying that while sbe was tjius lying still in the water, witb her 
engine reversed, tbe tow sagged down with the wind some 
40 feet against the Saratoga. This theory bas no support 
except in the imagination of thèse witnesses. The ,proof is 
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that there was no such wind as -would be necessary to make 
this change in the tow, and if there had been the tow, which 
kept on ail the time, would hâve grounded or been windbound 
against the dike long before she reached the end of it. It is 
évident enough that the reason why, in trying to pass the tail 
of the tow, the Saratoga came in contact with it, was that 
there was not space between it and the dike for her to go in 
there without touching the tow. The évidence is that the 
water is deep close up to the dike, and if there had been room 
enough for her to go in there at ail she would hâve left some 
space between herself and the tow. 

The steamboat's witnesses also say that there was room 
enough there, but that when she got there they saw the 
McMahon change her course to the eastward, and that then, 
for the first time, they saw they could not get by, the diffi- 
culty being not that they could not pass the tow, but that if 
they passed the tow they could not afterwarda pass the 
McMahon. There is not sufficient proof of the alleged change 
of course on the part of the tug, and if there were, as the 
same witnesses also say it had not been made long enough 
to affect the course of the tow, it would seem to furnish nO 
justification for coming in contact with or so close to the 
stern of the tow, if there was room enough to avoid it. Upon 
the whole testimony I think there was not room enough to 
justify the Saratoga in attempting to pass on the port side 
of the tow, and that she was chargeable with négligence in 
getting into the position in which she found herself compelled 
Buddenly to reverse her engine and baok, while crossing the 
tail of the tow at a slight angle and close astern of it. 

The testimony is that at this point the channel is nar- 
row, and the swell from the wheels of a steamer is more dan- 
gerous than at points in the river where the channel is less 
contracted. There was room enough for her to go down on 
the starboard hand of the tow, as she did after backing ont, 
leaving a clear space between thercMof 30 feet or more. Just 
below this point, also, the river widcns ont, so that, if she 
could not hâve safely passed on either side, it was her duty to 
wait till they reached a point in the river where she could 
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have safely passed. The effect of her backing, in so close 
proximity to the tow, was to raise a swell which dashed tke 
canal-boats together with such violence that several of them, 
including the libellant's beat, were seriousiy damaged. There 
was no proof to sustain the averments of the answer that 
libellant's boat was unsound and unaeaworthy. 

The Saratoga is clearly liable for the damages sustained. 
The 0. H. Northam, 13 Bl. 31. 

The suggestion that the law of the state required the tow 
to keep on the western side of the channel is not material in 
the présent case, since^ the tow being in the wrong place, if 
ehe was so, would not justify the steamboat in violating her 
plain duty to keep out of her way, having her in fuU sight, 
and being able to do so. 

The position of the tow was not the cause of the injury. 

Decree for the libellant, with costs, and a référence to com- 
pute the damages. 



Thb C. h. Foster (William K. Dunoan v.) 

Gboege N. Coombs V. William K. Dhncan. 

Thk c. h. Foster (Granville E. Caeleton v.) 

{Circuit Court, D. Massachusetts. April 17, 1880.) 

Collision — Contribution pok Cargo Odt of Damages Due for Losa 

OP VESSBL — PlEADING — AmBNDMENT — CONFOHftATION OF DeCREE TO 

Facts Arising aptbr Libbl has been Filed. 

In Admiralty. 

John C. Dodge and Frédéric Dodge, for the C. H. Foster. 

Frank Goodwin, for the Helen Mar. 

LowELii, J. Thèse three cases arose out of a collision be- 
tween the schooners Heien Mar and C. H. Foster, by which the 
Helen Mar and her cargo were totally lost ; and some damage 
was suffered by the C. H. Foster, but none by the cargo which 
was on board of that vessel. The cases were tried together, 
and both vessels were deolared blameworthy, and the dam- 
ages have been assessed. No exception has been taken to any 
of the findings of law or fact excepting one, which was ruled 
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pro forma in the district court, it being tbought more conven- 
ient for the parties that I should décide it, as I tried the casa 
when district judge. 

The owners of the cargo could bave proceeded against 
either vessel ; but one having been destroyed, the liability of 
the owners of tbat vessel, the Helen Mar, was limited to her 
value. Eev. St. § 4283. They therefore brought their libel 
against the C. H. Foster, and hâve recovered a decree for 
tbeir whole damage. 

In the two cases between the vessels a balance is struck, 
and there is found due to the owners of the Helen Mar a sum, 
not very large, but somewhat more than balf as much as the 
C. H. Foster bas been decreed to pay to the owners of cargo. 

Under thèse circumstances, the owners of the C. H. Foster 
represent tbat they ought not to be obliged to pay the whole 
sum decreed to the owners of the Helen Mar, when they will 
bave a right to recover against them one-half of the damages 
paid on the cargo, which is nearly as large, and thèse owners 
are not within tbis jurisdiction. The first question, tben, ia 
whetber the owners of the Helen Mar are bound, as between 
tbemselves and the owners of the C. H. Foster, to contribute 
for the cargo out of the damages due them for the loss of 
their vessel. 

It seems to me that this question must be answered in the 
affirmative. As between thèse parties the damages represent 
the vessel, and it i* a question how much eaeh ougbt to con- 
tribute. It is upon tbis principle that a cross-libel is brought 
in such cases against thô owners of the lost vessel, not that 
the libellants expect to recover personal damage, but that the 
amount may be properly adjusted between the two vessels, so 
that tbeir own liability may be diminished. Such were the 
facts in another case, where one of the vessels, wbich happens 
to bave the same name as the vessel lost hère, was a total 
loss, but it was taken for granted that sbe was to contribute. 
The Ontario v. Helen Mar, 2 Lowell, 40 ; 1 Holmes 467. I 
bave seen a copy of an able opinion of Judge Choate to the 
same effect. Léonard v. Whitwill, December 12, 1879. 

The arguments turned ebiefly upon the point of pleading 
whetber there is any mode by which the owners of tbe 0. H. 
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Foster can obtain this contribution ia the présent state of the 
proceedingB, or by an amendaient. 

This point does not seem to me to presept any dif&culty. 
Part of the damages whioh the owners of the G. H. Foster 
hâve suffered are those which her owners hâve been, or will 
be, obliged to pay for the cargo, and they come in simply 
under a claim for damage ; as in the well-known insurance 
case, where, in an action on a polioy, the assured recovered 
the damages paid for collision "with another vessel. Nelson 
V. Suffolk Ins. Co. 8 Cush. 477. The suprême court of the 
United States decided that point of insurance law differently 
from the judgment in Massachusetts, but not on the point of 
pleading. If, therefore, the libellants in Goombs y. Duncan 
(No. 1413) had paid for the cargo before bringing their libel, 
they would properly hâve included the amount in their claim 
for damages to be set against those recovered of them in No. 
1412. If they do so now it is not too late, because a decree 
in admiralty is often conformed to facts arising after the 
libel is filed. 

The money should be paid into court for the owners of the 
cargo within 15 days from the date of this opinion, and 
thereupon the decree in Coombs v. Duncan should show that 
one-half this sum is included in the damages, so that no 
question can arise hereafter upon that subject. The Ubel 
may be amended if the parties think it désirable. 



Mayo and others v. Clabk and others. 
Clark and others v. Mayo and others. 
{Oireuit, Court D. Massachusetts. April 17, 18S0.) 
TowAGB Service— Salv AGE. 

In Admiralty. 

John C. Dodge and Frederick Dodge, for libellants. 

C T. Russell and C. T. Russell, Jr., for claimants. 

LowELL, J. The décision of this case dépends upon the 
single question whether, . under the circumstances in -which 
the vessel was taken in tow, the libellants were justified in 
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supposing that they had undertaken a salvage service. Noth- 
ing was said by either party at the time ; and if the wind 
had gone down rapidly, and the barkentine had been towed to 
Boston without much difficulty, we might never hâve heard 
of a salvage claim. But matters did not turn out in this 
way. There was difficulty and danger, and another tug was 
obliged to corne to the assistance of the libellants, to prevent 
serions danger if not loss to the Frank Lambirth. That tug 
was undoubtedly a salvor, and bas been paid as such siuce 
the case left the district court. 

Upon the whole évidence, which was very elaborate and 
full, I am of opinion that the Frank Lambirth was in danger 
at the time the tug WooUey came up. I think there had 
been one failure to tack. Some of the witnesses deny this, 
but they are, perhaps, referring to a later period than at 
which the second mate of the barque says that they did try 
to go about without success. Whether he is aceurate or not, 
I think the vessel either was, or was thought to be, unable to 
tack, and would bave found it necessary to come to anehor in 
a very short time; and, as she was on a lee shore, there can 
be no doubt that if she had been at anehor there would bave 
been, as the wind and sea then were, need of speedy relief. 

I do not think that the libellants were as careful as they 
should bave been in respect to the scope of hawser, and it is 
not improbable that the parting of the hawser would not 
bave occurred if more scope had been given. But I am not 
at ail sure that this accident had much effect upon the resuit 
of the adventure. Without it the tug must bave had assist- 
ance, and the assisting tug would bave been a salvor. 

Upon the whole, while I would not encourage any real or 
Bupposed readiness which owners of tugs may bave to con- 
vert a simple towage service into one of salvage, I find 
that the peculiar facts of this case relieve it of any such 
appearance. 

ïhe amount awarded was libéral, but no serions objection 
was raised to it. 

Decree affîrmed, with costs. 



IN EB EDWABD S. MAY. 737 

In re Edward S. May. 

{District Court, E. D. Michigan. , 1880.) 

CONTEMPT— JUBOR — CONFERHING 'WITH A PAETT TO THE SOIT — RkV. ST, 

j 725.— Under section 725 of the Revised Statutes, a juror in a fédéral 
court is guilty of a contempt in cormptly confeiTing witli a pirty to a 
suit during the trial, it appearing that the court had expresslT forbidden 
the jury to converse with any one regarding the case. 

Semble.— It seems that he would be guilty of contempt even if no such 
direction were given. 

Contempt — Answbk of Rbspondent. — In proceedings for criminal con- 
tempt the answer of the respondent, in so far as it contains statement» 
of facts, must be taken as true ; if false, the government is remitted to 
a prosecution for perjury. 

Bame — Samb. — But the answer must be crédible and consistent with itselt ; 
and if the respondent state facts which are inconsistent with his avowed 
purpose and intention, the court will be at liberty to draw its own inf er- 
ences f rom the facts stated. 

Motion for an attachment for contempt of court. 

Eespondent was duly empanelled as a juror in the case of 
The United States v. Sigmund and Feist Rothschild, indicted 
with Marcus Burnstine and others for conspiracy to defraud the 
government. A pétition and affidavits having been produeed 
tending to show that respondent had been guilty of miscon- 
duct in his capacity of juror, an order was issued to show 
cause why he should not be attached for contempt. Upon the 
trial of the principal case the jury were cautioned not to talk 
with any person, nor allow any persou to talk with them, and 
upon a subséquent day the court again took occasion to 
direct the jury not to allow any person to converse with them 
concerning the case, and to accept no treats or hospitality 
from any person interested in or connected with the case. 

The order to show cause set forth that on the twenty-eighth 
of December, 1879, respondent went in the night-time to the 
house of Marcus Burnstine, one of the said défendants, but 
not then on trial, for the purpose of corruptly conferring with 
said Burnstine of and concerning said cause, and of and 
concerning the verdict to be rendered therein, and did then 
and there talk with said Burnstine, and did allow Burnstine 

v.l.no.lO— 47 
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to talk with him, concerning the facts and évidence in the 
case, and also did corruptly negotiate with said Burnstine aa 
to the verdict he should render in said cause, and that re- 
spondent was guilty of misbehavior in the présence of the 
court, or so near thereto as to obstruct the ends of justice, in 
the facts above set forth. 

The answer of the respondent admitted hearing the orders 
of the court above referred to, but denied that he violated said 
orders. Eespondent further denied that he had any conver- 
sation or negotiations with Burnstine whereby, for any con- 
sidération, he would, in declaring his verdict, favor the 
défendants. With regard to the alleged interview with Burn- 
stine, which took place after the arguments had been con- 
cluded, and the night before the charge was given and the 
case committed to the jury, respondent averred that he was 
a physician, practicing his profession in Détroit, within a half 
a block of Burnstine's résidence ; that on Sunday, the twenty- 
first day of December, a man, calling his name Miller, resid- 
ing, as he said, upon Gratiot street, called upon the respond- 
ent for professional treatment; that, after examining and pre- 
scribing for him, Miller said to him, "You are a juror in the 
tobacco trial," and began to talk of the innocence of Eoths- 
child, and his standing in the community, when the respondent 
said to him, most emphatically, that he must not talk in that 
way to him, as it was against his duty to speak of the case; 
that Miller then stated that the respondent's conscience was 
too tender, or words to that effect, and that he could just aa 
well make money out of this ; that he had himself once been 
a juror, and got $250, and nobody ever heard of it. Eespond- 
ent protested against such talk; and when Miller was going 
toward the door he said that respondent could make $400 or 
$500, and that he would call again. 

He further saya that he made up his mind to inform the 
court of the matter next morning. But on further refl-eetion, 
remembering the man's statement that he would call again, 
respondent determined to wait, accept what he might ofifer 
him, and présent it to the court with a public exposure ; that- 
on the same day he prepared an envelope and addressed it to 
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the judge of the court, in which he proposed to put whatever 
should be handed to him by Miller, seal it up and hand it to 
the court in that condition; that he carried the envolope in 
his pocket ail that week but did not again see Miller; that in 
the latter part of the week he became anxious about the mat- 
ter ; thought he had neglected his duty in not exposing the 
matter at first, and thought again of speaking to the court, 
but did not from the fact that he had not ascertained posi- 
tively whom the said Miller represented, and that he might 
be doing a grave injury and injustice to the défendants, if it 
should turn eut that he did not represent them, as he con- 
sidered that the trial was nearly at an end, and that Miller 
might possibly, if representing an interest adverse to the 
Eothschilds, hâve taken just that course to préjudice them 
with the respondent as a juror, and thinking the matter over 
he concluded that a man who would want to do a grave injury 
to Eothschild might bave taken the very course that Millei 
did take to injure him. 

He further averred that he waa clearly of the opinion that 
he ought not to allow the trial to close without taking some 
stepsiu regard to the matter; and on the evening of Sunday, 
the twenty-eighth of Deoember, before it was fairly dark, re- 
spondent, thinking that if Miller had eome from the défend- 
ants Burnstine would know ail about it, respondent could 
détermine the fact as to whom Miller represented by goin^ to 
Burnstine; that he went up the steps of Burnstine's house 
and rung the bell ; a boy came to the door, who asked re- 
spondent in, but respondent declined to go in, and asked to 
bave Burnstine stép to the door. Burnstine came to the 
door. Eespondent asked him if he knew him, when respond- 
ent asked him, "Do you know a man by the name of Miller," 
believing that, from the question being put in that way, if 
Miller had any privity with Burnstine the matter would be 
exposed by Burnstine, and he would think respondent came 
to treat with référence to Miller's proposition. Without 
answering that directly, Burnstine insisted upon respondent 
coming in, which he did, and stayed not to exceed five minr 
utes, when the whole conversation turned upon the question 
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whether Miller represented or came from the défendants, 
which was ail that respondent wanted to know. Bumstine, 
on bis side, said that Miller did not represent them, and 
that he did not know of any such man, but said that Roths- 
child might, and he would go and get Eothschild. 

Eespondent refused to allow him to go and get Eothschild 
at ail, but said that he, the respondent, simply wanted to 
know the fact as to whether Miller came from the défendant 
or not. Burnstine asked respondent what he thought of the 
case, when respondent at once stated that he could not talk 
with him about that, but simply wanted to know the fact 
stated, and would not stay and converse with him and Eoths- 
child, and told him that he knew nothing about the jury; 
that he could not get a word out of him, respondent, and that 
respondent would not talk about the case at ail, or as to the 
way the jury stood. Respondent was about going out, and 
Burnstine said he was going down to see Eothschild, and he 
would find out whether he knew Miller or anything of him, 
and asked the respondent if he would call at 10 o'clock, when 
he would let him know. He further offered respondent a 
cigar and a drink, which he deelined. He did call again 
about 10 o'clock, when Burnstine, with something of an air of 
mystery, insisted that respondent should walk through to bis 
office. Eespondent went in but did not sit down, when Burn- 
stine said that Eothschild knew nothing of Miller at ail, and 
that Eothschild scoutedthe idea; that he would hâve nothing 
to do with buying or corrupting a juror, and stated they would 
not pay a cent to any one for such purpose, but he said that the 
matter with regard to Miller was very important, as they had 
no doubt but that Miller represented the other side, and that 
the defence had been trying to catch some one doing just this 
thing, as they knew it was going on, and he said to respond- 
ent that the man called Miller undoubtedly represented the 
other side, and asked respondent to point him out in the court 
room the next morning so that he might be exposed, or to let 
the lawyers of the defence know whenever respondent could 
put bis eyes on him again, and say nothing about it until he 
was caught, to which respondent assented. 
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He further averred that at both interviews lie liàd he 
relateci the substance of bis conversation with Miller, but, 
from tbe first, baving the purpose in view of getting Eotbscbild 
and Burnstine to admit tbeir connection with Miller, if true. 
He tbinks that the respondent may, by bis manner, bava 
invited acontinuance of the Miller negotiation; that in thèse 
interviews he became satisfied that neither Rothschild nor 
Burnstine bad anything to do with the man tbat had ap- 
proached him, and became thoroughly satisfied the object the 
man had was to injure tbe défendants. He furtber averred 
that he made no secret of bis going to Burnstine's ; went in 
and out tbe front way both times, and was not disguised in 
any manner, and in neither interview did the respondent talk 
bimself, or allow said Burnstiae to talk to bim, about the 
f acts of the case tben on trial ; that up to that night he had 
never spoken to Burnstine, nor bas he spoken a word to him 
since. He further denied any contempt, and if bis going to 
Burnstine's house was a disobedience of tbe order of tbe court 
it was not so to respondent's knowledge or understanding of 
tbe orders, and he did it for tbe purest and best motives, 
and for the purpose of serving the ends of justice, by expos- 
ing fraud and corruption, which it seemed impossible to ac- 
complish in any other way; as, if the man who bad attempted 
to corrupt tbe respondent represented the defence, it could 
bave been ascertained in no better way than by respondent 
in person applying to Burnstiae, and he did it with the mo- 
tive and intention that if he sbould fasten the corrupt 
approacb of Miller upon tbe defence he would bave exposed it 
tbe next morning, and he did not tbink the ends of justice 
would be subserved to expose tbe facts otherwise until Miller 
could be identified; tbat he did not inform any person of tbe 
matter for the reason that be thought a grave crime bad beeu 
committed, and he desired to identify the man and bring him 
to justice; and bebelieved tbat if be did give any information 
to tbe court at that late stage of the case, tbere being no time 
for an investigation, it would simply put the guilty parties 
upon tlieir guard, and might préjudice the minds of the court 
and jury against tbe défendants, beoause tbe respondent would 
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be oHiged to state that the man claimed to represent tlie 
defence, and leave no time to disabuse tbeir minds, 

He furilier says that his action in maintaining his position 
for an acquittai upon the jury was in accordance with his 
judgment upon the évidence, as confirmed by the charge of 
the court, and that, added to this, the information that he 
had received as before stated, convincing him of indirect 
methods having been used to influence him, the respondent, 
impelled him to maintain the innocence of said Eothschild 
on the jury to the last. He further denied receiving money 
or any other considération for his vote upon the jury, and 
submitted that his conduct had been free from censure. 

S. M. Cutcheon, District Attorney, and H. J. Bealces, for 
the government. 

John Atkinson and Théodore Romcyn, for respondent. 

Beown, J. By Eey. St. § 725, the power of the fédéral 
courts to punish for contempts is limited to three classes of 
cases : First, a misbehavior of any person in the présence of 
the court, or so near thereto as to obstruct the administration 
of justice; second, misbehavior of any officer of the court in 
his oiEcial transactions; and, third, disobedience or résistance 
of any ofScer, party, juror, witness or other person, to any 
lawful writ, process, order, rule, decree or command of the 
courts. Ex parte Robinson, 19 Wall. 505, 511. 

It is not necessary hère to discuss the question whether, in 
the absence of the express order of the court to the jury to 
refrain from conversing with any one regarding the case, a 
juror could be punished for such misconduct. It would seem, 
hovrever, that such violation of duty might be reaohed under 
the first class of cases, as the misbehavior of a person so near 
the présence of the court as to obstruct the administration of 
justice therein. The act does not deâne how near the court 
the misbehavior must be, nor the character of such misbe- 
havior, and I think it may be fairly construed to extend to 
any misbehavior by a juror, in his capaeity as such, -wherever 
committed, siuce such misbehavior necessarily tends to ob- 
struct the administration of justice. U. S. v. Devaughan, S 
Gr. G. C. 84; State v. Doty, 32 N. J. 403. Otherwise it would 
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te impossible for the fédéral courts to punish a juror, even 
for receiving a bribe, since there is no statute making the 
receipt of a bribe by a juror a crime. The act was passed 
for the purpose of preventing the courts from interfering with 
newspaper eomments upon trials. It seems to me it could 
not hâve been the intention of congress to take away from 
the courts the common law power of punishing jurors for 
misconduct. Upon this point, however, I express no opinion, 
as it is admitted there was an order given, and the only ques- 
tion is whether respondent disobeyed it. 

It is a cardinal rule in proceedings for a criminal contempt 
that the answer of the respondent cannot be traversed and 
must be taken as true. If false, the government is remitted 
to a prosecution for perjury. -4 Black. Com. 287; In the mat- 
ter ofPitman, 1 Curt. 186; U. S. v. Dodge, 2 Gall. 313; State 
V. Earl, 41 Ired. 464; Burke v. The State, 47 Ired. 528 ; People 
T. Feed, 2 John. 290; In re Moore, 63 N. C. 397; Nomes v. 
Cummins, 1 Lester, 40. 

But the answer must be crédible and consistent with itself, 
and if the respondent states facts which are inconsistent with 
his avowed purpose and intention, the court will be at liberty 
to draw its own inferences from the facts stated. In the 
matter of Crosshy, 6 Term E. 701; Ex parte Nowlan, Id. 
118. For instance, if the respondent in this case had stated 
that in his interview with Burnstine he had asked and received 
of him a $1,000, and had kept the money in his pocket until 
after the jury were discharged ; and had further stated that 
he did this for the purpose of delivering the money to the dis- 
trict attorney and prosecuting Burnstine for bribery, it would 
Bcarcely be contended that the court would be bound to draw 
the same inference from his conduct. So, then, it is, after 
ail, a question in every case whether the facts stated are con- 
sistent with an honest intent. 

The prosecution insist in this case that Miller was a myth ; 
that respondent 's story with regard to his interview with him 
was concocted solely for the purpose of explaining the sub- 
séquent interview with Burnstine. The court, however, can- 
not accept this theory. I must take it for granted that tho 
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interview with Miller was had substantially as stated. Ec- 
spondent bad no power to prevent Miller from conversing 
"with him as he did, and suggssting that money might bo 
made ont of the case, but he should at once hâve disclosed 
the fact to the court; or, at least, he should not hâve assumed 
to take on the character of a détective and work up a case 
for the government without consultation with the olfieers of 
the government. If, as Miller said, he had been présent scv- 
eral days during the trial, he was probably présent during 
Bome of the days that succeeded his interview with the 
respondent, and might hâve been identified. Eespondent, 
however, seems to hâve made no effort to ascertain whether 
Miller was in the court room, but keeps the facta to himself for 
a whole week, and at the most critical moment of the trial, 
after the arguments had been concluded, and the evening 
before the jury were to be charged, goes to the house of one 
of the défendants after dark to ascertain whether Miller rep". 
resented him or any of the other défendants in the case. 
What business was it to him whether Miller was sent 
by the défendants or not? Suppose he had been sent by 
Burnstine, what was the respondent to do about it ? He was 
not even content to take Burnstine's word that he knew noth- 
ing about Miller, but consented to make another visit at a 
late hour in the evening, in the meantime suggesting to 
Burnstine that he see Rothschild and learn whether he knew 
anything of Miller. The records of the court show that the 
jury in this case disagreed. It does not, of course, show how 
they stood. But the respondent, in his answer, admits that 
he continued to vote for an acquittai until the end, giving, 
among other reasons, that he thought Miller had been trying to 
préjudice him against the défendants, when he admits that 
Miller had talked of the innocence and good standing of the 
défendants, and had suggested that money might be made out 
of the case. 

Suppose a verdict of guilty had been rendered, or, to put 
the case stronger, suppose it had been a civil case and a ver- 
dict had been rendered for the défendants, would it not hâve 
been the dntj of the court, on respondent's own siiowing, and 
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to put the most favorable construction upon it, to grant a new 
trial on account of his misbehavior ? It seems to me entirely 
clear that it would. Without looking at the affidavits upon 
which this order was issued, and -which show a somewhat 
différent state of facts, it seems to me clear, beyond a reason- 
able doubt, that respondent went to Burnstine's house, not 
for the purpose of detecting Miller or any other person, but 
rather with the intention of entering into a corrupt nego- 
tiation with Burnstine. He thus put himself in a position 
■where he could not do otherwise than persist in voting for an 
acquittai, since an exposure of his conduct was certain, if 
défendants were convicted. The respondent is therefore ad- 
judged gailty of the spécification charged in the order to show 
cause, viz. : "Going in the night-time to the hoase of Marcua 
Burnstine, one of the défendants, for the purpose of corruptly 
conferring * * * ^ith said Burnstine of and concerning 
said cause, and of and concerning the verdict thereaf ter to be 
rendered therein;" and is further adjudged to pay a une of 
$100, and to be committed to the Détroit House of Correction 
until the terms of his sentence are complied with. 



Atlantio & Pacifio Telegbaph Company v. Union Paoifio 
Eailway Company and another. 

{Circuit Court, D. Nebraaha. , 1880.) 

GoRPOUATiON— CoNTUACï — Ultra Virbs— Injunctiok.— Although a con- 
tract may hâve been ultra vires, a court of equity will reatraia a corpora- 
tion from recovering possession of property whioh lias passed Uiereunder^ 
■without due process of law and a return of the considération paid. 

Motion for injunction. 

McCbaet, J. By act of congreas, approved July 1, 1862, 
and acts amendatory thereof, the Union Pacific Eailroad Com- 
pany was created a corporation with power to "lay out, locate, 
construct, furnish, maintain and enjoy a éontinuous railroad' 
and telegraph, with appurtenailees," from the Missouri river, 
through Nebraska and Wyoming, to a junction with the Cen- 



746 FEDERAL EEPOETEB. 

tral Pacific Eailroad in XJtah. Under this authority the said 
railroad company built, and early in 1869 completed, its rail- 
road and telegraph over said route. The plaintiff is a corpo- 
ration organized under the laws of the state of New York. 

On the first day of September, 1869, the plaintiff and said 
Union Pacific Eailroad Company eutered into a contract, 
whereby, among other thinga, the railroad company agreed 
to démise and lease to plaintiff "ail its telegraph lines, wires, 
pôles, instruments, offices, and ail other property by it pos- 
sessed, appertaining to the business of telegraphing, for the 
purpose of sending messages and doing a gênerai télégraphie 
business; to hâve and to hold for and during the whole term 
of the charter of the party of the first part [the railroad corn- 
pany] and any renewals thereof, subject to the rights of the 
United States as set forth in the charter of the railroad com- 
pany, and on the condition that the plaintiff would faithfully 
and fully perform ail the duties imposed or to be imposed 
upon the railroad company by its charter or by the laws of 
the United States." 

On the twentieth day of December, 1871, a supplemental 
agreement was entered into between said parties, by which 
certain changes were made in the original contract. Among 
other things, it was provided in said contracts that the rail- 
road company should receive from plaintiff, in considération for 
the same, 17,800 shares of the capital stock of the plaintiff cor- 
poration, (the Atlantic & Pacific Telegraph Company,) whieh 
stock the railroad company received and applied to its own 
use. Said contracts were duly performed on both sides until 
the twenty-seventh day of February last, when the railroad 
company assumed, of its own motion, to rescind the same, 
and to résume possession and control of the property; for 
which purpose its agents eut the wires running from the gên- 
erai offices of plaintiff, for commercial business, at Omaha, 
and severed said offices from the main line. It is charged in 
the bill that this was done for the purpose of giving the busi- 
ness of said line at- Omaha, and ail the advantagea thereof, 
to the défendant, the American Union Telegraph Company, 
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a competitor and rival of plaintifï in the business of tele- 
graphing. 

The Union Pacific Kailroad Company, by consolidation 
with another company, bas become the Union Pacific Eailway 
Company, by -which name it is sued. 

The prayer of the bill is, among otber things, for an injunc- 
tion to restrain tbe défendants from disregarding the two con- 
tracta above mentioned, and from interfering with the prop- 
erty covered thereby, except as in said contracts provided, 
and from preventing the plaintiff from reconnecting the 
■wires so as to restore them to their original condition before 
tbe same were eut. On the first of March it was ordered 
that the application for injunction be heard before me, at 
chambers at St. Louis, on the sixth of April, 1880, and in the 
laeantime a preliminary injunction was allowed. 

The défendants bave answered fuUy, and numerous afi&da- 
vits bave been filed. Upon tbe record thus presented counsel 
bave been fully heard, both orally and by printed briefs. 

The Union Pacific Eailway Company, défendants, admit the 
cutting of the wires as charged, as well as their purpose to 
disregard the contracts, and retake the telegraph lines and 
property, and in justification allège that said contracts were 
beyond tbe power of the company to make, contrary to pub- 
lic poliey, and in violation of the acts of congress chartering 
the Union Pacific Kailroad Company, and that they are there- 
fore void, The question of the validity of thèse contracts is 
tbe first to be considered. 

1. The rules by which this question is to be determîned 
are now well settled, at least in the fédéral courts. They 
hâve been clearly stated by the suprême court in the récent 
case of Thomas et al. v. l^ke West Jersey li. Co. (not yet re- 
ported.) From the opinion in that case, delivered by Mr. 
Justice Miller, I make the following extracts, as laying down 
the law by which I must be guided : 

" We take the gênerai doctrine to be in this country, thougb 
there may be exceptional cases and some authorities to the 
contrary, that the powers of a corporation organized under 
législative statutes are such and such only as those statutes 
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confer. "Conceding the rule applicable to ail statutea, that 
what is fairly implied is as much granted as what is expressed, 
it remains that the charter of a corporation is the measure of 
its powers, and that the enumeration of those powers implies 
the exclusion of ail others. 

#*♦**»» 

"There is another principle of equal importance, and equally 
conclusive against the validity of this contract, which, if not 
coming exactly within the doctrine of vitra vires, as we hâve 
just discussed it, shows very clearly that the railroad Com- 
pany was •without the power to make such a contract. 

"That principle is that where a corporation, like a railroad 
Company, has granted to it by charter a franchise intended 
in a large measure to be exercised for the public good, the 
due performance of those functions being the considération of 
the public grant, any contract which disables the corporation 
from performing those functions — which undertakes, without 
the consent of the state, to transfer to others the rights and 
powers conferred by the charter, and to relieve the grantees 
of the burden which it imposes — is a violation of the contract 
with the state, and is void as against public policy. This 
doctrine is asserted with remarkable clearness in the opinion 
of this court, delivered by Mr. Justice Campbell, in the case 
of The York <è Maryland Line Bailroad Co. v. Winans, 17 
Howard, 30. The corporation in that case was chartered to 
build and maintain a railroad in Pennsylvania by the légis- 
lature of that state. The stock in it was taken by a Maryland 
corporation, called the Baltimore & Susquehanna Eailroad 
Company, and the entire management of the road was com- 
mitted to the Maryland company, which appointed ail the 
officers and agents upon it, and furnished the rolling-stock. 

"In référence to this state of things, and its efïect upon the 
liability of the Pennsylvania corporation for infringing a patent 
of the défendant in error Winans, this court said : 'This con- 
clusion [argument] implies that the duties imposed upon the 
plaintif [in error] by the charter are fulfilled by the construc- 
tion of the road, and that, by alienating its right to use and 
its powers of control and supervision, it may avoid furthei 
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responsibility. But thèse acts in volve an overturn of the 
relations -which the charter has arranged between the législa- 
ture and the community. Important franchises were con- 
ferred upon the corporation to enable it to provide facilities 
for communication and intercourse required for public con- 
venience. Corporate management and control over thèse 'were 
prescribed, and corporate responsibility for their insufficiency 
provided as a rémunération for their grant. The corporation 
cannot absolve itself from the performance of its obligations 
without thé consent of the législature. Beman v. Rufford, 1 
Simon N. S. &oO ; Winch v. B. é L. R. Co. 13 Law and Equity, 
606.' 

"And in the case of Black v. Delaware A Raritan Canal Co. 
7 C. E. Green, N. J. Eq. 399, Chancellor Zabriskie says: 
' It may be considered as settled that a corporation cannot 
lease or alienate any franchise, or any property necessary to 
perform its obligations and duties to the state, -without légis- 
lative authority.' For this he cites some 10 or 12 decided 
cases in England and this country," 

The case in which thèse propositions of law was announced 
•was this : A New Jersey railroad corporation, without express 
authority, undertook to lease to another company for 20 years 
its railroad, with ail its appurtenances and franchises, indud- 
ing the right to dp the business of a railroad and collect the 
proper tolls. The contract or lease was confirmed by a vote 
of the stockholders. The lessor was authorized to cancel the 
lease upon giving three months' notice, but in that event was 
to be liable to pay the damages incurred by the other party 
by reason of such action. Under this provision the railroad 
company ended the contract, and resumed possession of tho 
leased road. The suit was by the lessee for the damages 
provided for, and it was held that no recovery could be had 
because the contract was ultra vires. It remaina to apply 
thèse principles to the case in hand. 

2. It is certain that the contracts in question amounted to 
a lease, or aliénation, by the Union Pacific Eailroad Com- 
pany, of property which was necessary to the performance 
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of its obligations and duties to the government, and to the 
public. 

In my judgment the act of July 1, 1862, and its amend- 
ments, must be construed as chartering the Union Pacific 
EaiIrOad Company, and devolving upon it, individually and 
personally, the power and duty of constructing, operating and 
maintaining a line of telegraph, as well as a railroad. This 
is made manifest by the considération that the government 
endowed the corporation with large grants of land and bonds, 
to aid in the construction of thèse lines, and impressed upon 
the Company the duty of reimbursing the government from 
the earnings of the road and telegraph line. Section 6, act 
of 1862. It is also clear from the language of the first sec- 
tion of said act, which empowers the corporation "to lay out, 
locate, construct, furnish, maintain and enjoy a continuons 
railroad and telegraph, with the appurtenances," that the 
power conferred was personal, and carried with it a duty and 
an obligation which could net be transferred. 

The very same language which authorizes the construction 
and opération of the telegraph line also authorizes the con- 
struction and opération of the railroad, and the property in 
the one is as necessary to the performance of the public 
duties of the corporation as that in the other, The charter of 
the Company, with tbe amendments, considered as a whole, was 
manifestly intended to create a corporation which should be 
personally amenable to the government, in the exercise of 
the powers conferred, and which should in quasi public capac- 
ity perform the duties imposed, and render an aecount of its 
earnings. 

The purpose was not to authorize the construction of a line 
either of railroad or telegraph to be thereafter sold, leased or 
transferred to other parties, leaving the government to the 
chances of securing from or through the lessee or vendee its 
proportion of the earnings. This is made still more clear by 
the provisions of the act of June 20, 1874, amending the 
charter, which imposes upon the company and its officers and 
agents penalties for a failure to operate or use said railroad 
or telegraph, so far as the public and the government are con- 
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cerned, as one continuons Une, and whioli gives a right of 
action to any party aggrieved, "in case of failure or refusai 
of the Union Pacific Eailroad Company, or either of said 
branches, to eomply with this act or the acts to which this is 
amendatory." 

I conclude that the charter of the Union Pacific Eailroad 
Company devolved upon it the duty of constructing, operat- 
ing and maintcining a line of telegraph for commercial and 
other purposes, and that this is in its nature a public duty. 
I am further of the opinion that, by the provisions of the 
contract of September 1, 1869, and of December 20, 1871, 
the railroad company undertook to lease or alienate property 
•which was necessary to the performance of this duty. The 
considération for thèse contracts is declared to be "the démise 
of their telegraph lines, property and good-will, and of the 
rights and privilèges, in the manner hereinafter specified," 
etc., and the property demised by the railroad company is 
ail its télégraphie lines, wires, pôles, instruments, offices, and 
ail other property by it possessed, appertaining to the busi« 
ness of telegraphing, for the purpose of sending messages and 
doing a gênerai telegraph business. The lessee was to hold 
during the whole term of the charter of the railroad com- 
pany and any renewal thereof. There is inserted a stipula- 
tion that the lessee shall perform ail the duties imposed or 
that may be iraposed upon the railroad company by their 
charter or by the laws of the United States. But, as already 
intimated, I do not think this latter clause makes the con- 
tract good. The railroad company was not at liberty to 
transfer to others those important duties and trusts which it, 
for a large considération, and for a great public purpose, had 
undertaken to perform. It certainly could not divest itself 
of thèse powers and duties, and devolve them upon the 
plaintif, without express authority from congress. 

3. But if the contracts in question are not ultra vires, by 
reason of the transfer of property necessary to the perform- 
ance by the railroad company of its public duties, they are so 
because they attempt to transfer certain franchises of the said 
company. The right to operate a telegraph line, and to fix 
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and to collect toUs for the use of the same, is, to say the least, 
the most valuable part of the franchise conferred by congress 
upon the railroad company, as a telegraph company. This 
right is alienated by a clear and unequivocal assignaient or 
transfer from the railroad company to tùe plaintiff. Without 
discussing otber features of the contracta I am compelled to 
hold that this feature is alone sufQcient to render them in 

I 

excess of the corporate power of the company. 

4. This brings me to the question whether the railroad com- 
pany can be permitted to rescind the contract, and on its own 
motion to take possession of the lines, offices and property, 
without first returning the considération received therefor 
from the plaintiff. As aiready stated, the railroad company 
received from the plaintiff, in payment for the property and 
rights agreed to be transferred by said contracta, 17,800 
shares of the capital stock of the corporation plaintiff. There 
is a dispute as to the value of the stock, but I believe it is not 
placed by any one of the déponents at less than $150,000, 
while some of them place it at a much higher sum. 

No case has been cited in argument, nor hâve I been able 
to find one, which holds that a court of equity, having juris- 
diction of the parties to and the subject-matter of an illégal 
contract, should require one of such parties to give up what 
he has received under it, without requiring the other to do 
the same thing. Many cases hold that a corporation which 
has made a contract ultra vires, which has not been fuUy per- 
formed, is not estopped from pleading its own want of power 
when sued upon such contract ; but that doctrine does not 
apply to a case where a party cornes into a court of equity, 
and, while retaining ail that he has received upon such a con- 
tract, asks to be permitted to i*etake what he has parted with 
under it. I take it there is nothing in the law, as there is cer- 
tainly nothing in the principles of equity, to estop the court 
from saying that the obligation to return the property trans- 
ferred under thèse contracts is mutual, and shall not be en- 
forced against one of the parties without being at the same 
timé enforced against the other. As the parties and the sub- 
ject-matter are now before the court, it is the duty of the 
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court, as far as possible, to place them in statu qm. It bas 
been held that even in cases at common law a contract ultra 
vires, made between a corporation and another person, and 
under wbich the corporation bas received value, wMch it re- 
tains, will be so far enforced as to estop tbe corporation from 
refusing payment on tbe ground of its own want of power. 
Bradley v. Bullard, 55 111, 417. 

And in tbe case of Thomas y. R. Co. (suprême court U. S.) 
already quoted from at lengtb, Mr. Justice Miller, upon tbis 
point, says: "Tbere can be no question tbat, in many in- 
stances, wbere an inralid contract, ^bicb the. party to it 
migbt bave avoided or refused to perform, bas been fully per- 
formed on botb sides, wbereby money bas been paid or prop- 
erty cbanged bands, the courts bave refused to sustain an 
action for tbe recovery of the property or tbe money so trans- 
ferred. And in regard to corporations tbe rule bas been well 
laid down by Chief Justice Comstock, in Parish v. Wheeler, 22 
New York, 404, that the executed dealings of corporations 
must be allowed to stand for and against botb parties when 
the plainest rules of good faith require it. But what is sought 
in tbe case before us is the enforcement of tbe unexecuted 
part of tbis agreement. So far as it bas been executed, 
namely, tbe four or five years of action under it, tbe accounts 
bave been adjusted, and eacb party bas received what he was 
entitled to by its terms." 

The présent case, like the New Jersey case in which thèse 
remarks were made, is one on which the contract bas been 
executed in part, but it differs from that case in one impor- 
tant particular. In the New Jersey case the court say that, 
"so far as it [the contract in question] bas been executed, 
namely, the four or five years of action under it, tbe accounts 
bave been adjusted and eack party has received what he was 
entitled to by its terms." 

If tbat case bad been in equity, and it bad appeared tbat 
the railroad company bad received in advance tbe full con- 
sidération for the whole term of tbe lease, which it retained> 
while asking to be relieved from the contract, I bave no doubt 

v.l,no.lO— 48 
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the court would hâve said : "You must corne into this tribunal 
with clean hands; you must do equity before you can seek 
the aid of a court of conscience." 

The contention of the railroad company is that it should 
be permitted to take possession of the property in controversy 
without process or légal proceedings. While I am clear that 
the contracts under which the property is held by plaintiff 
are ultra vires, there is a dispute upon that subject, and such 
a dispute as in my judgment cannot be determined by the 
railroad company of its own motion. 

The right of rescission does not justify the railroad com- 
pany in taking possession ezcept by lawful means. The 
plaintiff has a right to be heard upon issue joined in a proper 
proceeding before being ejected. The présent question is not 
■whether the contracts should be rescinded and the property 
restored to the railroad company, but whether this should be 
done by the railroad company upon its own motion, and in a 
way to deprive the plaintiff not only of a hearing in the regu- 
lar course of this court, but also deprive it of the right of 
appeal. 

It is one thing for me to hold that the contracts are in my 
judgment ultra vires, and quite another to say to the railroad 
company, "You may tum the plaintiff out and take posses- 
sion without giving it a day in court." 

An injunction will often be granted to restrain a party from 
deciding for himself a question involving controverted rights, 
and to compel him to resort to the courts, and this without 
regard to the absolute merits of the controversy. It is enough 
that there is a controversy to justify a court of equity in direct- 
ing that it be settled by légal proceedings. Eckelkamp v. 
Schroeder, 45 Mo. 505 ; Varick v. New York, é John. Ch. 53 ; 
Dudley V. Trustées, 12. B. Monroe, 610; Farmers v. Beno, 53 
Pa. St. 224; Sunsing v. Steamboat Co. 7 John. Ch. 162. 

The prineiple settled by thèse and many other cases is that 
a party who is in actual possession of property, claiming under 
color of title, is not to be ousted, except by the means provided 
by law, and such a possession the court will protect by in- 
junction from disturbance by any other means. For this 
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reason, therefore, as well as upon the grounds above etated, 
I am clearly of the opinion that the railway company cannot 
be permitted to oust the plaintiff from possession without 

process. 

The injunction, heretofore granted, will be so far modified 
as to make it clear that the railroad company is at liberty to 
iustitute légal proceedings, either by eross-bill in this case or 
otherwise, to cancel and set aside the said contracts upon a 
return of the considération, and to settle and adjust, upon 
principles of equity, the accounts between the partiss. 



Porter, Assignée, etc., v. Kino and another. 

{District Court, W. D. Pennsylvania. April 1, 1880.) 

MoBTGAGK — Assignée — Sbcbet Eq^tities. — The assignée of a mortgage 
takes it free and discharged from the secret equitijes of third persons. 

In Equity. 

AoHESON, J. This controversy concerna a bond, and mort- 
gage BBCuring the same, bearing date March 3, 1877, from 
Hamilton Laeock and wife to S. B. W. Gill, who was adjudi- 
cated a bankrupt, November 28, 1877. The bond is condi- 
tioned for the payment of the sum of $5,200, in two years 
from date, with interest payable semi-annually. The mort- 
gage is upon real estate in Allegheny City, and was recorded 
Àpril 3, 1877, in Mortgage Book, toI. 225, p. 485. Thèse 
securities were found by W. î>. Porter, the assignée in bank- 
ruptcy of Gill, among the papers of the latter, and were taken 
possession of by the assignée. Eev. Matthew M. Pollock, one 
of the défendants, claims to be the assignée for Talue of 
$1,000 of said mortgage, by an assignment from Gill dated 
April 9, 1877, and to enforce bis claim instituted légal pro- 
ceedings against the assignée in bankruptey, The other 
défendant, William C. King, claims to be the purehaser and 
assignée for value of the whole of said bond and mortgage, 
by assignment from Gill, dated April 12, 1877, and to enforce 
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bis claim filed a bill in this court against the assignée in 
bankruptcy. 

The latter thereupon filed bis bill in this case, praying, 
inter alia, that the défendants might interplead in respect to 
said bond and mortgage, and settle their conâicting claims. 
The défendants having severally answered the bill, there was 
a decree of interpleader and an issue was formed between 
them. 

The case was eventually heard upon a master's report, 
and exceptions thereto, and the testimony taken by him. 

The material facts are as follows : The bond and mortgage 
in question were given by Hamilton Lacock and wife to Gill, 
for money borrowed to pay off another mortgage against the 
Lacocks, held by Mrs. Eliza Lewis. Prier to making the 
mortgage, Gill told Hamilton Lacock he was getting the 
money from King, and he informed him he had got it from 
King. Gill paid off the Lewis mortgage, and therefore there 
is no question as to the liability of Lacock and wife upon the 
mortgageî the subject of this controversy. This mortgage 
bears date March 3d, and was aoknowledged March 8th, and 
was left for record April 3, 1877. 

About March 13, 1877, the Eev. Matthew M. Pollock gave 
to Gill $1,000, to be invested in a mortgage. No particular 
mortgage was then mentioned, but in a few days thereafter 
Pollock called on Gill for an assignment, when Gill said he 
would send it by mail, and mentioned the property the mort- 
gage was on and its amount, which statements corresponded 
with the assignment afterwards sent to Pollock. On April 9, 
1877, Gill mailed to Pollock, whose post-office address was 
JoUy, Ohio, a written assignment bearing that date, and exe- 
isuted under the hand and seal of Gill. This paper, after 
reciting a mortgage from Hamilton Lacock and wife to S. B. 
W. Gill, dated March 3, 1877, l'ecorded in Mortgage Book, vol^ 
227, p. 151, for $3,200, with a brief but correct description of 
the premises, assigns to Pollock "$1,000 of the money secured 
by the above stated mortgage, with interest thereon from 
March 30, 1877." This assignment reached Pollock in due 
■course of mail, to-wit, in about four days. He did not pro- 
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cure his assignment to be entered of record, nor did he give 
notice of it to the mortgagors. It was not until some consid- 
érable time after Gill had absconded, (which be did about 
September 17, 1877,) that the Lacocks first heard of the 
assignment to Pollock. 

On the twelfth day of April, 1877, Wm. C. King purchased 
from Gill the said bond and mortgage. The bond waa then 
in Gill's hands. The mortgage he had left in the recorder's 
ofSce for record on April 3, 1877. King paid Gill, for the 
bond and mortgage, $4,800 or $4,900 in cash, and upon the 
back of the bond Gill executed, undêr his hand and seal, an 
assignment to King, bearing date April 12, 1877, of "the 
within bond and ail money secured thereby." There was 
nothing on the bond or mortgage to show any prior assign- 
ment, and King purchased the securities and paid the con- 
sidération therefor in good faith, and in entire ignorance of 
the assignment to PoUock. Shortly after his purchase King 
had the actual possession of both bond and mortgage, but, 
upon Gill's suggestion that he had a good safe in his office, 
and that it was convenient for him to coUect the interest, 
King left the papers with him, taking the foUowing receipt : 

"Eeceived from Mr, Wm. 0. King, April 25, 1877, the bond 
and mortgage of H. Lacock and Martha, his wife, dated 
March 3, 1877, for iive thousand two hundred dollars, for two 
years, interest payable semi-annually, which said mortgage 
and bond bas been assigned to him. I am to hold the same 
for saf e-keeping and collection of interest. 

"S. B. W. Gill." 

Gill also gave King (and he thinks at the same time he 
received the above receipt) the recorder's receipt, which then 
read as follows : 

"Recorder's Office, Allbghenï Countt, 

"PiTTSBUBGH, April 3, 1877. 
"Eeceived the following for record: One mortgage from 
Ilamilton Lacock to S. B. W. Gill. Assigned to W. C. King 
April 12, 1S77. $2.50 paid. 

"E. J. EiCHARDSON, Eecorder." 
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From the statements in thèse receipf.s King supposed that 
Gill had made an assignaient to him of the mortgage on the 
margin of the record; btit, in faet, Grill did not assign the 
mortgage of record. This, however, was not discovered by 
King until after Gill had absconded. Within three days after 
Gill had left, King gave formai notice of his claim to Ham- 
ilton Lacock. 

On September 11, 1877, Lacock paid Gill, for King, the 
first instalment of interest, for which Gill gave Lacock a 
receipt which states that the mortgage ia "now held by Mr. 
Wm. G. King." This interest Gill paid over to King. S. B. 
W. Gill was a member of the Pittsburgh bar, and until he 
left, in September, 1877, his professional standing was good, 
and he possessed the confidence of the community. 

I bave been thus particular, in stating every fact which I 
regard as material, bocause I am constrained to dissent from 
the conclusion of the learned master in respect to the con- 
flicting assignments to PoUock and King, which he thus states : 
"Neither of them being entered of record in the recorder's 
office, on the margin of the recorded mortgage, it is simply a 
question as to whose assignment was first delivered." And, 
treating the assignment to PoUock as delivered when it was 
deposited in the post-office on April 9, 1877, he reports a 
decree in his favor for the portion of the mortgage assigned 
to him. But the case, it seems to me, is not one for the 
application of the maxim, qui prior est tempore potior est jure^ 
There are hère other considérations besides that of time, 
which cannot be ignored if we would reach a just conclusion. 

Mathew M. Pollock, it must be observed, parted with no 
money or other valuable thing upon the faith of the Lacock 
bond and mortgage. He had left in Gill's hands $1,000, to 
be by hina invested in a mortage at his discrétion ; and uot 
in this particular mortgage, which was not then so much as 
mentioned. 

In confiding his money to Gill, Pollock, in the first instance, 
trusted exclusively to his personal responsibility and integrity. 
His subséquent arrangement with Gill, which the latter carried 
ont, was for an assignment which was entirely inadec[uate for 
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his protection, as it left Gill in possession of the bond and 
mortgage, and in a position to deal as lawful owner of the 
same with innocent third persons. Jeffers v. Gill, for vse, 8 
W. N. G. 19; Kellogg v. Smith, 26 N. Y. 18. It is said in 
Jones on Mortgages, (vol. 1, § 476,) that, except under peculiar 
circumstances, a person acting in good faith would not take a 
mère written transfer of the mortgage title without a delivery 
of the mortgage itself, and the note ox bond secured thereby. 
Now, the actual good faith of Mr. PoUock is not open to ques- 
tion. But, unfortunately for him, he accepted such an assiga- 
ment as no ordinarily prudent man would hâve taken ; and it 
must be remembered that in bis previous interview with Gill 
this manifestly was the kind of assignment which Gill pro- 
posed to mail to PoUock, and which the latter then impliedly 
agreed to accept. 

After receiving his assignment he did absolutely nothing 
to make it efficient. He took no steps to hâve it made mat- 
ter of record, or noted upon the original papers, and he did 
not even give the mortgagors notice. Had he given season- 
able notice to Hamilton Lacock, it is highly probable that 
the double assignment would hâve been discovered in time to 
frustrate Gill's fraud and prevent this loss; for Lacock had 
contemporaneous information from Gill that King had ad- 
vanced the money on the bond and mortgage. 

William G. Eang, as we hâve seen, found the bond in Gill's 
hands, and the mortgage, if not in his actual possession, in 
the recorder's office, under his control, with nothing appear- 
ing upon either instrument to indicate any prior assignment. 
On the faith of tlie securities, without notice or means of 
knowledge of the assignment to Pollock, he made the purchase 
in perfect good faith, paying a fuU considération. He imme- 
diately took the wise précaution of having the assignment to 
him put upon the back of the bond. He supposed, and from 
the receipts which Gill delivered to him he had good right 
to believe, that a proper assignment of the mortgage had been 
made on the margin of the record, in the customary way. 
But without such assignment the title to the mortgage passed 
to and vested in him ; for it is firmly settled that the debt 
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îs the principal, and the mortgage a mère security, apparte- 
nant and secondary; and that the assignment of the bond, 
secured by a mortgage, carries with it the mortgage. Kellogg 
V. Smith, supra ; Carpenter v. Longam, 16 Wall. 275. 

Did King take subject to the secret claim of Pollock ? This 
question, in my judgment, must be answei-ed in the négative, 
both upon authority and principle. It bas more than once 
been held in Pennsylvania that while the assignée of a mort- 
gage takes it subject to the equities of the mortgagor, he takes 
it free and discharged of the secret equities of third persons. 
Mott V. Clark, 9 Barr, 399; Prior v. Wood, 7 Casey, 142 ; Weth- 
erill's Appeal, 3 Grant, 281; Jeffers v. GUI, for use, supra. 
The same doctrine bas been applied to the assignées of choses 
in action generally. Fisher v. Knox, 1 Harris, 622 ; Hen- 
drickson' s Appeal, 12 Harris, 363; Bedfearn v. Ferrier, 1 Dow. 
(House of Lords Cases,) 50. 

In this latter case Lord Eldon, treating of secret equities 
of third persons, and speaking of the assignment of back- 
bonds, said: "He had looked very anxiously and carefuUy to 
see whether there were any cases where latent equities had 
prevailed against intimated assignations, [assiguments with 
notice to the debtors,] and he had f ound none. " Id . 72. Again, 
he said : "If latent equities were permitted to prevail against 
assignations, the effect would be that nothing could ever be 
assigned." Id. 72. 

Several of the above cases are cited with approbation in 
WetheriU's Appeal, supra, by Mr. Justice Strong, who, after 
a review of the authorities, says: "This is sufficient to indi- 
cate, if it does not fully détermine, that the rule is that the 
purchaser for value of a chose in action is not to be affected 
by the latent equities of third persons. He is only bound to 
inquire of the debtor, and there is much reason for such rule. 
Secret equities in third persons are clogs upon aliénation, 
and cannot, therefore, be favorites in law. The holder of them 
virtually empowers the créditer to practice a fraud upon the 
innocent — a fraud against which no vigilance can guard." 3 
Grant, 287. 

As already observed, the previous arrangement between 
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Giil and PoUock, in respect to the assignment to the latter, 
contemplated that it should be a separate written transfer, 
and that the securities themseives should be retained by Gill ; 
and this arrangement was earried out. Thus was Gill allowed 
by Pollock to remain the apparent owner of the entire secu- 
rities. It seems to me, therefore, that the case falls clearly 
within the principle that when one of two innocent persons 
must suffer, he must bear the burden or loaa whose act or 
neglect bas been the occasion of the suffering. Wetherill'ê 
Appeal, supra; Jeffers \. Gill, for me, supra; Penn.B. Co.'sAp- 
peal, 5 Norris, 80. 

Let a decree be drawn in favor of William C. King, in the 
issue between him and Matthew M. Pollock, and direeting that 
W. D. Porter, the assignée in bankruptcy of S. W. B. Gill, 
deliver to said William C. King the said bond and mortgage, 
and duly assign to him of record, the said mortgage. 



Shaw and others v. The Scottish CommeroiaIi In8tjuanob 

Company. 

(Circuit Court, D. Maine. , 1880.) 

iKsnKAKCE— Palse Statembnt— Fradd.— a mère wilfuUy false stateinent 
will not -work a forfeiture of a policy of insurance, under a condition 
that " ail fraud or atterapt at fraud, by false swearing or otherwise," 
should cause sucli forfeiture, when such false stateinent could not de- 
ceive the insurance company to itsinjury. 

Thial — PuooFS OF Loss — Omission to OHAiiaB. — The omission to charge 
that tlie proofs of loss were not évidence of value, although requested 
by the défendant, did not constitute an error under the circumstancea 
of this case. 

LowELL, J. One Clemont insured a stock -of goods in the 
défendant company for $4,500, and it was consumed by 
fire. The value of the whole stock had been stated to a sub- 
agent of the défendants, when the insurance was effected, at 
$8,000, but no issue was raised concerning this représenta- 
tion. As part of the preliminary proof of loss, a sworn 
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sehedule was furnished by Clément, in accordance with the 
conditions of the policy, in which thé goods lest were valued 
at $6,600. He also submitted to an examination on oath by 
an agent of the défendants, as required by the contract. 
There was évidence tending to show that some of his state- 
ments in the sehedule and examination — but more especially 
in the former — were false, though it was not admitted or 
directly proved that they were wilfully so. The insured 
became bankrupt after this, and the action was prosecuted 
by his assignées, and resulted in a verdict for the plaintiiïs. 
One point of law reserved at the trial has been argued with 
BO much zeal and ability, and is thought by the défendants 
to be of 60 great importance, that I hâve examined it with 
care, and shall give my views upon it at more length than 
its intrinsic difficulty may seem to require. 

There is a preliminary matter, which I will first dispose 
of. The proofs of loss, including the sehedule above men- 
tioned, were put into the case by the plaintiffs with the 
express avowal that they were offered and used merely to 
prove that the proofs had been duly made. The witnesse» 
who made the sehedule had it before them when they tes- 
tified, and many questions were asked them by both sides as 
to how it was made up, etc. The paper itself was not re- 
ferred to by counsel on either side, nor by the court, as évidence 
of value. The défendants asked me, in writing, to instruct 
the jury that the paper was not évidence of value. I neg- 
lected, by inadvertence, to give this ruling, ,and this is the 
first ground upon which a new trial is asked for. Inasmuch 
as not a word had been said throughout the trial which would 
lead the jury to suppose that the proofs of loss were évidence 
of value, but the value was most elaborately argued on both 
sides on wholly différent grounds, and as the proposed in- 
struction was not read in the présence of the jury, so that 
my silence could not bave misled them, I think there was no 
error in this omission. The suprême court of Maine bave 
decided that, where such a paper is put in without objection, 
it is évidence for ail purposes; but I need not consider that 
point. Moore v. Providence Ins. Co. 29 Maine, 97. 
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The inaÎD question of the case arises upon this clause among 
the conditions in the policy: "AU fraud, or attempt at fraud, 
hy false swearing or otherwise, shall cause a forfeiture of a^ 
claim on this company under this policy." The instruction 
desired by the défendants was that this condition had the 
same meaning as one which is often inserted in policies, that 
any fraud or false swearing shall defeat the claim, and that, 
under either of thèse stipulations, a wilfully false oath to a 
material fact would work a forfeiture of the whole claim. 

I gave an instruction that any fraud, or attempt at fraud, 
however committed, and however small in amount, whether 
by a false oath or otherwise, -would hâve the effect contended 
for; but not a false statement, though wilful, by -which the 
company could not' be defrauded. The example -which I gave 
of an attempt at fraud was that the plaintiffs should attempt 
to recover more than -was due. I defined a fraud to be the 
déception of a person to his injury, and an attempt at fraud 
to be an attempt to deceive a person to his injury ; so that I, 
in effect, required the jury to ûnd an attempted injury, as 
-well as a false statement, if they should find for the défend- 
ants on this point. 

The insured -was the principal -witness for the plaintiffs, 
and he -was contradicted in several particulars; and I gave 
the jury full opportunity to reject his évidence altogether, if 
they found him to be a perjured -witness, or to infer from the 
•whole testimony that he was attempting an actual fraud. 
Their finding, upon a matter so peculiarly within their prov- 
ince, I did not feel at liberty to set aside. 

The particular misstatements which Clément was said to 
bave made in his schedule of loss were very far below the 
amounts which would be necessary to operate an injury upon 
the défendants, by causing them to pay more than was due, 
and very much less than overestimatea, which the courts hâve 
repeatedly held not to be in themselves sufficient évidence of 
wilful misstatement to set aside a verdict, even when falso 
Bwearing was a substantive defence, and when the overesti- 
mate tended directly to injure the défendants. It becamo 
very important, therefore, for the défendants to put a cou- 
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struction upon the policy which would render any wilfully false 
statement fatal ; and the question is whether that is the souud 
construction. 

In construing a contract, the first and by far the most im- 
portant witness is the English language. AdjudgeJ cases, 
which resemble the case at bar to a greater or less êxtent, 
cannot often supply the place of the universal and overruling 
précèdent of the common usage of mankind in their daily 
speech, excepting as they explain terms which hâve acquired 
a technical meaning. The only teehnical word in the con- 
dition under examination is fraud; and the authoritiea are 
entirely agreed that the word means, in law, what I ruled it 
to mean. Not that it may not be often used oHter, so to 
speak, in a more loose and gênerai sensé, but whenever it 
ïieeds to be defined, and a case dépends upon it, that is its 
meaning, and, so far as I know, without exception. I under- 
stand, therefore, the phrase "fraud" or "attempt at fraud," 
by false swearing or otherwise, to mean an injury or attempted 
injury of the défendants, by immoral means, sueh as false 
swearing, that being one instance or example of mauy possi- 
ble means. 

The défendants contend tliat the phrase makes ail false 
swearing to be a fraud, or an attempt at fraud, so that it 
would read : "AU false swearing or other fraud or attejoipt at 
fraud;" but this is a forced and non-natural construction, 
because it requires not only a transposition of the words, but 
also a change of the usual meaning of one of them, 

The ruling also comports with the gênerai law of insurance, 
which holds the insured to a rigid line of fair dealing, and 
gives the underwriter an advantage not given to the parties 
to most contracts, in that it defeats an honest claim if it has 
been dishonestly exaggerated. To go further would be to 
make a law beyond the gênerai law of the land, and beyoud 
the usual meaning of the words of the contract, besides com- 
mitting the injustice of visiting a crime against morals only 
with a forfeiture of property in favor of one who eould not 
hâve been injured by it. To give to the word "fraud" a loose 
and latitudinarian meaning is inadmissible in such a case. 
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A safe test of an attempt at fraud is to inquire whether, if 
it had succeeded, the person who had paid money in consé- 
quence of it could recover back the money. No one would 
contend, I suppose, that thèse défendants, if they had paid 
the $4,500, could hâve successfuUy maintained an action to 
recover it back, upon proof that the schedule had exag- 
gerated the loss, which, however, was much greater than 
$4,500, 

Most of the cases which I hâve seen, including those cited 
in the briefs, appear to be cases where the daim was exag- 
gerated, and, therefore, where every dollar that was falsely 
added tended directly to defraud the underwriter. For in- 
stance, in Geib v. Ins. Co. 1 Dillon, 443, the charge was : "If 
you ûnd from the évidence that the plaintifE, in the proofs of 
loss, knowingly and falsely made a fraudulent overvaluation 
of the property with a view to deceive the insuranee company, 
and to induce them to pay more than the value of the build- 
ing, then he cannot recover." In a case in this court a ver- 
dict was rendered for the défendants and sustained upon 
proof of a wilful misstatement of about one dollar in an in- 
suranee of several hundreds, where the dollar was part of the 
claim of loss. The rulings in ail the following cases, from 
Bome of which gênerai remarks coneeming the good faith re- 
quired of the assured are cited in the défendants' brief, wUl 
be found, when carefuUy examined, to relate to an overvalu- 
ation of the same character. Huchberger v. Home Ins. Co., 
5 Biss. 106; Howell v. Hartford Ins. Co. 3 Ins. L. J. 659; 
Haigh v. De La Cour, 3 Camp. 319; Levi v. Baillie, 7 Bing. 
349 ; Chapman v. Pale, 22 L. T. N. S. 306 ; GouUtom v. Royal 
Ins. Co. 1 F. & F. 276; Britton v. Royal Ins. Co. 4 F. & F. 
905. 

A more common form of condition than that used in this 
policy is that any fraud or false swearing shall destroy the 
claim. The courts hold that this means wilfuUy false swear- 
ing in some material particular, and they sometimes speak 
of it as fraudulently false swearing; and the défendants 
insist that this ruling makes fraud and false swearing identi- 
cal in insuranee cases. But it is plain' that if the parties 



766 FEDEEAL EBPORTEB. 

choose to contract that any wilfuUy false swearing to a mate- 
rial fact shall defeat the claim, the courts may hold them to 
their agreement without a violation of principle, and may, 
perhaps, look to the policy as a whole, to ascertain what th» 
parties cousider a material fact. 

There are a few cases in which perjury in respect to facts 
required to be disclosed, such as title, etc., has been held to 
■work a forfeiture, under the contract of the parties, although 
no court or jury oould hâve said that any attempt to defraud 
the Company had been made. If the courts hâve used the word 
"fraudulent" in qualifying such a statement, they must be 
understood by the context as using the word, in a somewbat 
loose sensé, for dishonesty, in a material particular, without 
intending to change the définition of fraud, which did not 
enter into the question. I do not know whether there ara 
many such cases. Even in construing this broad condition, the 
distinction between perjury and fraud has sometimes been 
insisted on, as in Marion v. Great BepubUc Ins. Co. 35 Mo. 
148. I do not think it necessary to inquire whether the 
prépondérance of authority is one way or the other on this 
point, when there is a distinct stipulation against false 
swearing. 

Two cases are cited by the défendants as laying down the 
rule which they say should govern this case. In Park v. 
Phœnix Ins. Co. 19 Q. B. (Upper Canada,) 110, £2,500 were 
underwritten on buildings and machinery by the défendants 
and othei-s who were to contribute, and the loss was sworn at 
£3,750, The condition of the policy avoided the claim, "if 
there appears any fraud, overcharge, or imposition, or any 
false swearing." Page 119. The sixth plea averred an "over- 
charge," in that £3,760 was said to be the loss, when in 
truth it was but £1,500. The seventh plea averred' fraud in 
this : that, with the intent to impose on the défendants and 
procm-e them to pay more than the loss, which was £1,500, 
they delivered a false and fraudulent account. The eighth 
plea set up false swearing in stating the loss at £3,750, when 
it was only £1,500. The chief justice charged the jury that, 
in order to défend successfuUy under either the sixth or sev- 
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onth plea, "it was necessary to prove that there 'was a de- 
signed overvaluing, with a view to obtaining a larger sum than 
the actual amount of the loss sustained would enable the 
party to recover;" and "reminded" them "that there was 
really no ground for supposing that the plaintifif or Beemer 
intended, by overvaluing the property, to obtain more than 
the actual amount of the loss, unless it was clear that sueh 
actual loss was less in amount than the £2,500 insured." 
He added the remark, relied on by the défendants, "that 
where the insured in any such case named a larger sum 
as his loss than it really amounted to, it might hâve the eflfect 
of leading the insurers to be less careful in inquiring into 
the fact than they otherwise would hâve been, and that a 
designed misstatement, with such a view, would, of course, 
be fraudulent." 

The défendants understand the learned judge to charge, in 
this last sentence, that a false statement, with a view to 
induce the insurers to be less careful in investigating the loss, 
would be a fraud ; when he had just before charged that there 
could be no fraud unless the loss was less than the amount 
insured. If this were his meaning it would be impossible 
to reconcile the contradictions of the charge. The policy pro- 
vided against fraud and false swearing as two distinct things, 
and I understand him to say that there could be no over- 
charge or fraud under pleas 6 and 7, unless the loss were 
less than the sum insured; but that there might be false 
swearing under plea 8, if an intentional falsehood was sworn 
to with intent to prevent investigation. I do not mean to 
say that this is very clearly expressed, but it is the fair 
construction, and the only one which makes the ruling intel- 
ligible, or which is consistent with the pleas, which do not 
charge fraud excepting as thus understood. So, in Seghetti v. 
Queen Ins. Co. 10 Low. Can. Jur. 243, the condition was 
against fraud or false statement, and the pleas were — First, 
fraud in stating the loss at £2,129.77, whenit was only £500, 
(£800 having been insured;) second, a false statement by 
the insured. 

The other case is Sleeper v. New Hampshire Ins. Co. 36 N. 
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H, 401, wliere the insurance wasf 600. and tbe plaintiff swore 
to a loBS of $1,000. A référée found that the insured believed 
himself to hâve lost $600, but not $1,000, and that bis motive 
for the falsehood probably was to obtain a epeedy settlement. 
Two of the three learned judges heid that this was an attempt 
at fraud nnder a clause exactly like that now in question. With 
unfeigned respect for the opinion of a very able and learned 
court, I think they permitted an abhorrence of falsehood to 
induce them to give to the word "fraud" a meaning beyond its 
true and légal meaning. I am unable to see that it is a fraud 
to induce one to pay a just debt by immoral means. False- 
hood is bad, but ro is injustice, and it is not just to deprive a 
perjurer of his property merely because he is a perjurer. "It 
is not indictable, " says Mr. Bishop, "to induce one, by lying 
représentations, to pay a debt he justly owes, because he is 
not thereby legally injured." Bishop Crim. Law, § 525. That 
is, because fraud imports an injury, and perjury does not. 
There must be judgment on the verdict. 



Baetlett, Eeid & Co. v. Teah and others. 

{/Jircuit Court, H. D. Arkansas. , 1880.) 

MOBTQAGE — SpBCIFIC LiEN — EQUITABLE TiTLE OF GrBAÎITOH. — A fflOrt- 

gage, or deed of trust in the nature of a mortgage, créâtes a spécifie lien, 
and is, in eiïect, a security for a debt, and not an absolute conveyance 
of the property. Tlie équitable title remains in the grantor, and may be 
«old or encumbered by him, or aeized and sold by liis creditors, subject 
to the prior lien of the mortgage or deed of trust. 

ASSIGIÎMENT FOK BenBPIT OP CRBDITOHS— AbSOLUTE TITI/E Passed. — A 

Toluntary assignment of property by a debtor, foi the beneflt of liis cred- 
itors, does not operate by way of security for the debts, nor create a lien 
on the property, but passes the absolute title, légal and équitable, to 
the assignée, for the purpose of raising a fund to pay debts; and, as 
against the assignée and those holding under him, the debtor has no 
estate or interest in the property, légal or équitable, whlch he can con- 
vey or encumber, or which his creditors can seize, or sell, or establish a 
lien upon, until the purposes of the trust are satisfled. 
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Assignée— ATTACHma Cbbditoks — Rbv. 8t. of Akk. { 385.— Under sec- 
tion 385 of the Revised Statutes of Arkansas, an assignée does not acquire 
title to the prôperty assigned, as against attaching creditors of the as- 
Bignor, UDtil he flles the inventory and gives the bond required by that 
section ; and, until the inventoiy isflled and the bond given, the assignée 
cannot lawfully take possession of the prôperty. 

Deed op Assignment in Contravention op Rev. St. of Auk. § 387.— 
A deed o£ assignment that directs the assignées to sell the prôperty (a 
stock of goods) in the ordinary course of trade, at private sale, for 12 
months, and that, in ternis or by necessary implication, f orbids a sale at 
public auction until after the ex-piration of that period, is in contraven- 
tion of section 387 of the Revised Statutes, and renders the deed void. 

The plaintiffs sued out a writ of attachment, and caused it 
to be levied upon a stock of goods as the prôperty of the défend- 
ant Amanda Teah. Edward Hunt and Abram Teah inter- 
vened in the suit, and filed their pétition, claiming the prôp- 
erty attached under an instrument claimed by them to be a 
mortgage, or deed of trust in the nature of a mortgage, After 
reciting the names of the creditors, and the amount of their 
respective debts, it conveys the prôperty, in apt words, abso- 
lutely to the assignées in trust, for the purpose of securing 
numerous creditors named in the full payment of their several 
debts, and for that purpose the assignées are empowered to take 
immédiate possession of the prôperty, and sell the same at 
private sale, in the usual course of trade, and with the pro- 
ceeds pay the creditors mentioned ; and, if the debts are not 
satisfied at the end of 12 months after the date of the assign- 
ment, the assignées are direeted to sell the prôperty remain- 
ing on hand at public auction, upon 10 days' notice. The 
assignées are to account to the assignor for any surplus re- 
maining after satisfying in full the debts of the creditors 
named. There is no defeasance clause in the instrument. 
It was duly executed, aeknowledged and recorded, and the 
assignées in possession of the goods under it before the levy 
of the writ of attachment. It affirmatively appears from 
the pétition that the assignées hâve not filed an inventory, 
nor given bond as required by section 385, Gantt's Digest. 
The plaintiffs in the attachment demurred to the pétition. 

Wm. Walker, for assignées. 

Erb, Summerfield de Erb, for attaching creditors, 

v.l.no.lO— 49 
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Caldwbll, J. The first question to be detennined is the 
character of this instrument. 

The interpleader maintains that it is a mortgage, or deed 
of trust in the nature of a mortgage, and the attaching créd- 
iter insista that it is an assigiunent for the benefit of creditors, 
and that, as such, its validity must be tested by the provis- 
ions of the statute of this state relating to such instruments. 

A brief considération of the purposes and légal effect of 
the several instruments mentioned will disclose to which 
class this instrument belongs. A mortgage does not invest 
the mortgagee with an absolute and indefeasible title; the 
équitable title, called the equity of rédemption, remains in the 
mortgagor. The mortgage is a security for the debt, and cré- 
âtes a lien upon the property in favor of the créditer. There 
is no différence in légal effect between a mortgage with a 
power of sale and a deed of trust, executed to secure a debt, 
■where the power of sale is placed in a third person. Both 
are securities for a debt ; both create spécifie liens on the prop- 
erty ; and in both the équitable title or rigbt of rédemption 
remains in the debtor, and is an estate or interest in the 
property that the debtor may sell, or that may be seized and 
Bold under judicial process by his other creditors, subject to 
the lien created by the mortgage or deed of trust. Burrill on 
Assignments, § 6; Turner v. Watkins, 31 Ark. 429, 437; Dil- 
lon's Monograph on Deeds of Trust, 11 Am. Law Eegister, 
(N. S. 1863,) 648. 

An assignment for the benefit of creditors is well defined to 
be "a transfer by a debtor of some or ail of his property to an 
assignée iu trust, to apply the same, or the proceeds thereof, 
to the payment of some or ail of his debts, and to return the 
surplus, if any, to the debtor." Burrill on Assignment, § 2. 
The terms of the instrument in this case bring it exaotly 
within this définition, and stamp it as an assignment for 
the benefit of creditors and not a mortgage, or deed of trust 
in the nature of a mortgage. Unlike a mortgage or deed 
of trust, it was not given by way of security. There is no 
defeasance clause giving the grantor the right of rédemp- 
tion ; it does not create a lien on the property, but conveys it 
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absolutely for the purpose of raising a f und to pay debts ; and, 
if valid, it passed the absolute title, légal and équitable, to 
the grantors in the deed, subject to the trust, and placed the 
Bame beyond the reach of the debtor, as well as her creditors, 
until the purposes of the trust were satisfied. When the debts 
were paid the debtor had a right to the surplus, but until that 
was done she had no légal or équitable interest in the prop- 
erty, or its proceeds, that could be sold or encumbered or seized 
on attachment or exécution by her creditors. Briggs v. Davis, 
21 N. Y. 577; Hoffman v. Mackall, 5 Ohio St. 124; Crittenden 
V. Johnson, 11 Ark. 94; Pettit v. Johnson, 15 Ark. 55; Tumer 
V. Watkins, 31 Ark. 437. 

Is the instrument valid as an assignment for the benefit of 
creditors ? For a long period in this state there "was no stat- 
ute limiting or regulating the common law rights of a debtor 
to convey his property to an assignée for the payment of his 
debts. It is well known that in many cases where debtors 
resorted to this mode of shielding their property from judicial 
process, they made choice of an insolvent friend or relation for 
assignée, who -would administer the trust in the interest of the 
debtor; and not having to file any invento'ry a;nd appraisment 
of the property assigned, or give bond for the faithful exécu- 
tion of the trust, the resuit was that the property was appro- 
priated by the assignée for his own and the debtor's use, and 
it was rare that creditors received anything from the trust. 
Under that system it would hâve been more appropriate to 
designate the transaction as an assignment for the benefit of 
the debtor and his assignée, and to defraud creditors, thanas 
an assignment for the benefit of creditors. 

Of course, it was open to creditors to invoke the aid of a 
court of equity to remove such an assignée and appoint some 
suitable person to exécute the trust, but it often happened 
that before creditors, who usually resided at a distance, could 
be sufficiently advised, and concert measures for their pro- 
tection through the court of chancery, that the assignée had 
placed the property and its proceeds beyond their reach. And 
where that was not the case, and the creditors succeeded in 
getting rid of the debtor's assignée and having a receiver 
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appointed, the costs incurred in the litigation that had to be 
gone through with to attain that end usually consuaied the 
estate. 

To put an end to such fraudulent practices the act of 1859, 
sections 385, 387, Gantt's Digest, was passed. It was the 
design of that act to eut up by the roots the evils of the for- 
mer practice. The législative intent to accomplish this pur- 
pose is not left to implication, but is expressed in plain and 
unmistakable language. The first section of the act déclares 
that "in ail cases in which any person shall make an assign- 
ment of any property, whether real, personal, mixed, or choses 
in action, for the payment of debts, hefore the assignée thereof 
shall be entitled to take possession, sell, or in any way man- 
age or control any property so assigned, he shall be requir'ed 
to file in the office of the county clerk a full and complète 
inventory and description of the property, and exécute a bond 
to the state in double the value of the property, with good 
securities, to be approved by the county judge." 

Under this section three things are necessary to a complète 
and valid assignment — First, a deed of assignmeut ; second, 
an inventory of the property filed with the county clerk ; and, 
third, the exécution of an approved bond by the assignée. 
AU thèse must be done "before" the assignée acquires the 
légal title to the property; they are conditions précèdent, 
made so by the express language of the statute. 

One who by law bas no right to the possession of personal 
property, and no right to sell or in any way manage or con- 
trol it, has no title to it. This language in the act, ex vi ter- 
mini, imports a want of title, and is legally équivalent to a 
déclaration that, before the title to the property shall vest in 
the assignée, he shall file the inventory and give the bond 
required by the act. 

The assignée is not required to prépare the inventory, but 
to "file it in the clerk's office;" he does not make it and can- 
not do so, because he is denied the possession of the prop- 
erty until the inventory is filed. It is the duty of the debtor 
making the assignment to prépare the inventory ; it is a ma- 
terial, and, under the statute of this state, an indispensable, 
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part of the assignment. There is not a word in the statuts 
countenancing the suggestion that the assignée is required to 
make the inventory. This would be to reverse the necessary 
and uniform order of doing business; it is the vendor of 
goods who makes the invoice and not the yendee. 

The assignée, in a voluntary deed of assignment to pay 
creditors, is not a purchaser for value; he bas none of the 
eqiûties of such a purchaser, and in a court of la'w he must 
stand on his naked légal title, which he can only acquire in 
the mode prescribed by the statute. And what can be more 
reasonable and just than the requirements that such an 
assignée shall, for the protection and security of the debtor's 
creditors, place upon record évidence of the character, quan- 
tity, and value of the property assigned, and give a sufficient 
bond to account therefor; and that he shall not be invested 
■with the title to the property until thèse things are done ? 
And if a debtor desires, by an assignment, to place his prop- 
erty beyond the reach of judioial process, at the suit of hia 
creditors, is it not just and reasonable that he should be 
required, as a condition précèdent to the effectiveness of such 
an assignment, to see to it that the assignée he himself bas 
chosen files the inventory and gives the bond required by law 
for the protection of creditors? Such must be his duty under 
a statute like that in this state, which leaves the property in 
his possession until the inventory is filed and bond given, 
otherwise it would be to his interest to sélect an assignée who 
either could not or would not give a bond. 

It is believed the statute of this state is more peremptory 
and stringent in its provisions on this subject than tbe statute 
of any other state. No other statute bas been brought to our 
attention that in terms prohibits tbe assignée from taking 
possession of the property until he files the inventory and 
gives the bond. In most of the states he may lawfully take 
possession of the property, and time is given to file the inven- 
+ory and give bond. This was the law in New York, and the 
court of appeals of that state held that, if the inventory and 
bond were not filed within the time required by the statute, 
<^he assignée, though in possession under the deed of assign- 
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ment, acquired only an inchoate title, that was void as 
against an attaching créditer of the assigner. The court say 
tiie Bchedule required by the act to be made by the debtor 
within 20 days from the date of assignment is a necessary 
part of a valid assignment, and a prerequisite to vesting the 
title to the property in the assignée; and that the exécution by 
the assignée of the bond required by the act is also a pre- 
requisite to the acquisition of an absolute title by the assignée, 
and that until the inventory is filed and bond executed the 
property may lawfuUy be seized on attachment at the suit of 
the debtor's créditera. And the court say further that "as- 
signors must see, in selecting assignées, that they will not 
only accept, but that they can and -will give the bond re- 
quired, and assignors must take care to complète the assign- 
ment by giving the necessary schedule." Juliand y. Rath- 
bone, 39 N. Y. 369. And see Hadman v. Bowen, Id. 196; 
Britton v. Lorenz, 45 N. Y. 51. 

Confessedly, until the inventory is filed and bond given, the 
assignée is not entitled to the possession of the property, but 
the possession remains -with the debtor. Now, if the deed of 
-assignment, 'without more, passes the title and bars creditors 
from proceeding at law to subject the property to the pay- 
ment of their debts, the property is placed in a novel predic- 
ament : the assignée cannot dispose of it in exécution of the 
trust, nor can it be reached by proceedings against him, be- 
cause neither the possessioi^ nor rights of possession, nor dis- 
position is in him ; and creditors cannot reach it in the hands 
of the debtor, for though in hia possession, the title is in 
his assignée, and he only holds it as a kind of bailee or trustée, 
until it shall please his assignée to file an inventory and give 
the required bond. This, in effect, is making the debtor his 
own trustée. Is this state of things to continue at the pleas- 
ure of the debtor and his assignée? If' not, when and how 
is it to be terminated ? 

It is said creditors may resert to equity to enforce the 
trust. Without inquiring whether a bill would lie for that 
purpose, espeoially at the suit of a créditer excluded from ail 
benefits under the assignment, it certainly is not their only 
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remedy. They hâve an undoubted right to pursue their légal 
remédies, unaffected by an assignment that is incomplète, or 
in violation of the statute. 

Section 387 déclares that the "assignée shall berequired t& 
sell ail theproperty assigned to him for the payment of debts, 
at public anction, within 120 days after the exécution of the 
bond required by this act, and shall give at least 30 days' 
notice of the time and place of such sale," 

This deed of assignment, in terms or by neeessary impli- 
cation, requires the assignées to seU at private sale, in the 
usual course of trade, for 12 months, and after the expiration 
of that period they are authorized to sell at public auction, 
on 10 days' notice. This provision is in direct contravention 
of the statute, and renders the assignment void. 

Demurrer sustained. 

On a motion for rehearing, before a full bench, MoCbaby, 
C. J., concurred in the foregoing opinion. 

Note.— See Wright v. Thomas, ante, 716. 



The Phœnix iNsuEiNOB Co. v. Wulf and wife. 

{Circuit Court, D. Indiana. February 2, 1880.) 

Equitt Pbacticb — Sbkvicb of Subpckna — Bquitt Rttlb 13. — ^The thir- 
teenth equity rule, which déclares that the service of ail subpœnas 
shall he hy a delivery of a copy tliereof, by the offlcer serving the same, 
to the défendant personally, or by leaving a copy thereof at the dwell- 
ing-house or usual place of abode of each défendant, with some adult 
person who is a member of or résident in the family, does not require 
the copy of the subpœna to be left with a person in the dwelling-house, 
but is satisfled by a service at the door, outside the dwelling-house. 

Bamb — Mabbhal's Kbtuhn — Ambndmbnt. — Courts hâve the power to 
permit offlcers to amend their returns to both meirue and final process, 
and Ihe power is exercised liberally in the interest of justice, especially 
when the rights of third parties are not to be afEected by the amend- 
ment. 

McDonald de Butler, for the marshal. 

Herod é Winter and Austin F. Denny, for Bertha Wulf. 
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Geesham, J. Tlie défendant Bertha Wulf owned certain 
real estate in Indianapolis which she conveyed, her husband 
joining, to a third person, who conveyed it back to her hus- 
band, Henry Wulf. The husband, the wife joining, then 
mortgaged the same property to the Phœnix Mutual Life 
Insurance Company to secure a loan. The mortgage showed 
upon its face that it was to secure a loan to the husband. 
The loan was not paid at maturity, and on the fifth day of 
December, 1876, the mortgage was foreclosed in this court. 
On the twelfth day of November, 1877, Bqrtha Wulf brought 
suit in this court to set aside her deed to the third party, his 
deed to her husband, and the mortgage of herself and husband 
to the insuranoe company, on the sole ground that she was 
a minor when she executed those instruments. The service 
in the foreclosure suit was after Bertha Wulf had attained 
her majority, and the decree against her was by default. 

The marshal's return shows that the subpœna in the fore- 
closure suit was properly served on Henry Wulf, in compli- 
ance with equity rule 13. As to Bertha Wulf the return 
reads thus : "I served Bertha Wulf by leaving a copy for her 
with her husband." Some time after Bertha Wulf commenced 
her suit, as already stated, the marshal appeared and asked 
leave to amend his return so as to show that he had served 
the subpœna on Bertha Wulf by leaving a copy for her with 
an adult person, a member and résident of the family, to-wit : 
her husband, Henry Wulf, at her dwelling-house, or usual 
place of abode. 

The défendant Henry Wulf oecupied a building at the 
corner of Virginia avenue and Coburn street, in Indianapolis, 
both as a dwelling and a family grocery. In the lower story 
there were two rooms, the main room being oecupied as a 
grocery, and the back smaller room for storage. Thèse two 
rooms were separated by a hall, which was entered by a door 
from Coburn street, and also from Virginia avenue through 
the grocery. A stairway led from the hall to the second 
story, where the family dwelt, eating and sleeping. The hall 
and stairway were accessible in both ways, and were, in fact, 
approached in both ways. The deputy marsbal found Wulf 
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in the grocery and there served the subpœna on him, and 
inquired for his wife, when the officer was informed that it 
was early in the morning and she -was up stairs in bed, where 
the family lived. The officer then and there, in the gro- 
cery, handed to the husband a copy of the subpœna for his 
■wife. Upon thèse facts was there a valid service on Bertha 
Wulf, under the thirteenth equity rule, which déclares that 
the service of ail Bubpœnas shall be by a delivery of a copy 
thereof, by the officer serving the same, to the défendant 
personally, or by leaving a copy thereof at the dwelling-house 
or usual place of abode of each défendant, with some adult 
person who is a member or résident in the family ? It is 
urged by counsel that the officer handed to Henry Wulf a 
copy of the subpœna -when he vas not "at the dwelling-house 
or usual place of abode ;" that the grocery room was as dis- 
tinct from the résidence in the iipper story as if the two had 
been in separate buildings, wide apart. That construction 
of the rule is narrow and unreasonable, It is eonceded that 
if the officer had handed the copy to the husband in the hall 
the service would bave been good, because the upper story 
was approached only through the hall, and it was therefore 
connected with the dwelling. 

There were but two ways of ingress to the résidence or 
upper story ; one from Virginia avenue, through the grocery, 
and the other through the door opening from Coburn street. 
The fami'" passed in and out both ways, as best suited their 
convenience. A copy was left with one who understood its 
contents, and was likely to deliver it to the person for whom 
it was intended. The case of Kïbhe v. Benson, 17 Wall. 625^ 
is cited against the sufficiency of the service. That was an 
action of ejectment in the circuit court of the United States, 
for the northem district of Illinois, which had adopted th& 
statute of Illinois relating to actions of ejectment. After 
judgment was entered for the plaintiff by default, the défend- 
ant filed a bill iu equity to set aside the judgment on the 
ground that he had no notice or knowledge of the pendency 
of the suit, and for fraud. The Illinois statute required that 
in actions of ejectment, when the premises were actually 
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occupied, the déclaration should be served by delivering a 
copy thereof to the défendant named therein, wbo should be 
in the occupancy of the premises, or, if absent, by leaving 
the same with a white person of the family, of the âge of 10 
years or upwards, "at the dwelling-house of such défendant." 

On the trial of the equity suit, one Turner swore that when 
he called at Benson's house, to serve upon him the déclaration, 
he was informed by Benson's father that Benson was not at 
home, and that while the father was standing near the south- 
east corner of the yard adjoining the dwelling-house, and 
inside of the yard, and not over 125 feet from the dwelling- 
house, he handed him a copy of the déclaration, explaining 
its nature, and requesting him to hand it to his son, after 
which the father threw the copy upon the ground, muttering 
some angry words. There was a conflict in the testimony, 
but the circuit court decided that even if the copy was handed 
to the father, as testified to by Turner, the service was not 
sufficient, and vacated and set aside the judgment which had 
been entered by default, and this decree was affirmed on 
appeal. In deciding the case the suprême court says: ''It 
is not unreasonable to require that it [copy of the déclaration] 
should be delivered on the steps, or on a portico, or in some 
outhouse adjoining to, or immediately conneeted with, the 
family mansion, where, if dropped or left, it would be likely 
to reach its destination. A distance of 125 feet, and in a 
corner of the yard, is not a compliance with the requirement." 

Eule 13 must receive a reasonable construction. It does 
not require the copy of the subpœna to be left with a person 
in the dwelling-house; it is sufficient if the person who 
receives the copy is at the dwelling-house. The rule is 
satisfied by a service outside the dwelling-house, at the door, 
just as much as inside the house. 

I think Bertha Wulf was in court when the decree of fore- 
closure was entered. This is not a motion to correct the 
pleadings, judgment or procesa. Courts hâve the power to 
permit officers to amend their returns to both mesne and final 
procesB, and the power is exercised liberally in the interest of 
justice, especially when the rights of third parties are not to 
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te affeeted by tlie amendment. In the exercise of a sound 
discrétion they hâve allowed ofi&cers to amend their returns 
according to the real facts, after the lapse of several years, 
and when there is no doubt about the facts such amendments" 
bave been allowed after the officer's term has expired. Adams 
T. Robinson, 1 Pick. 461 ; Johnson v. Day, 17 Pick. 106 ; Peo- 
pie V. Ames, 35 N. Y. 482 ; Jackson v. 0. dt M. R. 15 Ind. 
192; De4rman(iv.4(iams, 25 Ind. 455; Freeman on Execu- 
tions, §§ 358, 359; Herman on Executions, § 248. 

I think justice requires that the amendment should be 
allowed in this case. 



United States r. Connallt. 
(Diiirict Court, D. Indiana. March 29, 1880.) 

WBONGPTTIiLT WlTHHOLDING PENSION MONET — RbV. 8t. ^§ 4766 AlfD 

5485 CoNSTKUED AND Keconciled.— Section 4766 of the Revised 8tat- 
utes, which déclares that " hereafter no pension shall be paid to any per- 
son other than the pensioner entitled thereto," does not conflict with sec- 
tion 5485 oE the Revised Statutes, which déclares that any person " who 
shall wrongfully withhold from the pensioner or claimant the whole or 
any part of the pension or claim allowed and due such pensioner or 
claimant, shall be deemed guilty of a high misdemeanor." 
Charge of Cotjkt — Form dp Question Pot to Jurt. — Where thore 
were two conflicting théories asto how défendant obtained possession of 
certain money, it was not outside the province of the court, in com- 
menting upon the testimony, to ask the jury whether one theory was not 
the probable and natural theory rather than the other. 

This case was argued by Mr. Holstein, district attorney, for 
the government, and Mr. George Butler for the défendant, it 
being submitted to both judges by agreement, though tried in 
the district court, in order to take the opinion of the circuit 
judge, who concurred with the district judge. 

DrummonD, J. The défendant was tried before the district 
judge, on the indictment in this case, and found guilty on 
the second and third counts, and not guilty on the first, and 
a motion is now made for a new trial and in arrest of judg- 
ment. 
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The indictment is founded on section 5486 of the Eevised 
Statutes. 

The first count charges the défendant with wrongfuUy with- 
holding from one Andrew J. Henderson, a pensioner of the 
United States, certain moneys which came to the défendant 
as an agent and attorney of the said Henderson. 

The second and third counts charge him with being instru- 
mental in prosecuting the claim of Henderson for a pension, 
and, being so instrumental in the prosecution of the claim, 
withholding wrongfuUy from him certain moneys of the pen- 
sioner. 

The first question made is as to the validity of the counts 
in the indictment upon which he was found guilty. 

It is sufficient ordinarily, in cases of a misdemeanor, to 
allège .he offence in the language of the statute ; and to state 
that the défendant was instrumental in presenting the claim 
of Henderson for a pension, without setting forth the partic- 
ular circumstanoes in which that instrumentality consisted, 
was ail that was requisite in this case. 

The main offence, if any, was in wrongfuUy withholding 
money from the pensioner. The law punishes a person be- 
cause, being instrumental in the prosecution of a claim for a 
pension, he is presumed to bave a spécial connection with the 
circumstanoes which constitute the gravamen of the charge. 
And it seems, for that reason, to déclare that no person who 
bas this connection with the prosecution of a claim shall be 
permitted unlawfuUy to withhold money from the pensioner. 

There is another question in the case growing out of the 
législation of congress as to the description of the offence. 
The thirteenth section of the act of July 4, 1864, declared 
that no agent or attorney should demand or receiye any 
greater compensation than that prescribed in the act ; and it 
also declared, in language somewhat similar to a portion of 
section 5485 of the Eevised Statutes, that if an agent or 
attorney wrongfuUy withheld from a pensioner any part of a 
pension or claim allowed he was to be deemed guilty of a high 
misdemeanor, and punished as prescribed in the statute. It 
will be seen that in this section, while the "withholding" fol- 
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lows language referring to the receipt by the agent or attor- 
ney of a certain compensation, and therefore indicates the 
receipt before the withholding of money, yet it is by indirec- 
tion only, or by implication, which seems to be true of the 
act of 1873 as -well as section 5485 of the Eevised Statutes. 

The third section of the act of July 8, 1870, declared that 
thereafter no pension should be paid to any other person than 
the pensioner who was entitled to the same. This struck at 
the root of what was supposed to be an abuse under the pre- 
vious législation of congress. This was a direction to every 
officer of the government whose duty it was to pay a pension. 

This is claimed to bave an important bearing upon the 
thirteenth section of the act of 1864, by thus explicitly pro- 
hibiting the payment of money to any one but the pensioner 
himself; and, therefore, rendering apparently meaningless 
the latter clause of the thirteenth section of the act of 1864, 
in relation to the withholding of money. 

In the case of the United States v. Irvine, 8 Otto, 450, the 
question was presented to the suprême court whether the act 
of 1870 repealed the thirteenth section of the act of 1864, 
and the court, referring to this point, says: "It is not easy 
to see, therefore, how an attomey is to get possession of the 
money, and how he can withhold it, or why there should be 
a law for punishing him for such withholding." "The argu- 
ment," the court says, "is not without force; but, without 
deciding that point, we prefer to answer another question, 
which wUl décide the présent case." The question which was 
presented there was, therefore, whether the act of 18T0 neces- 
sarily repealed the act of 1864. The act of 1873 was not 
referred to, because the offence as charged was committed 
before the passage of that act. But hère, with the act of 
1870 in force, the act of the third of March, 1873, was 
passed, the thirty-first section of which declared that no 
agent or attomey, or other person instrumental in prosecuting 
any claim for pension or bounty land, should receive any 
other compensation for his services in prosecuting a claim 
than such as the commissioner of pensions should direct to 
be paid to him, not exceeding $25. And then the language 
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of the section is substantially like that of section 6485 of the 
Eevised Statutes, as it now stands, and under which this 
indictment was framed, viz. : "Any agent, attorney or other 
person, instrumental in prosecuting any claim for pension, 
* * * who shall directly or indirectly contract for, demand 
or reeeive or retain any greater compensation for his services 
or instrumentality in prosecuting a claim for a pension than 
as provided," etc. It will be observed that the word retain is 
used, thus implying that there might be money of the pen- 
sioner in the hands of the agent or attorney or other person, 
notwithstanding the act of 1870 forbade payment to such 
agent, attorney or person. And then the section proceeds, 
the language used in section 31 of the act of 1873 and in 
section 5485 of the Eevised Statutes being preoisely the same : 
"Or who shall v^rongfuUy withhold from the pensioner or the 
claimant the whole or any part of the pension or claim 
allowed and due such pensioner or claimant, he shall be 
deemed guilty of a high misdemeanor. " 

It was an act passed after the act of 1870 in which this 
language is used. The clause in section 3 of the act of 1870 
is preserved in section 4766 of the Eevised Statutes, which 
déclares that "hereafter no pension shall be paid to any 
person other than the pensioner entitled thereto." So that 
hoth thèse parts of the Statutes of 1870 and 1873 are found 
in the Eevised Statutes, and the question is whether they 
cannot stand together ; whether, in other words, we ean reject 
section 6485 of the Eevised Statutes merely because it does 
not speak of the receipt of money by an agent, attorney or 
other person representing the pensioner, but merely mentions 
the withholding of the money from him. It seems to me 
that, taking ail this législation together, while it indicates, 
perhaps, not quite so much care as there ought to be in 
legislating at différent times upon the same subject, still it is 
the duty of the court to harmonize this varions législation, 
and if practicable to reconeile one part with another. And 
it must be presumed, I think, the intention of congress was, 
by incorporating into the Eevised Statutes a part of section 
31 of the act of 1873, to déclare that whenever a person was 
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instrumental in prosecuting the claim of the applicant for a 
pension, and being thus instrumental the money of the 
pensioner should corne into his hands, and he should unlaw- 
fully ■withhold it from the pensioner, that it was to be an 
offence for which he was to be punished, notwithstanding the 
act of 1870, as incorporated in the Revised Statutes, section 
4766, déclares that the pension money shall be paid to no one 
else than the pensioner; and that, while this was thepurpose 
of the law, it must also be presumed it was the intention, if 
under any cùrcumstances while a person was instrumental in 
prosecuting a claim or a pension, and the money of a pen- 
sioner came into his hands and he unlawfuUy withheld it, he 
was to be subjected to punishment. To take any other view 
of the case would be to strike out of the Eevised Statutes one 
of its sections obviously intended to be enforced. 

There is said to be error by the court in the instructions 
given to the jury. In examining the instructions carefully 
I see no objection that could be made to them upon what I 
understand were the conceded facts of the case. There was 
a portion of the charge in which the court asked the jury 
whether it was not probable or not natural that a certain 
theory of the facts was the true one. And the question is, 
whether there is anything in this that could be properly said 
to withhold from the jury the right to détermine absolutely 
the facts in the case. The way it was put was this : Refer- 
ring to certain facts which were not disputed, the court said, 
"Bearing in mind that the défendant wanted more of the 
money than he was entitled to by law for any assistance 
rendered by him in the transaction, (the claim for pension,) 
and that he induced the pensioner to go ail the way from the 
Boldiers' home to Lafayette for the purpose of getting part 
of the money, as he says, in payment of his légal services in 
getting pensioner and his wife out of jail, and that the 
défendant and Orth went to Culver, where Orth got possession 
of the check, is it not probable, " the court says, "that the 
défendant would get the money into his own hands and retain 
the amount that he wanted to keep, paying only the balance 
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over to the pensioiiQr ? Is it not naturel that the transaction 
should hâve been as Mrs. Henderson tells you it was?" etc. 

Now there were two théories, one on the part of the pros- 
ecution and the other on the part of the defence, as to how 
the défendant got possession of the money. And, in com- 
menting upon the testimony bearing upon this point, the 
court asked whether one theory was not the probable or 
natural theory, rather than the other. The court made no 
assertion that it was, but merely put the question to the jury. 
There was no withholding from the jury its right to détermine 
what the facts were. I cannot see that it was going outside 
of the province of the court to put it in this form. It might 
hâve been put in this way: "Which is the more probable or 
natural of thèse two théories (referring to the one and to the 
other) it is for you to say." I do not think, although it is 
put in a little différent form, that the jury could hâve under- 
stood that they were deprived of the right to judge of the 
facts, or that they were unduly influenced by the court in 
ietermining, according to their own views of the facts, the 
truth of the case. 



United States v. Baugh. 
{Circuit Court, M. D. Virginia. January, 1880.) 

Bmbezzlement — Lbtter Containing Trbasuby Notes — Informa- 
tion — llBV. St. § 5467. — In a proseoution by information, under .section 
5467 of the Kevised Btatutes, for the embezzlement of a lettercoutaining 
treasury notes, by a person in the employ of the postal service, it is not 
necessary to allège ownership of the notes in some person other than 
the accused, where the taking or stealing of the notes is alleged by 
way of description, for tlie purpbse of bringing the oiïence fully within 
the terms of définition employed by the statute. 

Same — "iNFAMOus Crime "—Amendmbnt to Constitution, Art. 5. — 
This statulory offlence is not an " infamous crime" within tlie meaning 
of the flfth amendment to tlie constitution, precluding a prosecution by 
information. 

Motion in arrest of judgment, after vei'dict, upon prosecu- 
tion by information for a violation of section 5467 of the 
Eevised Statutes. 
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The information charged "that John G. Baugh, late of the 
city of Eichmond, heretofore, to-wit, on the twenty-third day 
of November, A. D. 1879, at the said city of Eichmond, 
within the said eastern district of Virginia, he, the said 
Baugh, then and there being a person employed in the postal 
service of the United States, to-wit, as a letter carrier at the 
post-office at the said city of Eichmond, unlawfully did em- 
bezzle, secrète and destroy a certain letter addressed to 
Messrs. Cowardin & Ellyson, at Eichmond aforesaid, and 
which said letter was then and there in the said post-office, 
and was intended to be conveyed by mail, and then and there 
had not been delivered to the said persons to whom it was 
addressed, and which said letter then and there came into 
the possession of him, the said Baugh, and which said letter 
then and there contained certain articles of value, to-wit, two 
légal tender treasury notes of the United States, each of the 
dénomination of one dollar, and each of the value of one 
dollar, and the said treasury notes the said Baugh did then 
and there takb from the said letter, and did then and there 
take and steal the same, against the form of the statute in 
8uch case made and provided, and against the peace and 
dignity of the United States." 

L. L. LevÀs, District Attomey, for the United States. 

A. M. KeUey, for accused. 

Hughes, J. This is an information for the embezzlement 
of a letter. The offence is statutory, and the information 
must charge such an offence as the statute defines. It is not 
the taking and secreting of any letter that constitutes the 
statutory crime. Under the terms of this law, that only is 
embezzlement where the letter is in postal custody; is not 
yet delivered to the person to whom it is addressed ; contains 
some one of the valuable things named in the statute; and 
this valuable thing is taken out of the letter or stolen. Thie^ 
same section of the Eevised Statutes also makes the act of 
taking this valuable thing out of the letter, or stealing it, an 
offence. In the case of the U. S. v. Taglor, 1 Hughes, 514, 
I held that there might be a prosecution for taking or 

v,l,iio.lO— 60 
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stealing a valuable thing out of a letter in postal custody, 
and also a proseoution for embezzling the letter itself — two 
prosecutions in respect to the same letter, either against the 
same person, or against one person for embezzling the letter, 
and against another person for taking the valuable thing out 
of it, or stealing that thing, if the facts should justify the 
two proeeedings. If prosecuting for the embezzlement, the 
pleader would allège the stealing by way of description only. 
If prosecuting for the taking or stealing, he -would allège the 
embezzlement of the letter by the accused or some other 
person merely by way of description. 

In the case at bar the government prosecutes only for the 
embezzlement of the letter, and allèges the stealing or taking 
of its contents only by way of description. Accordingly, the 
information, after charging the embezzlement, goes on by 
words of description to set forth that the letter was such aa 
is defined by the statute ; and, amongst other things, that it 
contained two treasury notes, and that thèse notes were taken 
out of the letter and stolen. Thèse latter words are not 
employed in the technical form usual in charging a larceny, 
because the information is not for the offence of larceny, but 
distinctly and only for that of embezzlement ; and the tak- 
ing or stealing of the notes is alleged by way of description 
for the purpose of bringing the offence fuUy within the terms 
of définition employed by the statute. If it were, indeed, an 
information for the common law offence of larceny, (an offence 
rarely prosecuted in the United States courts,) then it would, 
no doubt, be defective in not alleging an adverse ownership 
of the two treasury notes in some person other than thô 
accused. 

Having premised this much, I corne now to consider par- 
ticularly the grounds on which the motion in arrest of judg- 
ment is founded. 

1. It being an information for embezzlement, this offence 
does not faU within the provisions of the fifth amendment to 
the national constitution. 

It has been often held that when terms of the criminal 
law are used in that constitution they are intended in their 
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technical sensé, and not in the latitudinous sensé which may 
be given them in proper perlance. 

The term infamous there used is a term of the law, and is 
to be construed as such with technical précision. 

As the offence charged is not treason, and is not expressly 
declared by act of congress to be a felony, it is a misdemeanor. 
It may, therefore, be tried on information, unlesa it is of 
that class of misdemeanors which fall within the désignation 
of crimen falsi. 

The charge is for embezzling a letter containing money, 
and a conviction for embezzlement has never beeu held to 
renderthe party convicted incompétent to testify, which is the 
test by which the character of an offence may be determined 
to be or not crimen falsi. 

In the case of the U. S. v. Lancaster, 2 McLean, it was 
decided that ail offences under the post-ofBce laws are misde- 
meanors. If, then, embezzlement is not an infamous offence, 
the offence charged in this information is clearly not infa- 
iQOus. Moreover, as it is not charged or averred in the infor- 
mation that the letter embezzled' went into the defendant's 
possession by virtue of his employment, the offence as set 
forth in the heading does not even involve a breach of trust. 

It has of late years been so often held by this and other 
fédéral courts that offences not infamous may be tried on 
information, that I hardly deem it necessary to refer to the 
décisions. Judge Dillon has so decided in U, S. v. Maxwell, 
a case which has frequently been quoted and relied on in this 
court. See 21 Int. Eev. Eec. 148; see, also, U, S. v. Shep- 
herd, 1 Abb. U. S. Eep. 432. In the case of the U. S. v. 
Henry Miller it was so decided by this court. That case was 
much stronger than this, because the offence could much 
more appropriately be regarded as crimen falsi. In that case 
the charge was of conspiring to defratid the United States. 
The défendant was tried at Norfolk, convicted, and sentenced 
to the peniteutiary. 

Under the fédéral law it is not the mode or measure of 
the punishment prescribed that détermines the character of 
offences, as is the case under the statute of Virginia. Hence 



788 FEDBEAL BEPORTEE. 

much of the confusion which exists in the minds of many of 
our best lawyers upon the question now raised in this case. 

By the Virginia statute, ail offences are declared to be 
felonious which are punishable capitally, or by confinement 
in the penitentiary ; and if this statute prescribed a rule of 
décision for the fédéral courts in the state when trying crimi- 
nal offences against the United States, there is no doubt that 
the défendant at bar could be tried for bis offence only upon 
an indictment, inasmuch as the offence is punishable by hard 
lahor, which is not necessarily, but is generally, a species of 
punishment inflicted only in a penitentiary. But this state 
statute does not apply at ail in the fédéral courts in crimi- 
nal trials. The rules for our procédure in such cases are 
derived from the common law. See XJ. S. v. Reid, 12 How. 
561. 

Under the fédéral laws, nothing is felony unless expressly 
60 declared to be by congress, with exception of capital 
offences. And it bas always been the policy of congress to 
avoid, as much as possible, the multiplication of statutory fél- 
onies. Sée 1 Greenleaf on Evidence, § 373; apd 1 Whar. 
€rim. Law, § 760. 

I may add that informations are never brought in this 
court except after formai complaint under oath, and full 
«xamination before a commissioner of the court wherein the 
witnesses testify while confronted by the accused; nor are 
ihey filed except by leave of court. In the case at bar the 
information was filed upon motion for leave to do so, in the 
présence of the accused and his counsel, without objection on 
their part or offer to show cause to the contrary. 

On the whole, therefore, I must overrule the objection in 
arrest of judgment founded upon the fifth article of the 
amendments to the constitution. 

2. I hâve already virtually disposed of the second objec- 
tion, viz., that this is an information charging larceny, and, 
for that reason, is defective in not charging ownership of the 
treasury notes in some person other than the accused. I 
hâve already shown that this is a prosecution for the embez- 
zlement of a letter, and that one of the ingrédients of the 
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offenoe is that the letter must hâve contained some one of the 
valuable things mentioned in section 5487, •which valuable 
thing (treasury notes hère) shall hâve been taken ont of, or 
stolen from, the letter. The taking of the notes out of the 
letter was one of the incidents attending the offence of em- 
bezzlement, and was alleged by the pleader only as sueh. It 
■was not necessary to such a purpose to allège an ownership 
of the two notes. 
The motion in arrest of judgment is denied. 



Shelbon and others ». Keokuk Northebn Line Packet Co. 

and others. 

(Cireuit Court, W. D. Wisconsin. , 1880.) 

Removal ov Cause — 8evbbal Controvkestbs dî Same Suit — Act op 
Mabch 3, 1875. — Underthe second section of the act of March 3, 1875, 
(c. 137,) a suit may be removed from the state court into the circuit 
court of the United States for the proper district, when there are several 
controversies in the same suit that are properly severable in their chàr- 
acter, on the application of any one or more plaintiffs or défendants 
actually interested in any one of such controversies, and who may ré- 
side in a state other than the one in which the other party to the con- 
troversy résides, although, in such suit, the court may thereby take along 
■with it jurisdiction of a controversy between citizens of the same state. 

BuNN, J. This action is commenced in the state court by 
the plaintiffs, who are résidents of Wisconsin, against the Ke- 
okuk Northern Line Packet Company, a résident of Missouri, 
the Northwestern Union Packet Company, a résident of lowa, 
and Peyton S. Davidson, a résident of Wisconsin. The 
défendant, the Keokuk Northern Line Packet Company, ap- 
plies to hâve the case removed to this court under the second 
section of the act of cougress, of March 3, 1875, (chapter 137, 
Laws 1875,) which is as foUows : 

"That any suit of a civil nature, at law or in equity, now 
pending, or hereafter brought, in any state court, where the 
matter in dispute exceeds, exclusive of costs, the sum or value 
of |500, • * • in which there shall be a controversy 
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between citizens of différent states, * » • either party 
may remove saià suit into the circuit court of the United 
States for the proper district. And when, in any suit men- 
tioned in this section, there shall be a controversy whicb is 
wbolly between citizens of différent states, and wbich can be 
fully determined as between them, then either one or more of 
the plaintifïs or défendants actually interested in such con- 
troversy may remove said suit into the circuit court of the 
United States for the proper district. " 

The suit is a creditor's bill brought to reach property in the 
hands of the Keokuk Northern Line Packet Company, and 
certain other property held by Peyton S. Davidson, to be 
applied in satisfaction of judgments separately obtained by 
the plaintiffs against the Northwestern Union Packet Com- 
pany in 1873 and 1874. The complaint charges that in 
March, 1873, there was a fraudulent transfer made by the 
défendant, the Northwestern Union Packet Company, of ail its 
steamboats, barges and other personal effects to the défend- 
ant, the Keokuk Northern Line Packet Company, which 
ought in equity to be now applied in satisfaction of th& 
plaintiff's judgments. And, also, that about April 1, 18T3, 
there was a fraudulent conveyance by the Northwestern 
Union Packet Company of certain lots and real estate, sit- 
uate at La Crosse, to the défendant Peyton S. Davidson, 
which they are also entitled to hâve applied toward the pay- 
ment of their said claims. The Northwestern Union Packet 
Company bas not been doing business for many years, was 
not served with process, and makes no appearance. The 
Keokuk Northern Line Packet Company contends that there is 
a controversy between citizens of différent states, and, also, 
that there is a controversy in the case that is wholly between 
it and the plaintiffs, who are citizens of the différent states, 
and which can be fully determined as between them, within 
the meaning of section 2 of the act of 1875, so as to entitle 
it to a removal to this court. 

The plaintiffs contend that the suit is one controversy, and 
that no removal can bô allowod, because ail of the défendants 
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are not non-residents of the state of Wisconsin, where the 
plaintiffs réside. 

Upon a caref ul examination of the bill of complaint and of 
the removal statutes, I think the ease cornes within both the 
clauses of section 2 of the act of 1875. " I hâve not oome to 
this conclusion without hésitation, beoause the suprême court 
hâve not yet placed a construction upon the act, and be- 
oause, according to the construction uniformly given to the 
original removal clause in the judiciary act of September 24, 
1789, and subséquent acts amendatory thereof, there would 
be no right of removal in thia case, for the reason that one 
of the défendants, Peyton S. Davidson, is a résident of the 
eame state with the plaintiflfs. Under that act the right of 
removal did not exist unless ail of the défendants were resi- 
deùts of a state other than the one in which the plaintiffa 
resided, and it is contended that the same construction is 
applicable to the law of 1S75. But it cannot fail to be ob- 
served that the law of 1875 adopts the language of the con- 
stitution as though it were the intention of congress to widen 
ont the jurisdiction of the circuit court in removal cases, and 
make it commensurate with that conferred by that instru- 
ment. 

The law of 1789 provided that if a suit be commenced in 
any state court * * * by a citizen of the state in which 
the suit was brought, against the citizen of another state, the 
défendant might file a pétition for removal, etc. 

It is manifest that the jurisdiction thus conferred falls far 
short of the constitutional provision, which extends the juris- 
diction of the fédéral courts to ail controversies between citi- 
zens of différent states, where the amount or value in dispute 
exceeds the sum of $500, thus leaving a large reserve of 
power in the fédéral courts, which could not be exercised 
without further législation by congress. The law of July 27, 
1866, provided for a removal on application of a défendant 
who was a citizen of a state other than the one in which the 
plaintiff resided, where the suit was one in which there could 
be a final détermination of the controversy, so far as it con- 
«erued him, without the présence of the other défendants; 
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and allowed tbe case to proceed as to the résident défendants 
în the state court. This was the first material departure 
from the act of 1789. This act was amended by the aet of 
March 2, 1867, se as to allow a removal on the application 
of either plaintiff or 'défendant, on mailing and filing in tbe 
state court an affidavit that he had reason to believe, and did 
beliere, that from préjudice or local influence he would not 
be able to obtain justice in the state court. 

Tliis still further widened the jurisdiction by allcving a 
removal on the application of the plaintifï as well as défend- 
ant. The law of 1875 is broader and more comprehensive 
than ail the others, and it would seem that congress, by 
employing the language they did, intended to avoid the con- 
struction so uniformly placed upon the previous acts, and td 
allow a removal wherever there should be, in the language of 
the constitution, a controversy between citizens of ditïerent 
states, although some of the plaintiffs or défendants, not 
being merely nominal' parties, should hâve a common state 
citizenship with some or ail of the opposing party, plaintiff or 
défendant. Indeed, it seems difficult to give meaning and 
effect to the act of 1875, without enlarging the jurisdiction 
of the circuit court, from what it stood under the construction 
given to previous laws, to conform more nearly to the con- 
stitution itself, whose language congress for the first time 
adopts. 

In Lockhart v. Horn, 1 Woods, C. C. K. 628, Mr. Justice 
Bradley, in a case arising under the previous law, says : 

" Were this an original question I should say that the fact 
of a common state citizenship existing between thecomplain- 
ants and a part only of the défendants, provided the other 
défendants were citizens of the proper state, would not oust 
the court of jurisdiction. It certainly would not under the 
constitution. The case would still be a controversy between 
citizens of différent states. But the strict construction put 
by the courts upon the judiciary act is décisive against the 
jurisdiction, and I am bound by it." 

But is Buch construction applicable to the act of 1875? 
Certainly not, if Mr. Justice Bradley is correct in sayiug that 
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a common state citizenship existing between the complain- 
ants and a part only of the défendants, provided. the other 
défendants were citizens of the proper state, -would not, under 
the constitution, oust the court of jurisdiction. 

Hère is an actual, substantial eontroversy existing between 
the plaintiSs, résidents of Wisconsin, and the Keokuk North- 
ern Line Packet Company, a citizen of Missouri, upon the 
détermination of which dépends title to a large amount of 
property, consisting of .steamboats, barges, etc., turned over 
by the judgment debtor to the said défendant. Perhaps it 
might be said to be the main eontroversy in the case ; but I 
do not choose to rest the décision on that ground. If Peyton 
S. Davidson -were a merely nominal party, the suit could be 
removed under the law as it has existed from the foundation 
of the government. But he is not. He is a proper party, 
with an actual interest in the eontroversy, so far as it relates 
to the alleged fraudulent transfer of the real estate to him in 
April, 1873. But, though a proper party, he is, in my judg- 
ment, not a necessary party, so far as relates to the alleged 
fraudulent transfer of the steamboats and other personal prop- 
erty to the Keokuk Northern Line Packet Company. 

That transfer was made at a différent time, to a différent 
party, and upon a distinct and différent considération, and 
has no necessary connection with the transfer of the lots of 
land to Davidson, except that the transfer was made by the 
same judgment debtor. The suit as to Davidson might be 
discontinued and his name struck from the record, and the 
eontroversy which the plaintiffs would still hâve with the 
Keokuk Northern Line Packet Company could be fuUy deter- 
mined, and ail the rights of the parties interested be settled, 
without Davidson 's présence. 

Under the law goveming creditors' bills, any person may 
be made a défendant who is a party to any distinct, fraudu- 
lent conveyance, or has an interest in any property so fraud- 
"ulently conveyed by the debtor, if he be privy to the fraud. 
But he is not a necessary party to other controversies in the 
same suit ! relating to other and distinct fraudulent transfera 
to other persons. So any person may be joined aa plaintiff 
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who bas a judgment claim against the debtor, though entirely 
separate and distinct from the claims of the other plaintiffs. 
Such a suit is well calculated to présent distinct controver- 
eies, in which some of the plaintiffs or défendants may hâve 
no real interest. 

The statute says that "when, in any suit, * • there 
shall be a controversy wbich is wholly between citizens of 
différent states, and which can be fully determined as between 
them," etc. It does not say an actual controversy, which 
would exclude merely nominal parties, nor the principal con- 
troversy, which would devolve upon the court the duty of 
determining between them which should be considered the 
main and which the subordinate controversy; but the lan- 
guage is "a controversy," which means any actual contro- 
versy in which both parties bave an interest. And that 
there may be two or more such controversies arising in the 
same suit is manifest, and is clearly contemplated by the act. 

Now, whichever may be considered the principal contro- 
versy, hère are two controversies arising in the same suit, to 
one of which Peyton S. Davidson is a necessary party, and in 
which the Keokuk Northern Line Packet Company bas no 
particular interest, and another to which the Keokuk North- 
ern Line Packet Company is a necessary party, but which 
can be fully determined as between it and the plaintiffs with- 
out the présence of Davidson. This would seem to bring the 
case within the meaning of the second clause of the section. 
And I am the more confirmed in this construction by the 
views of Judge Drummond in Farmers' Loan é Trust Com- 
pany V. Pékin é Southwestern Ry. Co. 12 Chig. Légal News, 
No. 8, p. 65, (Nov. 8, 1879.) 

But it seems just as clear that, if Peyton S. Davidson had 
joined in the application for removal, the case would come 
under the first clause of the section. Indeed, it seems a self- 
evident proposition that the first clause, adopting, as it does, 
the language of the constitution, which is the only source of 
power in such cases, confers ail the jurisdiction which it was 
compétent for congress to confer on the fédéral courts, except, 
perhaps, that the right of removal, under that clause, attaches 
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to the party, jjlaintiff or défendant ; bo that, where some are 
résidents and some non-residents, ail might hâve to join in 
the application, which is not the case under the second clause. 

It might be claimed that the second clause amounts to a légis- 
lative construction of the first ; that it does not include a case 
•where some of the défendants or plaintififs are non-residents, 
but one or more réside in the state 'with the opposite party. 
But it is not to be presumed that congress used the language 
of the constitution in a différent sensé from that in which the 
framers of that instrument used it, or that congress in the 
second clause intended to provide for cases not covered by tho 
«onstitutional provision. 

The effect of the second clause is to aUow a removal in the 
class of cases therein described, on the application of one or 
more plaintifs or défendants, without the concurrence of the 
others. There is, perhaps, another effect to be given to the 
second clause. It manifestly provides for the same class of 
cases as is provided for in the law of 1866. But instead of 
allowing a severance of the cause, it takes the whole case to 
this court; and the décisions thus far are to the effect that 
in this respect it supersedes the law of 1806. 

Taking the section together, it would appear that it was the 
intention of congress, in ail cases where there is a controversy 
between citizens of différent states which is joint and indivisi- 
ble in its nature, to aliow a removal on the application of the 
party plaintiff or défendant. And when there are several 
controversies in the same suit that are properly severable in 
their character, to allow a removal on the application of any 
one or more plaintiffs or défendants actually interested in any 
one of such controversies, and who may réside in a state other 
than the one in which the other party to such controversy 
résides. 

Take a case of a suit brought in this state by a résident 
thereof against two makers of a joint promissory note, one of 
whom résides in Wisconsin and the other in Missouri. The 
action is joint. The interest of the défendants is not severa- 
ble. If the view I hâve taken of the law be correct the case 
may be removed at the instance of the party défendant, both 
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défendants joining in the application. Possibly it migW be 
removed upon the application of the non-resident défendant 
alone. It is not necessaryto décide that question. But sup- 
pose one défendant to be the maker, residing in Missouri, 
and the other the indorser, residing in Wisconsin, botb of 
whom, under the law of this state, may be sued in the same 
action. Hère the obligation and interest of the parties are 
several, and the controversy between the plaintifï aud maker 
might be entirely distinct from the one between the plaintiff 
and indorser, and fully capable of détermination as between 
them without the présence of the other défendant. And 
the case falls properly under the second clause, and would 
be removable on the application of tiie défendant who is a 
résident of Missouri, without joining his co-defendant. Under 
the law of 1866 the case would proceed in the state court 
againêt the indorser; but under the aet of 1875, whieh does 
not countenance the severance of causes, the entire case would 
come to this court. 

The removal clause in the judiciary act of 1789 allowed 
a removal on the application of the défendant where he 
resided in the state other than the one in which the plaintiff 
resided, and in which the suit was brought. And the suprême 
court held the "défendant" hère meant the party défendant; 
and that, where there was more than one, they must ail be 
résidents of another state. Similar constructions bave been 
placed upon the laws of 1866 and 1867. But the constitution 
extends the jurisdiction of the circuit courts to controversies 
between citizens of différent states; and the first clause of 
the second section of the act of 1875 provides for a removal 
in ail cases by either party, whenever there is a controversy 
between citizens of différent states. 

Hère is a controversy between citizens of différent states.. 
Hère is a controversy, and a vital one, between two citizens 
of Wisconsin and a citizen of Missouri. And the reasons for 
conferring jurisdiction upon the fédéral courts, apply just as 
strongly to such a case as to one where ail the défendants 
are citizens of another atate. The fact that, in order to take 
jurisdiction in such cases, the court must also take along witk 
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it Jurisdiction of a controversy between citizens of the same 
state, is uo objection to tbe exercise- of the jurisdiction. 

If, in order to take the jurisdiction intended to be granted 
by the constitution, it becomes neeessary to take jurisdiction 
of some controversies in the same suit between citizens of 
the same state, why, the court is quite as compétent to deal 
with thèse as any other ; and there are several other highly 
important classes of cases -where jurisdiction of controversies 
between citizens of the same state is expressly conferred by 
the constitution on the fédéral courts. 

The question is simply one of what a fair construction of 
the constitution is, keeping in mind the purpose Lad in vie\r 
by the framers. The language is not at ail ambiguous, and 
seems fairly to include ail controversies between citizens of 
différent states, not excepting those where some of the par- 
ties to the controversy, plaintiff or défendant, hâve a common 
state citizenship with some or ail of the opposite party. 

This seems to be the view taken by Mr. Justice Strong, in 
the case of Taylor v. Rockfeller, 7 Cent. Law Jour. 34.-9 ; and, 
also, of Judge Dillon, in his work on the Eemoval of Causes, 
where, on page 80, he says : 

"But ail the législation previous to the act of 1875 was 
such that the suprême court was not necessarily obliged to 
décide this question ; and it is, in our judgment, properly to 
be considered as still open. It will be extremely embarrass- 
ing and unfortunate if the suprême court shall f eel constrained 
to assign such narrow limits to the constitution. Looking at 
the purpose in the grant of the fédéral judicial power in the 
constitution, and the benefits which are felt to flow from the 
exercise of this jurisdiction, and the embarrassments which 
would resuit from a close and rigid construction of the con- 
stitution in this regard, we think the suprême court would be 
justified in holding that a case does not cease to be one be. 
tween citizens of différent states, because one or some of the 
défendants are citizens of the same state with the plaintiffs, 
or some of the plaintiffs, provided the other défendants are 
citizens of another or other states." 

Mr. Justice Strong, in Taylor v. Rockfeller, says : 
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"WJbether, since the act of 1876, the right of removal es- 
tends to ail cases in -which some of the necessary or indis- 
pensable défendants are citizens of the same state with the 
plaintiffs, or some of them, is no doubt a very important ques- 
tion, not yet deeided. It does not, if the rule of construction 
applied to the judiciary act of 1789, and theacts of 1866 and 
1867, is applicable to the latter act. But the latter act, for 
the first time, adopts the language of the constitution, and 
seems to hâve been intended to confer on the circuit coiarts 
ail the jurisdiction which, under the constitution, it was in 
the power of congress to bestow. 

"Certainly the case mentioned would be a controversy 
between citizens of différent states, and tbe reasons which 
induced the framers of the constitution to give jurisdiction to 
the fédéral courts of controversies between citizens of différ- 
ent states apply as strongly to it as they do to a case in which 
ail the défendants are citizens of a state other than that in 
which the plaintiffs are citizens; and if that instrument is to 
be construed so as to carry ont its intent, it would seem the 
question should be answered in the affirmative." 

It is a subject of regret that thèse questions, of so much 
daily interest to the profession, should not, before this, hâve 
been put at rest by the only authority finally compétent to 
deal with them. But, until the suprême court shall hâve 
placed a construction upon the statute, the opinion of two 
judges of such eminence and ability is entitled to very great 
weight. 

The case will be docketed in this court. 

NoTS. — See Ruckman v. Palisade Land Go. ante, 367 ; Bti/rke y. Flood, 
ante, 541 ; Buckman v. Buckman, ante, 687. 
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Union Pacific Eailboad Company v. MoUomb. 

[Gircuit Court, S. JD. NeiB York. Pebruary 21, 1880.) 

JdkISDICTION — COEPORATION CsEATBD BY ACT OF CONGKESS — A,C!T O» 

March 3, 1875. — A suit by a corporation, created by an act of congress, 
is a suit arising under the laws of the United States. 

Motion to romand. 

Emott, Hammond d Kidder, for plaintiff. 

Francis N. Bangs, for défendant. 

Blatchpobd, J. This is a suit commenced în the suprême 
court of New York, and removed into this court by the de- 
fendant. 

The plaintiff now moves to remand it to the state court. 
The complaint in the suit, put in the state court, allèges that 
the plaintiff is a corporation created by an act of congress. 
The suit is brought for an accounting for certain moneys and 
securities alleged to belong to the plaintiff, and to hâve been 
fraudulently received and converted by the défendant, and for 
the cancellationof a note alleged to hâve been wrongfully issued 
and to hâve been fraudulently obtained from certain oflacers of 
the plaintiff by the défendant and others. The pétition for 
removal states that the plaintiff is a corporation created by 
an act of congress, and that the suit and the matters in dis- 
pute therein arise under the laws of the United States. The 
ground on which the motion to remand is based is that the 
matters in dispute in the suit "in nowise concern, or are 
involved in, or are controUed by, any of the laws of the 
United States, except in so far as the same may be concerned 
by the fact" that the plaintiff was incorporated by an act of 
congress. 

The second section of the act of March 3, 1875, (18 U. S. 
St. at Large, 470,) provides for the removal of a suit "arising 
under the constitution or laws of the United States" by either 
party to such suit. This enactment is warranted by the pro- 
vision of section 2, of article 3, of the Constitution of the United 
States, that the judicial power of the United States "shall 
extend to ail cases, in law and equity, arising under this con- 
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stitution, the laws of the United States, " etc. Under the prin- 
ciples laid down in the décision in Osborn v. Bank of the 
United States, 9 Wheat. 738, 819, it must be regarded as set- 
tled tiiat a suit by a corpoi-ation created by the United Statea 
is a suit arising under the laws of the United States. 

The allégations of the pétition above recited are sufficient 
to show that the suit arises under a law of the United States. 
The case is not like that of Gold-Washing Co. v. Keyes, 6 Otto, 
199. In that case the corporation was not one created by an 
aet of congress, and the pétition for removal, which was 
made by the corporation and others, did not state facts suffi- 
cient to show that the case, which was a suit against the corpo- 
ration and others, arose under the laws of the United States. In 
the présent suit, the mère allégation that the plaintiff is a 
corporation created by act of congress shows that the tuit ia 
Qne arising under the laws of the United States. 

The motion to remand the suit is dénie d. 



In re Hamilton, Bankrupt. 

{District Court, £>. Kentueky. April 14, 1880.) 

Paktnekship— Conjoint Firm — Inbividuai. Paetners. — There would 
seem to be no légal difflculty in the way of treating two flrms as individ- 
ual partners in a conjoint firm, if such be the obvions intention of the 
parties. 

SAMB — BASKRUPTCr OF JlEMBBB OP FiRM — ClAIM PbOVED BY FiBM JS 

Compétition with Creditors of Conjoint Firm — CoMPROsrisB.— One 
of such firms cannot, in compétition with the creditors of the conjoint 
flrm, prove a claim for the part paj-ment of the partnership debts, 
against a bankrupt member of the othor firm, where such creditors had 
released such partnership from ail further obligation, upon the express 
considération that the individual liability of the bankrupt for the resi- 
due of such partnership debt should not be impaired. 

Bame — Same — Unlawfoi, Préférence — Kev. St. § 5128.— Such contract, 
made within four months of the filing of the pétition in bankruptcy, did 
not constitute a préférence in favor of the partnership creditors under 
section 5128 of the Kevised Statutes. 

Bankruptcy— DrviDEND Declared Under a Trust— Phoof op Wholb 
Claim. — A creditor cannot prove the full amount of his claim against 
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the estate of a bankrupt, where a dividend has been declared in favor 
of such créditer, under a trust for the beneflt of creditors, prior to the 
flling of the pétition in bankruptcy. 

Bamb— Proof ci- Claim — Dbclahation of DrvroEND Under Trust Aftbb 
Pkoof of Debt. — Nothing less, however, than the payment of a sum 
of money, or the présent right to receive such money before the proof 
of debt is made, will prevent a creditor Irom proving for the whole 
amount of his daim. 

BAME — BAME— PRAtroULENT CONVERSION OF FiRM PrOPEBTT BY B ANKBUPT 

Partners. — If a partner has fraudulently converted property or money 
of the firm to his own use there would seem to be no reason why proof 
on behalf of the joint estate should not be allowed in respect of such 
property against his separate estate and in compétition with his separate 
creditors. 

Sake— Same— When Abstraction of Ftinds not Fr AtronLENT.— In order 
to constitute fraud, however, in such a case, there must be something 
more than a mère abstraction of the funds without the knowledge of 
the copartner, particularly if it bedone by one having the sole manage- 
ment of the business. 

In Bankruptcy. 

Beown, J. This case arisea upon pétitions of the assignée 
to expunge certain proofs of debt made by Swearingen & 
Biggs, the Bank of Kentucky, and William Hughes, trustée. 
The material f acts of the case are as foUows : On the fifteenth 
of September, 1875, Swearingen & Biggs, a firm of distiller s> 
composed of George W. Swearingen and Andrew Biggs, en- 
tered into a temporary partnership with Andersen, Hamilton 
& Co., a firm engaged in a gênerai provision business, com- 
posed of William B. Hamilton, the bankrupt, W. T. Hamil- 
ton and D. M. Andersen, to pack pork together on gênerai 
account for the season of 1876-6. The profits and losses of 
this business were to be divided in the proportion of three- 
fourths to Anderson, Hamilton & Co., and one-fourth to 
Swearingen & Biggs. No firm name was agreed upon, but 
for convenience it will be designated in this opinion as the 
conjoint firm. 

The money to carry on its opérations was to be raised by 
paper bearing the name of Swearingen & Biggs as drawers, 
and Anderson, Hamilton & Co. as acceptors. William B. 
Hamilton also became an indorser of such paper in his indi- 
vidual charaçter. 

v.l.no.lO— 51 
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The hogs were bought in the name of Anderson, Hamilton 
& Co., and the product was also sold in their name. A new 
set of books was opened, and the transactions relating to said 
business were entered under the name of Anderson, Hamil- 
ton & Co. After making this contraet, and while the pork 
paeking season. was going on, Swearingen & Biggs continued 
their business as before, at the same store, and Anderson, 
Hamilton & Co. continued their office at the same place as 
before, kept up their separate books in the name of Ander- 
son, Hamilton & Co., and borrowed money and did business 
in that name as before. Neither of thèse firms had any 
interest in the business of the other, except the joint interest 
in the hog product of that season. In the course of their 
business a large amount of paper was drawn by Swearingen 
& Biggs upon Anderson, Hamilton & Co., and accepted by 
them, generally, in favor of Hamilton Bros., who indorsed 
the paper, which was also indorsed and negotiated by Wil- 
liam B. Hamilton. Amongst the paper so negotiated were 
the bills proven in this case by the bank of Kentucky, amount- 
ing to 180,000. 

In June, 1876, the conjoint firm was dissolved by reason 
of great financial embarrassment, and the control of the hog 
product and the other assets of the joint account was trans- 
ferred to Swearingen & Biggs. On the twenty-sixth of June 
an agreement or settlement was made between the conjoint 
firm and its creditors holding paper drawn, accepted and in- 
dorsed as above stated, by which it was agreed that upon the 
turning over by Swearingen & Biggs to a trustée (William 
Hughes being afterwards named by the creditors as such 
trustée) of ail the hog product and other assets of Anderson, 
Hamilton & Co., and paying the creditor $66,000 in 6, 
12 and 18 months, with interest, securing the same upon 
real estate, and by warehouse receipts upon whisky of Swear- 
ingen & Biggs, the creditors would obligate themselves not to 
sue Swearingen & Biggs, and to acoept such hog products and 
the sum of $66,000 in full satisfaction of the liabilities of 
said Anderson, Hamilton & Cq. and Swearingen & Biggs, 
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and of their accommodation indorsers or aoeeptors, Hamîlton 
Bros. 

Before this agreement was executed William B. Hamilton, 
the bankrupt, in order to facilitate it, agreed in writing that 
the proposed settlement with the conjoint firmmightbemade, 
without in any manner reieasing or affecting bis individual 
liability as indorser on any of the paper held by the credit- 
ors, assenting to remain bound as if the settlement had not 
been made. 

Swearingen & Biggs thereupon transferred to Hughes, as 
trustée for the creditors, ail the assets of the conjoint firm, 
and paid them the $66,000. 

Subséquent to the making of this agreement William B. 
Hamilton filed Mb pétition in bankruptcy, and was duly 
adjudicated a bankrupt. 

1. As to the daim of Swearingen d Biggs. This firm has 
proven against the individual estate of William B. Hamilton 
for three-fourths of $100,000 and interest, this being the 
amount which they were eompelled to pay out of their private 
means in order to pay o£E the debts of the conjoint firm. By 
the terms of tho conjoint partnership agreement, as before 
stated, the profits and losses between the two firmsof Anderson, 
Hamilton & Co., and Swearingen & Biggs, were to be divided 
in the proportion of three-fourths to the former and one-fourth 
to the latter. Swearingen & Biggs contend that, by the rules 
of law governing partnerships, as by the rules governing joint 
debtors, each partner is bound to contribute to the other his 
proportion of the loss which may be paid by that other part- 
ner in excess of that partner's own proportion ; and that, in 
event of any partner being insolvent, the others and solvent 
ones must be assessed the portion of the insolvent ones also. 

Anderson, Hamilton & Co. being insolvent and worthless, 
Swearingen & Biggs now claim the right to prove against 
William B. Hamilton, the only partner in said firm having 
assets, upon the ground that they hâve paid ail the debts of 
the partnership, and that William B. Hamilton is responsible 
individually to them for three-fourths of the losses incurred 
in their conjoint business. 
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This claim is resisted by the creditors of the conjoint firm, 
who, under the arrangement of June 26th, were still entitled 
to prove against the estate of William B. Hamilton, as 
îndorser, any balance that may remain due them after real- 
izing from the assets turned over to the trustée. 

The theory of Swearingen & Biggs, in this connection, is 
that the conjoint firm was composed, not of the two firms as 
partners, but of the five individu als composing thèse two 
firms, it being apparent that, if their claim is a partnership 
claim against Anderson, Hamilton & Co., the individual 
creditors of William B. Hamilton must be paid in fuU before 
the partnership creditors are entitled to any dividend from 
his estate. Wbile it is ordinarly true that a partner cannot 
act as such except within the scope of the partnership busi- 
ness, and that one member of a firm cannot take in another 
partner without the assent of the co-partners, stiil I see 
no légal difficulty in the way of treating two firms as 
individual partners in a conjoint firm, if such be obviously 
the intention of the parties. Such seems to hâve been the case 
in Cheap v. Cranmont, 4 Barn. & Aid. 663, and there are a 
number of cases cited in Lindley on Partnership, 995, 998, 
where the members of firms were treated as partners, and 
allowed to prove against each other, when it could be done 
•without préjudice to the creditors of both. It geemg to be in 
each case a question of intent; and, in the case under con- 
sidération, I think the court ought to treat the conjoint firm, 
for the purposes of this case, as composed of two partners, 
viz. : Anderson, Hamilton & Co. and Swearingen & Biggs, 
for the following reasons : 

First. No firm name was ever adopted. Each firm contin- 
ued to carry on its own business and to make the paper of 
the conjoint firm in the name of the separate partners. 

Second. The original agreement under which they became 
partners was signed by the two firms, and not by the indi- 
viduals composing each firm. 

Third. The profits and losses were divided in proportions 
aUotted to the two firms, viz.: three-fourths to Andersen, 
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Hamîlton & Co., and one-fourth to Swearingen & Biggs, and 
not to the individual members of either. 

Fourth. The parties in this case bave evidently treated the 
conjoint firm as composed of two partners, by proving their 
debt in the name of Swearingen & Biggs. 

Neither of the members composing this firm claîms that he 
bas paid anything individually, but their claim is for a joint 
debt against Hamilton. But, conceding that Hamilton, in- 
dividually, was to be considered the partner, and not the firm 
of Andersen, Hamilton & Co., I am unable to see how tho 
case is taken out of the gênerai rule, that a firm cannot prove 
against a partner in compétition mth the individual creditors 
of such partner; neither can a partner prove against a part- 
ner, unless they be engaged in separate and distinct trades. 
Ex parte St. Barhe,ll\ea. 413; Pars, on Partnership, 493; 
Lindley on Partnership, 1007; Story on Partnership, § 391. 

But there is another reason why this proof of debt should 
be expunged, While the creditors of the conjoint firm hâve 
acknowledged themselves satisfied, and hâve released and dis- 
charged their liabilities against both members of that firm, 
they bave not been fuUy paid ofif, but hâve retained their 
right to prove against Hamilton, individually. 

Certainly, in making this arrangement they could never 
bave contemplated or intended that Swearingen & Biggs should 
corne into compétition with them. In releasing them upon 
payment of $66,000, when in fact they were liable to thèse 
creditors for the f uU amount of their claims, they undoubtedly 
took into considération the amount that would probably be 
realized from the individual estate of the bankrupt. 

Although the letter of the agreement is silent upon this 
point, it would be clearly at war with its scope and purpose 
. now to permit Swearingen & Biggs to corne into compétition 
with thèse creditors, who are evidently doing them a favor 
by releasing them upon the payment of a less amount than 
that for which they were legally liable. The proof of this claim 
amounts, in effect, to an endeavor to retake a portion of the 
price paid by them for their release and immunity from further 
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liabilitj. The exceptions to this claim must be sustained and 
tbe proof expunged. 

2. As to the claim of tlie Bank of Kcntucky. This bank is a 
holder of pa,per drawn by Swearingen & Biggs upon Ander- 
sen, Hamilton & Co., and indorsed by William B. Hamilton, 
tothe amount of over |80,000, and has proved for the whole 
of its claim. 

The trustée, prior to the filing of his pétition by Hamilton, 
realized fr'om the assets turned over to him by Swearingen 
& Biggs a sum sufScient to pay the creditors.50 per cent, on 
their debts, declared a dividend of that amount, and notified 
the creditors to call for it. The Bank of Kentueky declined to 
receive its dividend until after Hamilton filed his pétition, but 
it has stood to the crédit of the bank ever since the dividend 
was declared. I am clearly of the opinion, and so held upon 
the argument, that this 50 per cent, should hâve been cred- 
ited by the bank before proving its claim. 

The fact that it was not actually received is of no conse- 
ç[uence. The dividend had been declared in their favor. 
They had been notified of it, and, as against other parties to 
the notes, must be deemed to hâve received it. They can- 
not thus take advantage of their own wrong to prove up the 
whole of their debt to the préjudice of other creditors. Sohier 
V. Loring, 6 Cush. 537; In re Hicks, 19 N. B. E. 299. 

But it is insisted in this case that Hamilton had no right 
to waive his release of liabilityin favor of the creditors of the 
conjoint firm. Aside from the spécial provisions of the bank- 
rupt act, there would be no difficulty in sustaining the valid- 
ity of this waiver. It was a part of the contract under which 
the creditors agreed to release their claim against the con- 
joint firm, and was therefore not without considération. 
Such réservations of a claim against indorsers hâve been 
repeatedly held valid. Potter v. Greene, 6 Ail. 442 ; Toby v. 
Ellis, 114 Mass. 120. 

But it is insisted that this liability was released at a time 
when Hamilton was insolvent, and within four months prior 
to his filing of his pétition in bankruptcy, and it must be held 
to hâve been a préférence, and therefore invalid. I am una. 
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ble to conçut in thîs conclusion. To constitute a préférence, 
under section 5128, the party must make a payment, pledge, 
assignment, transfer or conveyance of a part of his property, 
either directly or indirectly, absolutely or conditionally, to 
some person not only having reasonable cause to believe him 
insolvent, but knowing that sucb pledge, assignment, pay- 
ment or conveyance is made in fraud of the provisions of the 
bankrupt act. 

There was no payment of money or conveyance of any 
property in this case, nor was there any évidence or reason 
to believe that the creditors of the conjoint firm contemplated 
any violation of- the bankrupt act, or had any reason to be- 
lieve they were obtaining an unlawful préférence. But, aside 
from this, I do not understand that the bankrupt law will treat 
an arrangement for a compromise made by a party who sub- 
sequently becomes bankrupt as a fraud upon the act, pro- 
vided it be made by ail parties in good faith, and an honest 
belief on the part of the insolvent that he will be able to 
carry it out. May s v. Fritlon, 20 Wall. 414; Clark v. Skilton, 
20 Int. Kev. Eec. 175. 

But one more question in this connection remains to be 
considered. Subséquent to the proving of its debt against 
Hamilton, and about a year after the first dividend of 50 per 
cent, was paid, the bank received another dividend of 25 per 
cent., which the assignée nowclaims should be credited upon 
its debt, upon the theory that the transfer to Hughes, the 
trustée, was, at the time it was made, a payment to the 
creditors of a sum equal to the value of the property received ; 
and, as this property finally realized 85 per cent, of their 
debts, or 75 per cent, after the costs and expenses were paid, 
that thèse creditors, of whom the Bank of Kentucky is a rep- 
résentative, can only prove for the remaining 25 per cent. 

This theory cannot be supported. The*authorities above 
cited hold, and such I understand to be the law, that nothing 
less than the payment of a sum of money, or the présent right 
to receive such money before the proof of debt is made, will 
prevent a creditor from proving for the whole amount. 

In Sohier v.Loring, 6 Cush. 537, the creditor made a com- 
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position with the maker of the notes, wliereby the maker 
conveyed certain properfcy in trust to pay one-fiftii of the 
debts, which the creditor accepted, reserving his remedy 
against the indorser. Hère there was an agreement accepted 
by them to receive a spécifie sum, not an uncertain amount, 
to be made certain by the sale of property, and the court held 
it to be substantially a payment of that amount. It was also 
held in that case that the other creditors, who had made proof 
of their claims against the indorsers before they entered into 
the composition with the acceptors, were entitled to prove the 
full amount due upon their bilis. 

In re Hicks, 19 N. B. B. 299, the makers of the notes 
effected a composition with their creditors, the composition to 
be paid in three, six and nine months, for which notes were 
given. The creditor was offered the notes to which he was 
entitled, but refused to receive them until the twenty-fifth of 
September, 1878, when, one of them having matured, he 
accepted cash for that note and the other two notes. Mean- 
while, on the ninth of September, the indorsers having been ad- 
judicated bankrupts, the creditors proved against their estâtes 
for the full amount of the original notes. The learned judge 
for the southern district of New York held that as, at the 
time the proof was made against the indorser, no dividend 
had been paid or become payable to the creditor out of the 
estate of the maker, he was entitled to prove against the 
indorser for the whole debt. The case seems to be distin- 
guishable from that of Sohier v. Loring only in the fact that 
he refused to receive the composition notes until after he had 
filed his proof of debt. 

But both of thèse cases are clearly distinguishable from 
the one under considération, in the fact that the compromise 
with the conjoint firm was for no spécifie amount of money, 
but for certain p*operty, the value of which was not deter^ 
mined until long after the proofs of debt were made. The 
property received by the trustée might not hâve paid more 
than 50 per cent, had the market taken a decided upward 
turn. It might hâve realized the entire amount 3f 'beii 
claims, but it was difficult, at the time the agreemeni was 



IN EE HAMILTOK. 809 

made, to fix tlie value of the composition, and utterly impos- 
sible to know how much it might ultimately realize. So far 
as it was fixed by the payment of 50 per cent. I bave no 
doubt the crédit should be given, but I apprehend it would be 
exceedingly difficult even now to say what the property was 
worth at the time it was turned over, and, upon the theory 
of the assignée, the amount of crédit must be gauged by this 
value. 

We are not at liberty to say that it was 75 per cent., from 
the fact that 75 per cent, was subsequently realized. If a 
composition payable ira futuro can ever be allowed as a crédit, 
it must be a composition for a fixed and definite sum. 

I think the Bank of Kentucky is entitled to prove one-half 
of its original claim. 

3. As to the claim of William Hughes, trustée. The factS 
connected with this claim are substantially as f oUows : While 
Anderson, Hamilton & Co. had charge of the hog product for 
sale, they shipped lard of the value of about |68,000 to New 
York, which was done without the knowledge or consent of 
Swearingen & Biggs. The proceeds of the lard were first 
charged to Anderson, Hamilton & Co., on the books of the 
conjoint firm, and were then charged to William B. Hamilton, 
by his direction, and he received the proceeds of the sale, 
amounting to the principal of the debt proven. 

The account between Anderson, Hamilton & Co. and Swear- 
ingen & Biggs bas not been settled, but in no event can the 
creditors of the conjoint firm be paid in fuU, nor will the 
estate of Hamilton pay on account of claims due by the con- 
joint firm a sufficient sum to discharge the liability for the 
lard thus applied to his own use. Hughes, as the trustée of 
the conjoint firm, now seeks to prove against the individual 
estate of William B. Hamilton a claim for the property so 
appropriated. 

Section 5121, relating to the bankruptcy of partnerships, 
provides that "the assignée shall keep separate accounts of 
the joint stock or property of the copartnership, and of the 
separate estate of each member thereof ; and, after deducting 
out of the whole amount received by the assignée the whole of 
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the expenses and disbursements, the net proceeds of the joint 
stock s hall be appropriated to pay the creditors of the copart- 
nerehip, and the net proceeds of the separate estate of each 
partner shall be appropriated to pay his separate creditors." 

The section contains a further provision that in case there 
is a' surplus, after payment of the debts peculiar to each part- 
ner or the individual member, it shall be paid to the creditors 
of the other. This section is a subsfcantial embodiment in 
statutory form of an équitable principle, which has long 
obtained both in England and this country, to the effect that 
partnership assets must go, primarily, to pay partnership 
creditors, and individual assets to individual creditors. In 
England, however, where the gênerai rule originated, it is 
Bubject to certain well established exceptions, one of which 
is that, if the partner has fraudulently converted property or 
money of the firm to his own use, proof on behalf of the 
joint estate is allowed in respect of such property against his 
separate estate, and in compétition with his separate credit- 
ors. Liadley on Partnership, 996, 1004, 1007; Lodge v. 
Fendall, 1 Yes. Jr. 166 j Ex parte Harris, 2 Ves. & B. 210; 
Ex parte Young, 3 Yes. & B. 34; Ex parte Smith, 6 Mad. 2. 

It is insisted, however, in opposition to the proof of debt in 
this case, that the exceptions mentioned to the English rule 
ought not to be incorporated into our bankruptcy System, and 
cannot stand, in the face of the express provision of section 
6121, above quoted. There are some cases which undoubt- 
edly lend support to this theory. In the Somerset Potiers' 
Works V. Minot, 10 Cush. 592, it was held by the suprême 
court of Massachusetts that under the insolvent law of that 
state, which contained a provision simUar to that of the bank- 
rupt act, the net proceeds of the separate estate of each part- 
ner must be first appropriated to pay his separate creditors, 
and that this rule was not subject to any exceptions which 
would be admitted in England. It was said in that case that 
"if there be no joint property the creditors of the firm cannot, 
under the statute, share in the separate property pari passii 
with the separate creditors," although it was admitted that in 
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England a case of thiB kind constituted an exception to the 
gênerai rule. 

Although in this case there appeared to hâve been sufficient 
joint assets of the firm to take the case out of the exception 
and make the gênerai rule apply, the court, in delivering the 
opinion, observed: "This whole matter of exceptions to the 
gênerai rule of distribution of joint and seperate assets, as 
"we hâve already intimated in eonsidering another point, is of 
very questionable expediency, and we are not disposed to favor 
its introduction into our System. We are strongly inclined 
to the opinion that our rule of distribution of the assets of 
insolvent debtors, being a statutory proyision, is to be carried 
into effect according to its terms. The législature bas cre- 
ated the rule, but bas not appended to it the exceptions." 
See, also, Howe v. Lawrence, 9 Cush. 559. 

In at least one case arising under the bankrupt law thèse 
authorities bave been accepted as a correct exposition of the 
principles which should guide us in the distribution of part- 
nership and individual assets. In re Byrne, 1 N. B. E. 464. 

In the case of Lane, 10 B. E. 135, the money was drawn 
out of the firm by one partner with the assent of bis copart- 
ners. As there was no fraudulent withdrawal of the funds, 
the case cannot be considered as conflicting with the English 
authorities. 

So, also, In re McLean, 15 N. B. E. 33S, while the Massa- 
chusetts cases are approved, and the intimation thrown out 
that, under the bankrupt law, there can be no exceptions to 
the method of distribution provided by section 5121, the fact 
was that the case was not brought within any one of the 
exceptions. A firm had advanced capital to an individual 
member beyond bis share, and it was held, I hâve no doubt, 
properly, that the assignée of the firm could not corne upon the 
separate estate of the debtor copartner for the use of the 
créditer copartnership until ail the joint créditera were fnlly 
satisfied. 

In a number of cases, however, exceptions to the gênerai 
rule bave been recognized, and the Massachusetts cases held 
as not applicable to the bankrupt law. 



812 FEDERAL EEPORTEB. 

In re Jewett, 1 N. B, lî. 419, Judge Drummond held that 
wtiere there are both individual and partnership creditors, 
but the assets were individual only, consisting of goods pur- 
chased by the bankrupt from the partnership on its dissolu- 
tion, prior to the bankruptcy, the creditors would be entitled 
to be paid pari passu with the individual creditors. 

In the subséquent case of Knight, 2 Biss. 518, Judge Drum- 
mond gave the matter a very careful and extended consid- 
ération, and held that the fédéral courts, in construing the 
bankrupt law, were not bound by the Massachusetts cases, and 
an exception to the rule was adopted, that "where there are 
both partnership and individual debts, but no partnership 
assets and no solvent partner, the debts of the firm and of 
the members can be proved, and the estate be distributed 
pari passu among the creditors. To the same efifect are In 
re Downing, 3 N. B. E. 748 ; In re Bice, 9 N. B. E, 373 ; In re 
Long, Id. 227; In re McEwen, 12 B. E. 11. 

I find no case in which the question has arisen upon the 
fraudulent appropriation by one of the partners of a portion 
of the assets ; but, as the English cases recognize this as a well 
established exception to the gênerai rule, I ses no reason 
■why we should not regard it as equally applicable hère. 

But I hâve corne to the conclusion, with considérable hés- 
itation, that the facts do not make out a case of fraudulent 
abstraction of the partnership funds. Obviously, it is not 
every case where a partner overdraws his account, even with- 
out the consent of his other partners, that fraud can be im- 
puted. Anderson, Hamilton & Co. had the entire oontrol 
and management of the partnership business, and although 
Swearingen & Biggs were actually and legally partners in 
the concern, they do not appear to hâve taken part in the 
actual conduet of its business, and apparently lent their 
names to Anderson, Hamilton & Co. for their accommoda- 
tion, with the understanding that they were to hâve one- 
quarter of the profits for so doing. 

The withdrawal of the $68,000 was made in February, 
was entered upon the books of the conjoint firm, and waa 
afterwards charged to Hamilton's individual account. No bank- 
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ruptcy at this tîme was eonleinplated, and there is no évi- 
dence of an intent by BEamilton to increase his individual 
estate for the benefit of his creditors. The authorities seem 
to hold that to constitute a case of fraud the funds must bave 
been abstracted, not only without the consent of the other 
partners, but that it must hâve been done secretly, as by a 
false entry upon the books, or by the omission to make any 
entry at ail. Thus, in Ex parte Smith, 1 Glyn & I. 74, it was 
held that if one partner be entrusted with the entire manage- 
ment of the partnership concem, and he withdraws moneys 
for his separate use, which he duly and openly enters in the 
partnership books, this is not a fraud wuich will entitle the 
joint estate to prove against the separate; otherwise, if by 
the entries in the books he disguises the transaction or 'wholly 
omits and conceals it. 

In Ex parte Lodge v. Fendall, 1 Ves. Jr. 166, Lodge, who 
had the whole management of the trade, without the knowl- 
edge of Fendall paid several debts of his own with the prop- 
erty of the partnership to the amount of $36,000. 

Lord Thurlow at first was inclined to hold that this consti- 
tuted a case of fraud, but finally dismissed the pétition, regard- 
ing the évidence as insufficient. In Ex parte Harris, 2 Ves. & 
B. 210, it was cpnsidered that, although the misapplication 
of the funds was without the knowledge, privity, consent or 
subséquent approbation of the other partner, yet the facts 
by reason and in conséquence of which that application was 
made were with that knowledge, consent, etc., and that proof 
should not be admitted. In Ex parte Young, 3 Ves. & B. 31, 
one partner drew bills clandestinely to a large amount and 
absconded, and it was held that proof should be allowed in 
favor of the joint estate, no entries having been made of the 
bills abstracted ; and the lord chancelier observed that if the 
other partners could hâve known that their copartner had 
applied the copartners' property to his own purposes, from 
their immédiate or subséquent knowledge, upon their subsé- 
quent dealings, their consent would be implied. 

In Ex parte Hinds, 3 De Gex & Small, 613, two partners 
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were trading as merchants at Liverpool aud Barbadoeô, one 
residing and tranaacting the business at each place. The Liv- 
erpool partner, without the authority or knowledge of the other, 
laid eut partnership moneys in the purcliase of raUway 
shares in his own name, but on account of the partnership, 
and in substance declared himself a trustée of the shares for 
the firm; afterwards the firm became bankrupt. It was held 
that the joint estate had no right of proof against the sepa- 
rate estate of the Liverpool partner for the amount laid out 
upon the shares. Ail the prior authorities are reviewed by 
the eommissioner in this case, whieh, in its facts, is very 
much iike the one under considération, and he eame to the 
conclusion, in which he was sustained bythe vice chancelier, 
that as the entries were made openly upon the books, and as 
thèse books were open to the inspection of the other partner, 
who, if he had exercised only ordinary diligence, would hâve 
acquired fuU information on the subject, his négligence 
amounted to an implied consent. Story on Part. § 390, 392 ; 
Pars, on Part. 491, 494. 

Thèse cases indicate that to constitute fraud there must 
be something more than mère abstraction of the funds with- 
out the knowledge of the copartner, particularly if it be done 
by one haVing the sole management of the business. Upon 
the whole, I think the conclusion of the register in postpon- 
ing this claim to those of the individual creditors of Hamilton 
ought to be confirmed. But I wiU not undertake to say that 
the assignée might not maintain a pétition to bave the money 
thuB charged over to Hamilton administered as a part of tha 
joint estate, as was done in Ex parte Hinds, above cited. 
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In 'THE Mattee of Franklin M. Ketchum and others, 
Bankrupts. 

{District Court, 8. D. New York. January 10, 1880.) 

PAKTMBRSHIP — CONVBRSIOK OF CHATTBL8 BT ACT OF PABTNBB. — If a 

flrm acting through an agent or one of the partners, while engaged in 
the regular course of the business of the firm, innocently or wrongfully 
appropriâtes chattels, other than money, or -what has the quality of 
money, and sella it, and reçoives and uses in its business the proceeds, 
or, without a sale, uses it in the flnn's business, the flrm is liable for 
conversion, and it is wholly immaterial that ail or any of the members 
of the flrm were ignorant of the wrong conunitted, or innocent of any 
wrongful intent. 

gAMB — Conversion of Monky bt Aot of Partner. — The flrm is liabla 
for the mlsappropriation of money under such circumstances where the 
innocent partner, on the facts proved, appears to hâve no equity to avail 
himself of the payment of the money to the firm» as a payment between 
himself and his copartner, of money in settlement or adjustment of any 
balance dne to him on account of the partnership business, or as a pay- 
ment of money to him upon any considération whatever, in recel ving 
■which he relied upon his copartner's possession as proof of ownership, 
■where by reasonable inquiry such innoceat partner could hâve dis- 
covered the source from which the misappro'priated money came. 

Sahe — Conversion by Firm. — A flrm is liable for conversion, where an 
individual partner fraudulently drew and deposited checks and hypo- 
thecated securities for the beneflt of the flrm, without flrst rcceiving the 
proceeds of such checks and hypothecations. 

C. W. Bangs, for Morris Ketchum. 

G. W. Betts, for F. M. Ketchum. 

0. E, Bright, for opposing oreditors. 

Choate, J. This is a proceeding to expunge two proofs of 
debt made and filed by Morris Ketchum. The bankrupts, 
Franklin M. Ketchum and Thomas Belknap, Jr., were part- 
ners, composing the firm of Ketchum & Belknap, and they 
were adjudicated bankrupts on the pétition of Ketchum, one 
of the partners, filed August 31, 1878. They did business as 
stock-brokers, in the city of New York, down to the twenty- 
fourth of July, 1878, when they failed. The proofs of debt 
now objeoted to were s wom to by Morris Ketchum and filed July 
30, 1879, One is for the sum of $8,612.37, alleged to be due 
"upon an account stated between déponent and said Ketchum 
& Belknap, of which account a copy is hereto annexed." 
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Annexed to the proof is an account showing sundry items of 
cash débit and crédit between the dates of June 2, 1875, and 
July 24, 1878, with a balance struck July 24, 1S78, to the 
crédit of Morris Ketchum, of $8,549.21, to which interest ia 
added to August 31, 1878, making in ail the sum mentioned 
in the proof of debt, $8,612.37. The second proof of debt is 
for $27,080.69, alleged to be due as "the proceeds of certain 
stocks and securities which the said Ketchum & Belknap held 
for this déponent, and belonging to him, which were sold and 
disposed of by the said Ketchum & Belknap, and said pro- 
ceeds appropriated to their own use." 

There is little or no dispute about the facts. The firm of 
Ketchum & Belknap was in business from somo time in the 
year 1871 to the time of their failure, except for a period of 
about eight monthâ after the panic of 1873, when they sus- 
pended business. The partner Ketchum had a seat in the 
stock board, and attended almost exclusively to buying and 
selling stocks for customers, and other business of the firm 
out of the office. Belknap attended almost exclusively to the 
business in the office, the financial affairs of the firm, the 
raising of money, the drawing of checks, and the charge of the 
bank account. For several years prier to the failure this 
alleged créditer, Morris Ketchum, who was the father of 
Ketchum, the bankrupt, employed the bankrupt Belknap, indi- 
vidually, as his agent and attorney to attend to some parts of 
his business. He entrusted to Belknap, individually, for safe 
keeping, large amounts of stocks and securities, which Belknap 
kept in a tin box, of which he retained the key. The box was 
deposited in a safe in the office of the firm, to which safe both 
the partners had access. 

Morris Ketchum also kept a deposit account with the 
Fourth National Bank of New York City, and Belknap indi- 
vidually acted as his attorney in drawing out moneys from 
this account, upon checks signed by him, in the name oi 
Morris Ketchum. This part of the. business done by him foi 
Morris Ketchum was transacted under a power of attorney, 
executed before the formation of the firm, which authorized 
Thomas Belknap, Jr., and Franklin M. Ketchum, severally, 
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to draw and indorse cheoks aad drafts. This power was, in 
fact, not acted on by Franklin M, Ketehum, but by Belknap 
alone. Belknap had no authority, as between himself and 
Morris Ketehum, to draw out any money from the bank, 
except for the proper use and beneût of Morris Ketehum, 
nor had he any authority to use or dispose of said stocks and 
securities except by order of Morris Ketehum. Belknap, 
"without the knowledge or consent of Morris Ketehum, from 
time to time drew cheeks, in Morris Ketehum's name, against 
this bank account for varions sums of money, and deposited 
said cheeks to the crédit of the firm of Ketehum & Belknap 
in the same bank, where they also kept their bank account. 
Thèse transactions were wholly without the knowledge of 
Franklin M. Ketehum until after the failure of the firm, when 
Belknap informed his partner and Morris Ketehum of the 
fact that he had misappropriated thèse f unds to the use of 
the firm by depositing them in their bank account. 

Belknap, also, without the knowledge or consent of Morris 
Ketehum, or of his partner, Franklin M. Ketehum, sold and 
disposed of some of the stocks and securities belonging to Mor- 
ris Ketehum, in his possession, and deposited the proceeds 
of them in the bank account of the firm, and used others of 
thèse stocks and securities by hypothecating them with the 
Fourth National Bank for loans to the firm; and, at the 
time of the failure of the, firm, some of the stocks thua 
hypothecated were still held by the bank as security for such 
loans. The proof of debt first above stated, being the bal- 
ance of an alleged account, consists wholly of moneys thus 
transferred by means of cheeks drawn as aforesaid from the 
account of Morris Ketehum to the account of the firm. The 
proof of debt second above stated is for the value of the 
securities so sold, and their proceeds deposited in the firm's 
bank account, and of those hypothecated with the bank as 
security for its loans to the firm. At the time of the failure 
the firm was largely indebted to the bank for over drafts, 
besides the seeured debt above stated, 

After the failure and before the filing of the pétition in 

v.l.no.lO— 52 
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bankruptcy, Belknap made entries in the books of the firm 
crediting Morris Ketohum with the amounts of the severai 
checks misapplied by him as aforesaid, and also entered upon 
the books of the firm, as of the date of July 24, 1878, a crédit 
of Morris Ketchum "for sundry stocks and bonds, $26,822.50." 
It is not shown when thèse entries were made, except that they 
were in August, 1878, and before the filing of the pétition in 
bankruptcy by Franklin M. Ketchum. In the schedule of 
debts annexed to his pétition the bankrupt Ketchum included 
the foUowing as unsecured claims of Morris Ketchum : "Sales 
of sundry stocks and bonds belonging to said Morris Ketchum, 
and -which Ketchum & Belknap were unable to retum cred- 
ited at market value, on July 24, 1878, $26,822.60; interest 
to August 31, 1878, $198 19." "Balance of book account, 
receipts and payments of money on July 24, 1878, $8,549.21; 
interest to August 31, 1878, $63.16." Another unsecured 
claim of Morris Ketchum is included as to -which no question 
is raised, with the exception of the entries thus made in the 
books of the firm. 

After the failure and the insertion of thèse items in this 
schedule of the firm debts, nothing was done by either part- 
ner, 80 far as the évidence shows, by way of adoption by the 
firm of thèse contested claims, nor was any account rendered 
by the firm to Morris Ketchum, or any agreement made be- 
tween him and the firm in respect to said moneys so received 
by the firm, or in respect to said securities, other than such 
as may be, if any, implied by law from the foregoing facts. 
Franklin M. Ketchum testified that, at the time he inserted 
thèse items in the schedule, he knew of the entries made in 
the books by Belknap, and he put thèse claims in the schedule 
because he believed the firm to be liable for the money and 
stocks to Morris Ketchum. It also appeared, by the évi- 
dence, that, at the time of making the schedule, Franklin M. 
Ketchum knew, by the confession of Belknap, that the money 
and the stocks had been wrongfuUy used by Belknap, and that 
the proceeds had gone into the bank account of the firm. 
Belknap drew from the firm bank account for his own use, 
and for the use of the firm, at ail times indiscriminately, and 
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there is no proof tliat lie individually used thé money thus 
■wrongfuliy paid in, except so far as it may be inferred from 
tliis indiscriminate drawing on the bank account, ■which was 
partly for his own private stock spéculations, which were in 
violation of the partnership agreement ; and, at the time of 
the f ailure, he was largely indehted to the firm, and his frauds 
caused, or largely contributed to cause, the failure of the 
iirm. 

There is no évidence whatever of an account stated as to 
the moneys taken from the private bank account of Morris 
Ketchum and deposited in the bank account of the firm. No 
account, such as is annexed to the first proof of debt, and 
which is a copy of the account made up by Belknap in the 
firm's book, was, so far as appears, ever rendered to Morris 
Ketchum or assented to by him. Without such assent to the 
account, either express or implied by failure to object to it 
upon its being rendered, there can be no account stated. 
Therefore, if there be any liability of the firm for thèse moneys 
the same is misdescribed in the proof, of debt. The question 
of liability, however, has been argued upon the facts proved,. 
with little regard to form, and if a firm liability exista the 
proof may be amended or a new proof, according to the fact, 
may be filed. So in regard to the second proof of debt, so 
far as regards the securities sold by Belknap, it is clearly 
stated untruly in the proof of debt that they were held and 
sold by the firm. As to those securities the liability of the 
firm, if there is any, arises not from the improper sale of the 
securities, which was Belkuap's individual act, but from the 
receipt of , the money * and its subséquent use by the firm. 
And in this respect, also, if the claim is sustained, the proof 
may be amended or a new proof filed. 

The questions that arise are différent as to the money taken 
from the private bank account, the stocks pledged to the bank 
for a loan to the firm, and the proceeds of the stocks depos- 
ited in the firm's bank account. Upon the argument a large 
number of cases hâve been cited, illustrative of the rules of 
law as to ioans made to a partner, where the moneys are by 
him used for the purposes of the partnership. As to this 
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whole elass of cases the rules of law are well settled, but they 
afford little or no aid in determining the questions that arise 
where the money or the property used by the firm is brought 
in through the fraud of one of the partners in abusing the 
trust confided to him by a third party. 

Where a third party loans money to a partner on his 
individual crédit, his putting that money into the firm créâtes 
no contract between the firm and the lender, for the very 
obvious reason that it was the lender's intention to lend the 
money to the individual partner, and, as in such a case the 
money is ient without any restriction as to its use, the bor- 
rower may do what he likes with it, and what he does with it 
is no longer any concern of the lender; and, of course, it 
makes no différence whatever that the borrower's copartner 
happens to know, when the borrower pays it into the firm, 
that he bas borrowed it even for the purpose of lending it to 
the firm. 

If a partner, in applying for a loan, however, acts therein as 
s, partner and for his firm, then the firm will owe the money 
to the lender, even though he did not, at the time, know that 
the borrower was acting for his firm. At any rate, if he 
chooses to treat the firm as the borrower, he may do so as 
in any other case of an undisclosed principal acting through 
an agent. But it is unnecessary to refer especially to this 
«lass of cases, because the principles that govern the présent 
«ase are not those that relate to the lending of money unat- 
tended by fraud or breach of trust. 

It is claimed by the learned counsel for the contesting 
«reditors that the rule of law is well settled that where a 
partner, coming into the possession of money by the abuse 
of his individual trust, or duty to a third person, puts that 
money into the firm without any knowledge of the fraud on 
the part of his copartners, no obligation arises on the part of 
the firm to pay back the money to the party who, as against 
the partner so wrongfully paying it in, could demand it ; that, 
though the guilty partner is liable to the person wronged, the 
firm is not liable ; that, though the party wronged, if he can 
trace the money distinguishable from other moneys in the 
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liantls a! tlie firm,may follow and recover it as his spécifie prop- 
erty, yet that he cannot maintain an action, as for a debt, or 
as for money liad and received, against the firm for it, if, as 
in this case, the money is spent and gone. 

There are some points in regard to the liability of a firm 
for the misappropriation of the property of a third party well 
settled ; thus, if the firm bas assumed, or is properly charge- 
iiBle with, any duty in the safe-keeping of the property, the 
firm is liable for its misappropriation by one partner, although 
done without the knowledge of the other partners. This rule 
resta on the familiar principle that, within the scope of the 
partnership business, each partner is the agent of the firm, 
and the act of each partner, whether in making a contract, 
or in performing, or failing to perform, a duty imposed on 
the firm by contract, is the act of ail. And, where one of the 
partners is employed in a transaction or matter of business 
fairly within the scope of the business undertaken to be trans- 
acted by the firm, the faet that he was specially trusted by 
th/B customer, or that the business was transacted, so far as 
the firm was concerned, exclusively by him, and without tha 
knowledge oE the copartners, wUl not, in itself, make the 
transaction an individual transaction. 

The question is one, in every case, of fact and of the inten- 
tion of the parties, the principle being that, if the business 
was fairly, as between the partners themselves, a firm mat- 
ter, in the benefits of which, under the co-partnership agree- 
ment, they were entitled to sbare, or if the customer, in 
fact, employed the partner as a member of the firm, engaged 
in the business, to whicli the particular transaction belonged, 
and was justified in so doing by the nature of the business 
of the firm, as publicly exhibited, then the transaction is a 
firm transaction, and in every such case the firm must mako 
good ail unauthorized intermeddling with the customer'a 
property, by either partner, in violation of the duty which 
the firm, or he, on behalf of the firm, bas assumed with regard 
to the property. 

And it seems that the employment of a member of the 
firm, carrying on a particular kind of business, as, for in- 
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stance, tliat of a stock-broker, or a soliciter in a matter fairly 
within the line of business done by the firm, tliough the form 
of the employment, so far as correspondence or personal inter- 
course with the customer or client is governed, is with one 
of the partners only, and it is induced by relations of spécial 
friendship with or confidence in him, yet it is presumed to 
be, as a matter of fact, an employment of him as a member 
of the firm, thus throwing the burden of showing that the 
employment was really intended to be personal on the firm, 
if they deny their liability. Willett v. Chambers, Cowp. 814; 
Devaynes v. Noble ; Clayton's Case, 1 Mer. 675; Baring's Case, 
1 Nev. 611; Bc Kebeque v. Barclay, 23 Beav. 107. 

Thèse, and other similar cases which might be cited, rest 
on the basis of a violation' by the firm of a duty assumed by 
the firm, under an employment made -with, or which, under 
the circumstances, the firm cannot deny was made with it. 
They are not, properly, cases of a firm getting into its pos- 
session the property of another party by the tortious act of 
one of the partners ; but from the admitted principles of the 
law of partnership there would seem to be no question that a 
firm would be liable in trover for the conversion of personal 
property other than money, or what, by the law merchant, 
passes for money, under the same circumstances under which 
an individual would be liable in that form of action. 

Each partner being the agent of the firm in the transaction 
of its businesfs, the firm is liable for the tort of either of its 
members, if, under the same circumstances, any other principal 
would be 60 liable ; that is, if the principal bas authorized the 
particular act, or has adopted it, and taken the benefit of it, 
or, without spécial authorization, it was done by the agent in 
the course of and as part of his employment. The test of 
liability for trover or conversion of chattels is the unauthorized 
exercise of such dominion over them as is inconsistent with the 
rights of the true owner. Bryce v. Buckway, 31 N. Y. 490; 
Heald v. Carey, 11 C. B. 977; Cobb v, Dows, 10 N. Y. 335; 
Helbery v. Hatten, 2 H. & C. 822. 

That the sale or hypothecating of chattels, without au- 
thority, is a conversion, is too clear to need authority; and. 
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it is wholly immaterial whether the unauthorized sale, or 
pledge, or other act of conversion, was knowingly wrongful, 
or, in fact, wholly innocent, done under a mistake as to the 
title or the right of the party making the sale or pledge. 
{Same cases.) That ignorance of the fact that the property 
belongs to another, and the want of intent to commit a tres- 
pass upon it, constitutes no defence to an action of trover, m 
in conformity with the rule of the common law that no man 
can (with certain exceptions not hère needful to notice) be 
deprived of his property without his' own consent, and that 
his permitting another to bave the possession of his chattels 
does not carry with it such an indicium of title as authorizea 
or justifies any other party, dealing with the party bo in pos- 
session, to rely upon that possession as évidence of title. 
Ballard v, Burgett, 40 N. Y. 814, 

The owner may estop himself by déclarations, real or 
written, creating or importing an apparent title on which 
parties dealing with the person may rely. This, however, is 
only where, upon the principles of estoppel in pais, the pré- 
vention of possible or intended frauds makes it neoessary in 
favor of persons parting with value, or altering their condition 
for the worse by reason of the reliance on the déclarations that 
the title shall be held io pass. Moore v. Metropolitan Bank, 
55 N. Y. 41. 

Clearly, then, with this exception of a case of estoppel, ail 
the world deals with chattels, wherever found, at the péril of 
liability for trover, if in fact they belong to another, or the 
party dealing with them bas in fact no right to them. If one 
is misled by another's possession and apparent ownership of 
them it is his misfortune, for which the owner is not respon- 
sible, and which constitutes no légal defence to a ciaim for 
their conversion. 

If, therefore, a firm, acting through an agent or one of the 
partners, while engaged in the regular course of the business 
of the firm, innoeently or wrongfully appropriâtes chattels, 
other than money, or what bas the quality of money, and sells 
it, and receives and uses in its business the proceeds, or, 
without a sale, uses it in the firm' s business, the firm is liable 
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for conversion, and it is whoUy immaterial that ail or any 
of the members of the firm were ignorant of the wz'ong eom- 
mitted, or innocent of any wrongful intent. But, when the 
thing misappropriated is money, other considérations arise, 
growing out of the nature of money. 

It is a maxim of the common law that money has no ear- 
mark. The peculiarity of money, as distinguished from other 
chattels, is that the title to it passes by delivery, and any 
one taking it without notice of any other title to it may saf ely 
rely on the title of the party in possession of it. This is 
essential to ita bénéficiai use as money, and any private 
mischiefs that may resuit from the principle are outweighed 
by the public and gênerai good resulting from its use. Yet 
the maxim that money has no ear-mark was very early held 
not to prevent the owner of property wrongfully converted 
into money from tracing and recovering it, if the money 
had been again invested by itself in other property, although 
in the meantime it had been in the form of money in the 
Dossession of the wrong-doer. 

Thus, in Whitcomb v. Jacob, 1 Salk. 160, (9 Ann.) it -was 
ruled that, if one employa a factor and "entrusts him with the 
disposai of merchandise, and the factor reeeives the money, 
and dies indebted in debts of a higher nature, and it appears, 
by évidence, that this money was vested in other goods, and 
remains unpaid, those gooda shall be taken as part of the 
merchant's estate, and not the faetor's; but if the factor bave 
the money it shall be looked upon as the faotor'a estate, 
and must first answer the debts of his superior créditer, etc. ; 
for, in regard that money has no ear-mark, equity cannot 
foUow that in behalf of him that employed the factor." See, 
also, Scott V. Surnam, Willes, 400, 

Modem décisions, however, hâve so far modified or defined, 
in its application, the ancient doctrine that money cannot 
be traced when mingled with other moneys, that it is now 
established that the owner of property, which has been dis- 
posed of without his authority, can recover the proceeds, if 
the same can be traced, as a part of a particular fund or lot 
of money, or as part of a deposit of money in bank, though 
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mingled in such fund or deposit with other money, or into 
■wbatever form or new investment the proceeda may be car- 
ried, -whether of money or property, provided that the rights 
of third parties bave not intervened. And it is the settled 
rule of courts of law, as well as of courts of equity, tbat, 
"where property is tortiously disposed of by one entrusted 
with it, the title of the owner of the property se misappro- 
priated attaches to the proceeds, whatever may be their form, 
whether money or anything else; that the substitute for 
the original thing follows the nature of the thing itself, 
80 long as it can be ascertained to be such." Taylor v. 
Plumer, 3 M. & S. 573; Small v. Atwood, 1 Younge, 537 ; Pen- 
nell V. Defell, 4 De G., McN. & G. 386 ; Frith y. Gartland, 
2 H. & M. 2él; Van Allen v. American Nat. Bank, 1. 

Except as against persons who hâve parted with value for 
the money which was the proceeds of the property, the title 
of the former owner of the property to the money remaina 
unaiïected, so long as he can trace it. 

Money, of course, is lost to the owner, and cannot be re- 
covered, or the receiver held liable for its value, if he took it 
in good faith, without notice of any other title, in payment of 
a debt, or for the purchase of property, or for other valuable 
considération. But this is the limit of the distinction between 
money and other chattels. See Clarke v. Shee, Cowp. 200. 
And in this case the learned counsel for the opposing cred- 
itors concèdes that if Morris Ketchum's money still remained 
in the bank deposit of the fi.rm he could recover it. 

It is not very obvious why, if the firm is not liable to an 
action for money after they had used it, they can j'ustly or 
consistently be held obliged to restore it if they bave not used 
it, because, if the mode in which they took it does not give them 
such an equity in it as will enable them to hold it against the 
true owner, their use of it in their business would seem to 
give them no new equity or right in it, but would seem, on 
the contrary, to subject them to an action for money had and 
reeeived, for having disposed of another's money without 
authority, if it be, indeed, the case that it was still his, so 
that he could recover it in specie. 



826 PEDERAIi BKPORTER, 

But the real question, after ail, is wliether the cireum- 
stances under which the money came to the hands of the 
firm were such that Franklin M. Ketchum, as the copartner 
of Belknap, acquired an equity in it, or right to keep it, as 
being apparently Belknap's money, contributed to the firm 
by him, which ought to prevent a suit for the recovery against 
the firm. As to Belknap, or the firm, if his interest in the 
firm were alone to be considered, it is clear that a suit could 
be maintained. The only possible equity of Franklin M. 
Ketchum in the money, upon its being paid into the firm by 
Belknap, which wiU take the case out of the gênerai rule, 
that would allow it to be recovered by the owner, grows out 
of the nature of money, as stated above. This equity must be 
based on the fact that Belknap paid it in in the form of 
money, and, therefore, that his copartner had the right to rely 
on Belknap's possession of it, as évidence of its being in fact 
his money ; for this is the only distinction that can be drawn 
between money and other personal property in such a case. 
In other words, did Franklin M. Ketchum, so far as it was 
feeeived on his behalf, reçoive it in payment of a debt or for 
Bome other valuable considération ? 

The counsel for the opposing créditer relies chiefly on two 
cases, which, it is claimed, establiah the gênerai position 
that if one partner misapplies trust funda in his hands by 
paying them into the firm, without knowledge of the fraud on 
the part of his copartner, the firm is not thereby rendered 
liable to an action to recover the money. Tiiese cases are 
Ex parte Apsey, 3 Bro. C. G. 265, and Jacques v. Marquand, 
6 Cow. 497. 

The case of Ex parte Apsey was before Lord Chancellor 
Thurlow, and decided in 1791. The report is very brief, 
and shows ttie following facts : On the eleventh of February, 
1790, a commission of bankruptcy issued against one Toes-. 
The petitioner Apsey and Edward Allen were chosen his 
assignées. Edward Allen and James Allen were partners in 
business, and in April, 1791, a joint commission in bankruptcy 
was issued against them. Edward Allen, before the issue of 
the commission against himself and his partner, received 
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money as assignée of Toey, which he had paid and applied in 
discharge of the debts of his firm, and otherwise used in their 
firm business. The question was whether Apsey, as assignée 
of Toey, could prove for the money so used by the firm of 
Edward and James Allen against their joint estate. Proof 
■was refused, and upon pétition to the lord chancellor the 
décision was sustained. 

Counsel for the petitioner cited the cases of Boardman v. 
Mosman, 1 Bro. C. G. 68, and Ex parte Clones, 2 Bro. G. G, 
595. But the lord chancellor said: "In the latter of thèse 
cases the partners had agreed to consolidate the separate 
debts which made the différence. ïïere, one, by abusing his 
trust, advances the money to the partuership. That will not 
raise a contract between the partnership and the person whose 
money it is. " 

That the firm will be liable to an action to recover the 
money, where the other partner knew of the source from which 
the money paid in was derived, and that it belonged to or was 
charged with a trust in favor of another party, on the ground 
that one who aids in the perpétration of a fraud will be equally 
responsible with the principal wrong-doer, is sufficiently obvi- 
ons, but it bas been frequently so ruled. Vanderwich v. 
Sumvierel, 2 Wash. G. G. 41 ; Hutchinson v. Smith, 7 Paige, 
33 ; Walsin, ex parte, Ebes. & B. 414 ; Smith v. Jameson, 
6 T. E. 601. 

It would be no answer to the owner of the money, who, 
waiving the tort, Bued for money lent, or money had and 
received to his use, that what was paid in was money, or 
that money bas no ear-mark, and that it went in payment of 
the balance due from the partner paying it to his copartner. 
This was precisely how the proceeds of plaintiff's property 
had been applied, as between the copartners, in Vanderwich v. 
Summerel, ut supra, but with knowledge of the other copart- 
ner, and he was compelled to account for it. 

But it is entirely consistent with the case of Ex parte Apsey 
that the innocent partner knew of the advance of the money 
to the firm by his copartner, though he did not know of the 
breach of trust committed by him in paying it in. It is also 
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whoUy consistent with that décision that the innocent partner 
assented to and accepted thia payment of money, and relied 
upon its being the proper money of his copartner, and acted 
upon such reliance in his dealings with his copartner, subsé- 
quent to the advance of the money to the ôrm. 

If thèse facts existed, on whioh the report is silent, but 
■which, perhaps, may be inferred, upon the gênerai presump- 
tion that a merchant keeps himself informed as to hia own 
business affairs, then there is a view of the case whieh gives 
the innocent partner an equity to deny his liability for the 
money, although his firm had the use of it. In such a case, 
especially if the partner paying in the money is indebted to 
his copartner on the firm aceounts, the innocent copartner 
may, perhaps, say to the real owner of the money : "It is 
true this was your money and my firm has received it, and 
given no considération for it as a firm, but I received it from 
the hands of my copartner as money. The law allowed me 
to rely on his possession of it as proof that it was his own 
money. I did so. I applied it in our aceounts, to tlie dis- 
charge of his indebtedness to me, on firm accouut. I fore- 
bore to press him to make good his aceount. I hâve dealt 
with him ever since, with the same reliance and belief that it 
was his money. I hâve kept him as my partner, which I 
might not otherwise hâve done. I hâve given him crédit, and 
now, if you reclaim the money as yours, I shall be iujured 
and put in a worse position, for having relied on his posses- 
sion as proof of his title, which, by law, I had a right to do, 
and must, by the law, be protected in doing." 

In other words, if, in the case supposed, the innocent co- 
partner has an individual equity, by reason of which the firm 
should not, on aceount of his rights, and for his protection, 
be held liable for the receipt and appropriation to itself, with- 
out considération, of another man's money, it must be exactly 
that equity which any other party receiving it as money 
could plead on his behalf, as against the owner, to-wit: that 
he has received it in payment of a debt, or for the purchase of 
Bomething of value, which he has parted with in exchange for 
it, or that he will suffer eome injury by reason of his relying 
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on the apparent title made by the actual possession of it, 
whieh injury may be équivalent to the parting -with value. 
For, as pointée! out above, and illustrated by the authorities 
cited, money is, in ail things, a chattel, and subjeet to the 
law which govems other chattels, except bo far as it has the 
peculiar attribute of money in carrying its title by delivery 
from hand to hand, and that exception is only made on 
grounds of public policy for the protection of those who tske 
it as money. 

The case of Ex parte Apsey, therefore, if it can stand as 
an authority consistently with more récent décisions, is not 
an authority for the position that the firm of Ketchum & 
Belknap could défend against a suit by Morris Ketchum for 
his money misappropriated by Belknap to the use of the firm, 
since hère it is clearly proved that Franklin M. Ketchum did 
not even know, till the fraud itself was discovered by him 
after the failure, that his partner, Belknap, had paid in the 
money at ail. It appears by the proofs that Belknap had 
exclusive charge of the financial affairs of the firm, and the 
raising of money for its use ; that he alone kept the books ; 
that Franklin M. Ketchum never examined the books, or 
knew what was in them ; that the only entries of thèse trans- 
actions in the books until after the failure, when Belknap 
wrote them up, was the mémorandum of the deposits made 
in the bank account of the firm in its check-book, where were 
minuted, among other sums deposited, thèse sums in question, 
against some of which were placed the initiais "M. K.," de- 
noting to Belknap that it was Morris Ketchum's money, but 
with nothing to show whether the sums deposited were moneys 
borrowed or received for debts due the firm, or belonging to 
the individual partners. Nor, so far as appears, was Belknap 
ever credited in his account on the firm's books with thèse 
sums as money contributed by him. Nor does it appear how 
his account stood at the time thèse advanees by him to the 
use of the firm were made. 

Thus, a more complète case of the total want of those élé- 
ments which are necessary to make out an equity on Frank- 
lin M. Ketchum's part to this money, on the groUnd that he, 
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as between himself and his copartner, took it as money, could 
not well be made out. 

If it is suggested that the mère payment of money into tbe 
firm operated ■yjso facto, and because it was money, as a dis- 
charge of that amount of the indebtedness of Belknap to his 
copartner, whether the copartner knew of it or not, and 
whether he consented to it or not; it may be answered, so far 
as this case is concerned, that it is not proved that Belknap 
was then indebted to his copartner in account ; but if the par- 
ties désire to hâve the true state of that account appear, in 
case of an appeal, leave will be given to show the facts. But 
another answer is, that to hold that payment of the money 
in, without the knowledge and consent of the copartner, opér- 
âtes, because it is money that is paid in, as a payment, would 
simply be to apply to the case blindly, and without regard to 
its reason and nature, the maxim that money has no ear- 
mark. 

As above pointed out, this rule goes no further than this 
in proteoting the receiver of money, and extinguishing the 
former titlé ; that the title changes only where the money is 
received as money, with the bona fide belief on the part of 
the receiver that it was the money of the party paying it. 
Clearly, Franklin M. Ketchum, if his rights as an individual, 
in his relations to his copartner, are considered — and it will 
be observed those are the only rights entitled to considéra- 
tion — was not such a receiver of this money. It must not be 
lost sight of in this matter that if the firm is not liable for 
the money received and used by the firm, through Belknap, 
with fuU notice of the rights of Morris Ketchum in it, it is an 
exception from the well settled rules of the law of partner- 
ship, which, for strong reasons of public policy and justice, 
make the act of one partner, in the course of the firm's busi- 
ness, the act of ail, and the knowledge of the one partner, in 
the like case, the knowledge of ail; and the equity of the 
innocent partner, which is strong enough to countervail and 
override this well settled and ]ust rule of law, must be a real 
equity, based on the actual existence of facts, which would ren- 
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der the application of the ordinary rule of law in the par- 
ticular case inéquitable and unjust. 

The suggestion, in Ex parte Apsey, that no contract arises, 
cannot be understood as basing the objection merely on tlie 
circumstance that there is no promise to repay the money on 
the part of the firm, but simply that, upon the case made, 
no implied promise is raised by law; for the action for money 
had and received, as is well settled, does not rest on privity 
of contract. It lies wherever one man has, or bas received, 
money which, ex cequo et bono, he ought to repay. The com- 
mon case of money paid under mistsike of fact is a good illus- 
tration of thi's ; and where trover will lie for the conversion 
of property, and it has been turned into money, the owner 
may waive the tort, and bring his action for money had and 
received. In such a case the law implies a contract to repay, 
where the party has no equity to retain, the money, or the 
proceeds of property. Scott v. Surman, Willes, 404; M.ason 
T. Waite, 17 Mass. 563. ' 

What is meant by the suggestion of the learned chanceUor 
is, therefore, simply that the case was not one in which the 
law would imply a promise to repay the money. The views 
above expressed, as to the necessity of the receiver of money 
having given a valuable considération of some kind in order 
to hold it, or protect himself against an action for it if spent, 
and as to the true distinction between money and other 
chattels, are confirmed by the case of Lime Rock Bank v. 
Plimpton, 17 Pick. 160. 

The case of Ma/rsh v. Keating, 1 Bing. N. C. 198, cannot, 
I think, be distinguished in princi^jle from the présent case. 
One Fauntleroy, a partner of the défendants, by means of a 
forged power of attorney, procured the transfer of the plain- 
tiff's stock and sold the same, and paid the proceeds into the 
bank account of the firm. He kept the pass-book of the 
bank in his own custody, and took measures to prevent the 
deposit from being entered in a book ealled "the house-book," 
which was accessible to the défendants, and which, in the due 
course of their business, should hâve shown the deposit also, 

By this and other devices he concealed entirely from his 
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copartners the receipt of the money, and afterwards checked 
it out himself and used it for bis own purposes. In the pass- 
book it was entered "cash per Fauntleroy." The défendants 
reposed great confidence in Fauntleroy, and allowed him al- 
most exclusively to attend to the banking business. This 
and other forgeries being discovered long afterward, and Faunt- 
leroy having been executed for some other f orgery, the plaintiff 
sued défendants, his surviving partners, to recover the money 
paid into the bank. They were shown to be whoUy guiltless of 
the fraud, and to hâve had no use of the money, except that it 
had been paid into their bank in the usual course of their 
banking business by Fauntleroy. No entry of the money 
appeared in any of the books of the firm except the pass-book, 
and that they never saw, and never in fact knew of the deposit. 

The défendants were held liable on the ground that the firm 
received the plaintiff's money and had it under their oontrol by 
being paid into their bank account; that the fraud of their 
partner, Fauntleroy, afforded no answer to the plaintiff's claim, 
af ter the money had once corne into their power, The court say : 
"It must be admitted that they were so far imposed upon by 
the acts of their partner as to be ignorant that the sum above' 
mentioned was the produce of the plaintiff's stock ; but it is 
equaliy clear that the défendants might hâve discovered the 
paj'ment of the money, and the source from which it was 
derived, if they had used the ordinary diligence of men of 
business. If they had not the actaal knowledge, they had 
aU the means of knowledge, and there is no principle of law 
upon which they can succeed in protecting themselves from 
responsibility, in a case wherein, if actual knowledge was 
necessary, they might hâve acquired it by using the ordinary 
diligence which their calling requires." 

The case of Ex parte Apsey is not cited, but is consistent 
with the case of Marsh v. Keating, that if the défendants had 
known of the payment into the bank, and, using ordinary dil- 
igence, had not discovered the fraud, and had been in fact 
misled, by the payment being made in money, into believing 
that the money was Fauntleroy's, and had, in reliance 
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thereon, dealt with him as their copartner accordingly, and 
applied it to Jbis account, that they might hâve been relieved. 

The case discloses that the plaintiff was a customer of the 
défendants' firm, but the liability of the défendants is not 
rested at ail on any fiduciary relation between the firm and 
the plaintiff, as respects her stocks, but wholly, as it seems, 
on the receipt of her money. 

The case also suggests another ground on which the firm 
of Ketchum & Belknap must be held liable ; that, as Franklin 
M. Ketehum deliberately left to bis copartner ail that part 
of the business which related to the raising of money, he is 
chargeable with the knowledge of ail suoh facts as he might, 
with ordinary diligence in attending to his business, hâve dis- 
covered. He eonstituted Belknap his agent to raise money 
for the firm. It seems reasonable that he should be held 
liable, civilly, of course, for what Belknap did in that respect ; 
at least, so far as he might, with reasonable diligence, hâve 
discovered the facts. He did not seek to know what Belknap 
did, or how or where he got money for the firm. The rule 
laid down in Marsh v. Keatiny, for such a case, is the only 
safe rule of business, since, if the rule were otherwise, part- 
ners might purposely keep themselves ignorant of wHat their 
partners did, in order to avail themselves of their f rauds by rea- 
son of their ignorance, and it would be almost impossible to 
detect such a fraud. Equity helps the diligent. The rule is, 
also, in accordance with the principle that pervades the law of 
principal and agent, that the principal is liable, civilly, for 
the acts of his agent, done in the conduct of his business. 

The other case relied on by the opposing créditer is Jacques 
V. Marquand, 6 Cow. 497. In that case one member of a 
firm had misappropriated the plaintiff's property, which he 
had held upon a spécial trust, and had used the proceeds in 
paying debts of the firm; and he pleaded, in abatement, 
that the other partner was not joined as a défendant. The 
évidence showed that Paulding, the defendant's copartner, 
lived in New Orléans, and the défendant in New ïork, and 
Paulding knew nothing of the transaction. The court citeA 

Vl,no.l0— 53 
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Ex parte Apsey for support of the gênerai proposition, which 
tbe opposing creditors maintain hère, that the payment of 
money into the firm by the guilty partner does not raise an 
implied contract to repay on the part of the firm. The dis- 
tinction above pointed out between this case and Apsey'a 
case existed in Jacques v. Marquand, but it was not adverted 
to by the court. 

The real point in the case, however, was not whether 
the firm was liable, but whether Marquand was individu- 
ally liable. The firm might be liable, and yet Marquand, as 
the actual wrong-doer, who first misappropriated the money, 
might still continue individually liable. But, se far as the 
dicta of the learned judge are inconsistent with the views 
herein expressed, as applicable to the présent case, I am 
unable to concur in them. The case bas been several times 
cited and distinguished, but the précise case seems not to 
hâve arisen again. Whitaker v. Brown, 16 Wend. 509 ; Hutch- 
Hson V. Smith, 7 Paige, 33 ; Willett v. Stringer, 1 7 Abb. N. S . 15 5. 
The chancellor, in Whitaker v. Brown, seems to take pains to 
restrict the authority of Jacques v. Marquand to the précise 
point that the defence of non-joinder was not good, and the 
later cases in which it is cited certainly add nothing to its 
authority. 

The point made by the opposing creditors, that Franklin 
M. Ketchum, or the firm, is not liable because Belknap, after 
the deposit of thèse moneys, drew out ail or some of them for 
his own personal uses, is untenable. If, by the receipt of 
the money, the firm was made ehargeable with it, it is no 
answer that the firm was afterwards robbed of it, or a part of 
it ; much less that a member of the firm, being authorized to 
draw checks on the firm's bank account, abused that author- 
ity by drawing for purposes not authorized by the agreement 
between the partners. If any authority is needed for this 
proposition, the case of Marsh v. Keating, cited above, which 
was a much barder case than this for the deceived partner, 
is sufficient. 

The claims, therefore, of Morris Ketchum, set forth in the 
proofs of debt, those proofs being properly amended, unless 
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amenclment shall be -waived, must be Bustained on the ground 
that Franklin M. Ketchum, the innocent partner, on the facta 
proved, appears to hâve no equity to avail himself of the pay- 
ment of the money to the firm, as a payment between himself 
and his copartner, of money in settlement or adjustment of 
any balance due to him on account of the partnership busi- 
ness, or as a payment of money to him upon any considéra- 
tion whatever, in receiving which he relied upon his copart- 
ner's possession as proof of ownership, 

They must also be sustained on the further ground that 
Franklin M. Ketchum gave his copartner f uU and unrestricted 
authority to raise more money for the use of the firm, with- 
out exercising any supervision over his acts in that respect, 
and -without inquiring or seeking to discover how and from 
■what sources his copartner raised money for the firm ; that, 
therefore he is liable, by the law of principal and agent, for the 
acts of his agent done in the performance of this agency, 
•whether in the making of contracts or in the tortious inter- 
meddling with the property of others, including money, at 
least to the extent to which he could, by reasonable inquiry, 
hâve ascertained the truth ; and in this case the circumstancea 
■warrant the inference that a very slight attention on his part 
to the business would hâve discovered to him the source from 
which the money came. 

But, while the entire claims must be sustained on thèse 
grounds, it is évident that the transfer of the money from 
Morris Ketchum's bank account, and the hypothecating of his 
securities for a loan to the firm, must be sustained on other 
grounds. Thèse were not, either in form or substance, pay- 
ments of money into the firm by Belknap within the rule in 
Apsey's case, whatever may be the extent and limits of that 
rule. 

The checks drawn against Morris Ketchum's bank account 
hâve, by consent of counsel, been produced since the argu- 
ment, and it appears that they were checks signed "Morris 
Ketchum, per T. Belknap, Jr., Attorney," and payable to the 
order of "Ketchum & Belknap." 

The deposit of thèse checks, with other funds, in the bank, 
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•was an act of Belknap in the regular course of the business 
of the firm. Franklin M. Ketchum, as a partner, is clearly 
chargeable with notice of the form of the deposit and of the 
form of the cheeks deposited, for that deposit was unques- 
tionably a firm transaction, and the cheeks on their face do 
not import any title to the money in Belknap. On the contrary, 
they show that up to the very moment of the deposit the 
money deposited was Morris Ketchum's money. Ail that the 
papers on their face and the acts of Belknap purport to show 
is that Morris Ketchum had this money in the Pourth National 
Bank, and that it was his own money, and that Belknap, by 
drawing the check, represented that he had authority from 
Morris Ketchum to draw it out and pay it into the firm of 
Ketchum & Belknap ; but whether as a loan or as a gift, or in 
payment of a debt due to the firm, neither the papers nor the 
account show at ail. 

Whîle, therefore, if Franklin. M. Ketchum had seen the 
cheeks, he might possibly hâve been misled into believing 
that Morris Ketchum had given Belknap authority to draw 
out the money and pay it into the firm, it would hâve been 
his own foUy; and it would not hâve been any proper infer- 
ence to be drawn from the facts if he had concluded that t];ie 
money had in any way become Belknap's. If Belknap had 
deceived him as to his authority, so far as the form of the 
check imports authority, it would hâve been clearly his mis- 
fortune, and would not liave affected Morris Ketchum's rights. 
Besides, there was no payment of money to the firm till the 
check was collected, and this was done by the firm. In fact, 
both deposits were in the same bank, and the transaction was 
a transfer from the account of one depositor to that of the 
other. That transfer was effected after or simultaneously 
with the deposit of the cheeks. 

That the deposit of the cheeks by Belknap was a firm trans- 
action, done by him as a partner, and not by him as an indi- 
vidual, is too plain for argument. By that very act, and as 
an inséparable part of it, and not before it, in order of time, 
the money of Morris Ketchum was appropriated to the use 
of the firm. It is impossible to say that the deposit was an 
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act of the fii-m and the transfer of the money was not. The 
two things may be abstractiy considered as separate acts, 
but they were in reality one act, and the firm cannot take 
the benefit of the one without being responsible for the other. 

The case thus differs from the case of the proceeds of the 
securities sold and the money afterwards paid in. In that 
case Belknap individually converted the property into money, 
and then, having the money in hand, paid it in. Hère Bel- 
knap never had the money, or what purported to be the money, 
held by him as his own, but he held what purported to show 
that the money belonged to the firm, or to Morris Ketchum, 
himself; and the firm, not Belknap individually, converted 
the money, and appropriated it to their own use. If the checka 
had been drawn by Morris Ketchum, payable to Belknap's 
order, and by him indorsed to the firm, there might be some 
ground for holding that the firm received money from Bel- 
knap ; but on thèse facts they received what did not purport to 
be his money, and cannot, as to this part of the case, invoke 
in their defence the rule that they are not liable to repay 
money paid in by a partner, which in fact belongs, without 
the knowledge of the other partner, to a third party. 

Similar considérations apply to the stocks hypothecated 
to the bank for a loan. The raising of money by loan was a 
firm transaction, especially committed by the firm to Bel- 
knap. He pledged certain securities, which may be assumed 
to be in sueh form that they passed by delivery. He pre- 
sented them to the bank in this form. Nothing else appears 
as to any représentation of title. The borrowing and the 
pledge were one act. The firm converted the securities by 
hypothecating them. One of the partners, as a member of 
the firm, handed them to the bank as securities of the firm. 

The transaction did not purport on its face that the securi- 
ties were Belknap's, but rather that they were the firm's. If 
Franklin M. Ketchum had been présent and witnessed the 
transaction there would hâve been no more reason for him to 
conclude that they were Belknap's than "that they were the 
firm's. The ordinary presumption that a man knows his 
own business, and, therefore, that he knew the firm owned 
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no such property, cannot be drawn in tlxis case, beeause, on 
the proofs, Franklin M. Ketchum knew and sought to know 
nothing of the financial aiïaira of the firm. He left ail that 
to Belknap, The firm bought and sold and held in their own 
right stocks. For aught that Franklin M. Ketchum knew 
Belknap might hâve bought thèse stocks for the firm. The 
circumstances were not such, if they had been known to him, 
as to justify any inference that the securities were contributed 
to the firm by Belknap. I see no reason, therefore, why the firm 
should not be held liable for the conversion of thèse securities, 

It is unnecessary to consider the further question raised 
and argued whether the entry of thèse claims as debts in the 
bankrupt's schedules were such an adoption of them as would 
alone make the firm liable. 

The proofs of debt may be amended conformably to this 
opinion, then stand as valid claims. 



I*N THE Mattee of Franklin M. Ketchum and others, 
Bankrupts. 

(Dktriet Court, 8. D. New York. January 12, 1880. 

BaîTKEUPTCT — PETITIOIf FOB DiSCHABGE— NeW NoTICB TO CrEDITOES. 

While a case is still before a register it is compétent for tlie bankrupt 
court to order that tlie register adjoum proceedinga, on pétition for a 
discharge, to another day, and that a new notice be issued to creditors to 
appear and show cause, where a bankrupt flrm bas been held liable for 
a doubtful but duly scheduled claim, in order that other creditors, in 
the like position, though not named in the schedule, may haveanoppor- 
tunity to be heard. 

0. -E. Bright, for motion. 

a. W. Betts, for F. M. Ketchum, 

C. W. Bangs, for Morris Ketchum. 

Choate, J. This is an application of one Elizabeth Wyck- 
off, an alleged creditor of the firm, who has filed a proof of 
debt sinee the adjourned return day of the order to show 
cause, upon the pétition of the bankrupt Ketchum for his 
discharge, to be allowed to file it nuna pro tune as of the 
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adjourned return day, in order that her debt may be reckoned 
among the debts on the question of the bankrupt's discliarge* 
The excuse given for failure to prove the debt earlier is that 
she was advised that her claim was against the bankrupt 
Belknap alone. But af ter she received this advice she learned 
that Morris Ketcbum, father of the bankrupt Ketohum, 
made proof of a large debt, upwards of $26,000, which he bas 
been allowed by stipulation of the parties to prove nunc pro 
tune. She now bas ascertained that her claim is of the same 
nature as that of Morris Ketchum, and if bis is provable 
against the firm, she is advised that hers is also. The case 
is still before the register, no report having been made to the 
court. This claim of Morris Ketchum was set forth in the 
Bchedules. The petitioner's claim was not so set forth. It 
is very large in amount, exceeding $100,000, and is for 
money fraudulently transferred by Belknap, her agent, to the 
firm's bank account. Morris Ketchum's debt bas been con- 
tested by other creditors, including Mrs. Wyckofif, on the 
ground that it is the debt of Belknap alone and not the debt 
of the firm, but it bas been held to be a valid debt of the firm, 
and therefore it is entitled to be computed in determining 
whether the requisite number and proportion of creditors 
assent to the discharge. The question whether thèse debts 
were of a nature to be provable against the firm was cer- 
tainly a doubtful one, the doubt relating both to the facts and 
the law of the case. The circumstance that Morris Ketchum's 
debt was included in the schedule and Mrs. Wyckoff's was 
not, was calculated to give him an advantage over her as a 
créditer, whether so intended or not. The question of the 
discharge is of great importance to the creditors, because 
there are but small assets, and under ail the circumstances, 
I think it is just and right that the petitioner, as well as 
Morris Ketchum, should pai-ticipate as a créditer, if her debt 
shall finally be established, in the détermination of the ques- 
tion whether the requisite assent shall be given. Her con- 
sent that bis proof be filed nunc pro tune was asked and given, 
and thereby he is enabled to participate in the décision of this 
question. As the case stands her debt will not be counted. 



840 FEDERAL EEPORTER. 

In re Borst, 11 N. B. E. 96 ; In re Ecad, 19 N. B. E. 232. But 
as the case is still before the register it is compétent for the 
court, if justice requires it, and if by mistake, accident or 
otherwise, under the notices given to creditors of the hearing 
on the application for a discharge, creditors hâve failed to 
appear, to direct a new notice to be given, so that a just and fair 
vote of the creditors may be had. The case is under the con- 
trol of the court, and creditors who show sufficient cause for 
their not appearing may be relieved. In this case it is proper 
that, after the détermination of the much disputed question of 
the firm's liability litigated upon the re-examination of Morris 
Ketchum's proof of debt, a new notice should issue, that other 
creditors in the like position, but not named in the schedule, 
may bave an opportunity to be heard. 

Ordered, that the register adjoum the proceedings on péti- 
tion for a discharge to another day, and that a new notice be 
issued to creditors to appear and show cause. 



In Re Ketchum. 
Wisirict Court, S. D. New Torh. Fcbruary 6, 1880.) 

Bankbupct — Beat m New Yokk Stock Exchange. — A seat in the New 
York Stock Exchange is property wliich passes to an assignée in bank- 
ruptcy, and the court will require tlie bankiupt to make a trausfer of the 
same. 

0. E. Bright, for assignée. 

C. W. Betts, for bankrupt. 

Choate, J. This is an application for an order reqtùring 
the bankrupt Ketchum to make a transfer of his seat in the 
New York Stock Exchange to the assignée in bankruptcy, or 
to such person as the assignée may procure as a purchaser of 
the seat. The real question is whether the right or privilège, 
which a bankrupt holds as a member of this stock exchange, 
is to be regarded as property which passes to his assignée in 
bankruptcy, under the bankrupt law, for the benelit of his 
creditors. If it is, then whatever it may be necessary for the 
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bankrupt to do to make the right available to the assignée Le 
•will be required to do. 

I think the case cannot be distinguished in prînciple from 
the case of Gallagher v. Lane, 19 N. B. E. 224, in which it 
■was determined that a Washington market lease was prop- 
erty that belonged to the assignée. As in that case the con- 
sent of the city was necessary to a transfer, so hère the con- 
sent of a committee of the stock exchange is necessary to a 
transfer of this right. The seat, however, bas an actual 
pecuniary value, -which the rules of the society, as inter- 
preted and applied in practice, permit the holder. to real- 
ize, by a sale and transfer. There is no practical dilBculty in 
effecting a transfer of this right or interest for a pecuniary 
considération, subjeet to the condition that the debts of the 
présent holder to members are first paid; and the right or 
privilège is to ail intenta and purposes a business right or 
privilège, useful for business purposes only. I see nothing 
in the rules of the exchange which renders it impossible for 
the seat to be disposed of by the assignée in bankruptcy, 
with the co-oporation of the bankrupt, subjeet to the condition 
above mentioned. 

The equity of the créditera in the matter îs a.s obvious aa 
in the case of the market lease. This seat in the board waa 
actually used as part of the business capital of thèse bank- 
rupts as stock-brokers. To sufifer the bankrupt still to hold 
it virtually withdraws several thousand dollars in value of 
their business assets from the creditors. 

In the case of Hyde v. Woods, 4 Otto, 523, I understand it 
to be distinctly intimated that membership in a stock board, 
■where the transférée of a seat cannot become a member 
except by élection, is property which will pass to the assignée 
in bankruptcy, subjeet to a similar condition as to debts due 
to other members. The provision giving members a right 
Bomewhat in the nature of life insurance, is merely an inci- 
dent of membership and a mère contingency, and does net, in 
my JTidgment, take this business privilège or asset ont of the 
category of business property. I think this particular feature 
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of the case is not enough to distinguish it from Hyde v. 
Woods. 

The case of In re Sutherland, 6 Biss. 526, ean, perhaps, be 
distinguished from Hyde v. Woods, and from In re Gallagher, 
on the ground suggeeted in the latter case, that the right in 
that case was less distinctly of a mère business character. 
But if not, I am not satisfied, by the reasoning in that case, 
that property likft this seat in the New York Stock Exchange 
"was not intended to pass to the assignée in bankruptcy, 
under the bankrupt law. 

The controlling considération is, as it seems to me, that 
practically, and whatever its form or incidents with respect 
to other matters may be, it is a part of the bankrupt's busi- 
ness assets, or more generally of bis property, which it was 
the primary design of the bankrupt law to distribute among his 
creditors, and that the peeuliarities whieh distinguished this 
from other property are, in view of the évident purpose and 
eeope of the bankrupt law, unessential; mère technicalities — 
cob-webs — which the law is strong enough to break through. 

Let an order be entered requiring the bankrupt to exécute 
any transfer, assignment, or other instrument necessary for 
the purpose of vesting the title to his seat in the New York 
Stock Exchange in such person as the assignée in bank- 
ruptcy may procure as transférée. 



In THE MATiœi of James E. Niohols. 
District Court, 8. D. New York. Maroh 9, 1880.) 

BaNKRTTPTCT — DlSCHAUGB — JUBISDICTION OF CoUBT — SeAT XS STOCK 

ExcHANGB— Ret. St. §§ 6604, 5051. — A bankrupt cannot be compelled, 
after his discharge, by an order of the court liaving jurisdiction of the 
bankruptcy proceedings, to exécute such instruments as may be neces- 
sary to enable the assignée to make available.as assets of the bankrupt's 
estate, a seat in the New York Stock Exchange held by the bankrupt at 
the time of the flling of his pétition. 

Alex. Thain, for motion. 
Knox é Woodward, contra. 
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Choatb, J. This is an application to compel the bankrupt 
to exécute necessary instruments to enable the assignée to 
make available, as assets of the bankrupt's estate, a seat in 
the New York Stock Exchange held by the bankrapt at the 
time of the filing of his pétition. 

More than three years before this motion was made the 
baïikrupt was discharged. He has now appeared by counsel, 
and takes the objection that since his discharge he is not 
subject to the summary jurisdiction of the court, nor can be 
compelled by an order in the bankruptcy proceeding to exé- 
cute writings or instruments to enable the assignée to demand, 
recover and receive the property assigned. He also claims 
that in this case it was determined by the court that the seat 
in the stock exchange was not property to which the assignée 
is entitled. This décision is claimed to bave been made in 
passing on the application of the bankrupt for his discharge. 

An examination of the record, however, shows that the 
spécifications of the opposing creditors were for wilfuUy and 
fraudulently omitting this item from his sehedule, wilfully 
swearing falsely to the truth of the affidavit annexed to the 
sehedule which omitted this asset, and wilfully swearing 
falsely in his examination that he had no other property than 
that named in the sehedule. It is évident that the overruling 
of thèse spécifications as not proved, and the granting of the 
discharge, were not a détermination of the question whether or 
not the seat was an asset of the estate in bankruptcy. The 
charges were of tdllful and fraudùlent concealment, and wilfully 
false swearing. And it is clear that, to find thèse charges 
proved, the court must bave been satisfied that the bankrupt, 
knowing and believing that the seat was property to which his 
creditors were entitled, intentionally omitted it from his 
sehedule, and wilfully swore falsely about it. The objection 
that the question is res adjudicata must, therefore, be over- 
ruled. 

' The objection that the bankrupt is liable to the summary 
order of the court, such as is now asked for, only before his 
discharge, is, I think, well taken. Revised Statutes, § 5604, 
•Drovides: "The bankrupt shall at ail times, until his dis- 



841 PEDERAIi BEPOBTEB. 

charge, be subject to the order of the court, and shall, at the 
expense of the estate, exécute ail proper writings and instru- 
ments, and do ail acts required by the court, touching the 
assigned property or estate, and to enable the assignée to 
demand, reeover and receive ail the property aud estate 
assigned, wherever situated. For neglect or refusai to obey 
any order of the court the bankrupt may be committed and 
punished as for a contempt of court." This was part of sec- 
tion 26 in the original act, By section 14, which defined the 
title and powers of the assignée, it was also provided that 
"the debtor shall also, at the request of the assignée, and at 
the expense of the estate, make and exécute any instruments, 
deeds and writings which may be proper to enable the as- 
signée to possess himself fuUy of ail the assets of the bank- 
rupt." This is re-enacted in the revised statutes as section 
5051. In the case of In re Dole, 11 Bl. 499, it was held that 
the summary power of the court to compel the bankrupt to 
submit to examination^under section 26 was limited to the 
time prior to his discharge, and that the discharge was the 
termination of his proceeding, so far as he is concerned. 

The argument is still stronger against the exercise of 
the summary power to compel the exécution of papera after 
the discharge, because this part of the section contains the 
words "until his discharge," which seem designed to limit 
this very power. The provision cited above, from section 14, 
does not enlarge the power of the court. The provision in sec- 
tion 26 is evidently intended to give a remedy for enforoing 
the duty imposed on the bankrupt by section 14, which déclares 
it to be his duty to make and exécute ail such necessary in- 
struments at the request of the assignée. Construing them 
together as parts of a single law they are, it would seem, sub- 
ject to the same limitation that the act required to be done is 
to be done dnring the pendency of the proceeding and before 
the discharge. The use of the word "debtor," instead of 
"bankrupt," in section 14, is relied on as giving that section 
a more libéral construction. But I cannot see how it has any 
euch force. After his discharge the former bankrupt is no 
longer a "debtor," any more than he is a "bankrupt." 
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Whether, in a suit in equity, the assignée can now bave any 
relief agaiust the former bankrupt to compel bis aid, if re- 
quired, in realizing the value of this asset, it is unnecessary 
to détermine. Having failed to ask, within the time limited 
by the statute, for the summary aid of the court for the pur- 
pose, he cannot hâve any relief in this form. 

Motion denied. 



In THE Mattee of Simon Moses. 
{District Court, 8. B. New Torh. March 4, 1880.) 

BASKRCPTCT — PbOPERTY SuBJECT to A.8SIGNMBIIT — TiTLB OB' Thied 

PaKsoN— In bb Beal, 2 N. B. K. 587. — Whatever money or property 
is in the possession of the bankrupt at the time of flling his pétition, 
■which he is actually using and holding as his own, passes to his assignée 
in bankruptcy, and he cannot set up in defence to the claim of the as- 
signée the title of a prior assignée under a gênerai assignaient for the 
benefit of creditors, merely for the purpose of retaining sucli property 
in his own possession. 

G. A. Seixas, for creditors. 

F. R. Lawrence, for bankrupt. 

Choate, J. This is an application on the part of créditera 
of the bankrupt, by pétition, to compel the bankrupt to de- 
liver to the assignée certain moneys and property alleged to 
be in his possession at the time of flling his pétition in bank- 
ruptcy and not delivered to his assignée. The bankrupt bas 
answered, denying that he had any such money or property ; 
but he now objeets to any further proceedings, and moves to 
dismiss the pétition on the ground that, upon the case as 
stated in the pétition, the assignée in bankruptcy bas no 
title or claim to the property, but that, if the bankrupt still holds 
it, it belongs to his assignée under a voluntary assignment 
for the benefit of creditors, executed before the filing of the 
pétition in bankruptcy. 

The case made by the pétition is shortly this : The gênerai 
assignment for the benefit of creditors was executed Decem- 
ber 19, 1877. The pétition in bankruptcy was filed June 27, 
1878. At and prior to the making of the gênerai assignment 
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the bankrupt had a large amount of money and personal 
property, which, with the knowledge and connivance of his 
voluntary assignée, and to defraud his creditors, he was per- 
mitted to use as his -own in continuing his business. That 
part of his property, if any, which he did deliver to the 
voluntary assignée was delivered in form only, and really 
remained subject to the control and use of the bankrupt in 
his business, the assignée permitting the money to be depos- 
ited in a bank account opened in his name as assignée, and to 
be drawn out by or for the use of the bankrupt, and for the 
bankrupt's own business purposes. The bank account of the 
assignée was, on the case made, a mère blind for creditors. 

This state of things continued till the assignée died, hav- 
ing rendered no account, and having to his crédit, in the 
bank, only about $500. A new assignée bas, since his death, 
been appointed by the court, having jurisdiction of the trust, 
on the application of the présent petitioners. The moneys 
and property now alleged to be in the hands of the bankrupt 
are the proceeda and resuit of the business so carried on, or, 
perhaps, partly the very money which the bankrupt failed to 
deliver to his voluntary assignée. 

Upon this case I am clearly of opinion, if the facts shall 
be established by the évidence, that the bankrupt should 
be compelled to pay over and deliver the money and prop- 
erty to the assignée in bankruptcy. Whatever money or 
property is in the possession of the bankrupt at the time of 
filing his pétition, which he is actually using and holding as 
his own, passes to his assignée in bankruptcy, and he cannot set 
up in defence to the claim of the assignée a title in a third 
person, merely for the purpose of holding on to it himself. 
If third persons hâve the possession this court cannot, on 
Bummary pétition, order it to be delivered to the assignée. 
But if the bankrupt has it, it passes to the assignée, subject 
to the liens or rights of third persons, whatever they may 
be. After the assignée gets the property any third person 
may, by pétition or suit, assert his rights in it. 

If the bankrupt has property which he is using as his own 
the court will not be curious to inquire how he came by it. 
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The case of In re Beal, 2 N. B. R. 587, is directly in point, 
and was not so strong a case for the créditer as the présent. 
In that case JudgeLowell says: "The question is one of fact 
whether this bankrupt had, at the time of his bankruptcy, 
any estate or effeots which he has concealed. If he had such 
de facto, though by a defeasible title, he must set them out in 
his schedules, and give them to his assignée. It is not for 
him to rely on the title of a third person which he has not 
himself respected. The presumption is that he surrendered 
ail his property in 1866; but that is a presumption of fact, 
and if he did not it is not important whether his motives were 
good or bad — whether his acts were done with the consent or 
concurrence, or against the wiU of his then assignées, and in 
frand of their rights. The possession of assets, in the use 
and enjoyment of the bankrupt, makes a sufficient title for 
his assignée, until the earlier assignées shall dispute it. " 

Let an order be entered referring it to the register to 
take the proofs. 



In THE Matter op William S. Corwin. 

(Distnct Court, S. D. JVew Ywh. April 8, 1880.) 

Baukrdptct — Spbcificationb in Opposition to Dischabgb of Bank. 
EUPT — NbwIiT Discovbrbd Evidence — Rev. St. f 5120. — Section 
6120 cl the Revised Statutes does not authorize a rehearing or new trial 
upon spécifications flied in opposition to tie discharge of a bankrupt 
heard and determined before the discharge, even if the opposing créd- 
iter can adduce new facts, happening since the discharge, which would 
he compétent évidence if a new trial were authorized by the statute. 

Starr & Hooker, for petitioners. 

H. E. Howland, for bankrupt. 

Choate, J. This is a pétition under Rev. St. § 5120, to 
vacate the discharge of the bankrupt. It was filed wilhin 
two years af ter the discharge was granted. It appears by the 
pétition that thèse petitioners filed spécifications in opposi- 
tion to the disoharge, which were tried, and resulted in a 
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décision in favor of the bankrupt. The pétition sets forth, as 
grounds for avoiding the discharge, some of the same spécifi- 
cations only. It also allèges facts which, if true, tend to 
show that certain acts of the bankrupt since he obtained the 
discharge would, if the trial of the spécifications were now 
had, be compétent évidence in proof of the spécifications. 
The pétition does not allège that the petitioners had no 
knowledge of the acts alleged in the spécifications as grounds 
for avoiding the discharge before the same was granted. 

The bankrupt bas appeared and objects that the pétition 
states no case against him, under section 5120, which he 
should be required to answer. 

I think it is clear that section 5120 does not authorize a 
rehearing or new trial upon spécifications heard and deter- 
mined before the discharge, even if the opposing creditor can 
adduce new facts, even the conduct of the bankrupt happening 
since the discharge, which would be compétent évidence in 
case of a new trial, or a discovery since the discharge of new 
évidence, tending to support the spécifications. The évident 
purpose of section 5120 was to give creditors who had failed 
to oppose the discharge, for the reason that they had no knowl- 
edge before the discharge that the grounds now alleged for 
opposing it existed, an opportunity within two years to make 
the necessary charges and to prove them. 

The privilège given is not so broad as the right to a new 
trial on newly discovered évidence, and I think it cannot be 
claimed that a creditor, who, before the discharge, filed spéc- 
ifications setting forth, by way of charge against the bank- 
rupt, fraudulent acts, had no knowledge of those acts. He 
necessarily had such knowledge of them that he was able to 
allège them; and it must be assumed as against him that 
he alleged them in good faith, and upon such information as 
jus-ified him in doing so. This section does not provide that 
the creditor must hâve had no knowledge of ail the évidence 
which may be produced to support the charges, but no knowl- 
edge of the fraudulent acts charged. It is based on the thé- 
ory that if the creditor knows of the fraudulent acts, then, 
ffith the power given by the act to examine the bankrupt 
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himself, and to produee other testimony, he bas a sufficient 
opportunity to prove them so as to defeat a diseharge. But, 
if he has no knowledge whatever of the acts, his failure to 
file spécifications is excused, and he will be heard to make 
the charge afterwards within two years. This seems to me to 
be the reasonable construction of the section. Any construc- 
tion, in effect, conferring a right to a new trial as between the 
same parties, upon the same case before tried, upon newly 
discovered évidence, would take from the discharge, as it 
seems to me, that finality which, except as to creditors really 
having no knowledge whatever of the existence of valid 
grounds for opposing the diseharge, it waa intended to bave. 
Pétition dismissed. 



Abendboth ». Durant. 

WiBtrict Court, 8. D. New Tcrk. April 14, 1880.) 

Bankruptot — Rbs Adjudicata — Estoppel. — An assignée in bankraptcy 
is not estopped by the record of a Personal judgment. 

Wm. H. Arnoux, for plaintiff. 

C. Norwood, for défendant. 

Choate, J. This is a suit brought by the assignée in 
bankruptcy of John Griffith and George W. Wundrum, who 
■were adjudicated bankrupts as partners eomposing the fijm 
of Griffith & Wundrum, against the défendant, to recover the 
Bum of $955.15, alleged to be due for work, labor and mate- 
rial furnished by the firm to the défendant before the bank- 
ruptcy. The only def ence attempted is that the firm of Grif- 
fith & Wundrum consisted of John Griffith, George W. Wun- 
drum and William P. Abendroth, and not of John Griffith 
and George W. Wundrum alone, and that, therefore, the adju- 
dication of thèse two bankrupts as eomposing the firm, and 
the appointment of the plaintiff as their assignée in bank- 
ruptcy, are wholly void, on the ground that the statute only 
authorizes, in case of copirtnerships, the adjudication of 

vl.no.lO— 54 
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ail the copartners; and to sustain this defence there bas 
been produced in évidence the record of a suit in a state court, 
commenced by the présent défendant, Durant, as plaintifif, 
against Grifïïth, Wundrum and Abendroth, since the adjudi- 
cation and appointment of the assignée in this matter, which 
record, it is claimed, estops the plaintiff in this action to 
deny that he, together with Griffith and Wundrum, constituted 
the firm. 

The suit waa on promissory notes of the firm of Griffith & 
Wundrum. The complaint alleged that Abendroth, Griffith 
& Wundrum constituted the firm. Abendroth alone appeared 
and defended the action. In his answer he denied that he 
was a gênerai partner in the firm of Griffith & Wundrum, and 
alleged that said firm was a limited partnership, under the 
laws of New York, and that he was the spécial partner. It 
does not appear by the record that the défendants Griffith & 
Wundrum were served with process, but it is recited that 
they made def ault. The issue raised by the answer was tried 
and determined in favor of the plaintiff in that suit. The 
finding of the court was that Abendroth was a gênerai part- 
ner, and the plaintiff had judgment, which was affirmed by 
the court of appeals. 

It is contended on the part of the défendant that this adju- 
dication in the state court, being on the précise question as 
to whether Abendroth was a gênerai partner, and being later 
in time than the adjudication of the bankruptcy court that 
the firm was eomposed of Griffith & Wundrum alone, is con- 
clusive against Abendroth, so that he cannot dispute or ques- 
tion the fact so found against him. But it is a complète 
answer to this alleged estoppel that the présent suit is not 
brought by Abendroth individually, but by him in his repré- 
sentative capacity, as assignée in bankruptcy. A judgment 
estops only the parties to the suit, nominal or real, and their 
privies; and the plaintiff in this suit is not the same person 
or party who was défendant in the suit in the state court. 
Abendroth sues hère as representing the estate of the bank- 
rupts. He is suing merely as trustée, or as an officer of the 
court, and his rights, as such trustée or officer, are the rights 
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of the creditors of the bankrupts. It is a mère accident that 
he and not another happens to be the assignée, who by virtue 
of his office must sue, and the rights of the estate he repre- 
sents cannot he aSected by his being personally estopped, as 
against tliis défendant, to deny that he was a member of the 
firm, if such is the fact. 

The judgment in the state court was against Abendroth 
alone. It cannot, therefore, be said to be aconclusive déter- 
mination against Griffith & Wundrum, named as défend- 
ants in the summons and complaint, and against Abendroth, 
as being in privity with them. Nor eould a judgment by 
default against thetn operate as an estoppel against their 
Buccessor in interest, in a suit in another cause of action. "A 
judgment by default only admits, for the purpose of the 
action the legality of the demand or claim in suit ; it does not 
make the allégations of the déclaration or complaint évidence 
in an action upon a différent claim." Cromwell v. County of 
Sac, 9é U. S. 356. 

It is unnecessary, therefore, to détermine what effect as an 
estoppel the judgment in the state court might hâve against 
Abendroth in any possible proceedings between him individ- 
ually and this défendant, with référence to their rights aa 
'creditors or debtors of this bankrupt estate, or to consider 
the other points raised and argued at the trial. 

Judgment for plaintiff, with costs. 



Thb Delawarb Coal & Ice Company v. Paokeb. 

{Circuit Court, B. Nev> Jersey. April 13, 1880.) 

Patent — New CombinatioN of Otjd Blembuts — Omission of Clatw.— 
, A. distinct claim for eacli of the constituants of a new combination of 

old éléments will not protect such combination where there haa been 

no spécifie claim for the same. 

Infringement of Patent. 

F. Kingman, for complainant. 

Judge Buchaiian, for défendant. 
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Nixon, J. The complainants are owners of certain lettera 
patent, numbered 73,684, and dated January 21, 1868, issued 
to John Henry Wood, for "improvements on wagons for un- 
loading coal, " and hâve brought their suit against the défend- 
ant for infringing on the same. 

The défendant, in his answer, dénies (1) the novelty and 
usefulness of the patent, and (2) the alleged infringement. 

The eomplainant's patent is for a mechanism to accom- 
plish a certain resuit, to-mt : the unloading of coal, or other 
material, from wagons. The inventer, in his spécifications, 
calls it an improvement upon old devices for the same object, 
and he is entitled to hâve the benefit of ail original devices 
or combinations that accomplish new and better résulta than 
existing organizations, but only for such. Whatever he has 
incorporated into his patent from the common property of 
the public, at the date of his invention, still belongs to the 
public. Raïlway Co. v. SayUa, 7 Otto, (97 U. S.) 654. 

The first inquiry, then, will be, what is claimed as new in 
the eomplainant's patent? 

The patentée says, in the schedules, that the nature of his 
invention consists in the funnel-shaped mouth, attached to 
the cart or wagon, in combination with the chute and valve. 
He claims (1) the attachment of a funnel-shaped or inclined 
mouth, D, of any material, to the rear or side of a cart or 
wagon, as herein described, and for the purpose set forth ; (2) 
the valve or gâte, E, at the end of the mouth, D, or in the 
chute or tube, G, when combined as herein described and for 
the purpose set forth; (3) the hingea or sliding chutes or tubes, 
H, when attached to an open mouth, or the end or side of a 
cart or wagon, for the purpose herein set forth. 

He is presumed to know what he invented, and he tells us 
with sufficient clearness. He must stand hère upon his 
claims; for the thing patented is what the inventer claims, 
and not what he shows. If he states thèse too narrowly, the 
law authorizes him to surrender the patent, and re-issue the 
same with ampler statements; but, until this is done, the 
courts cannot give him more than he asks for. Couse é Blood 
y. Johnson, Black é Co, 16 Oflf. Gaz. 719. He says the patent 
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îs for a combination. Looking for the combination, we find 
three éléments: (1) a funnel-shaped or inclined mouth, at- 
taciied to the rear or side of the wagon ; (2) a valve, at the 
end of the mouth or in the chute; and (3) hinged or sliding 
chutes, when attachod to an open mouth, or to the side of the 
cart or wagon. It was not claimed on the argument that 
either of thèse éléments is new. The fiirst, standing alone, 
is clearly anticipated by the English letters patent, No. 2,909, 
and dated December 21, 1859, granted to Samuel Plimpsol, 
for "facilitating the unloading and transferring from railway 
wagons into carts, etc., coal and other matters, with whieh 
they may be loaded." The second is found in the letters 
patent. No. 14,301, issued to William Bell, on the twenty- 
ninth of February, 1866, where it is called a slide, and is 
used for the same purpose, and performs the same functions, 
as in the complainant's patent. 

Indeed, it may be observed that, unless a very limited con- 
struction is given to the patent of the complainant, it is dif- 
ficult to see how it can be allowed to stand at ail, in view of 
the quite similar inetrumentalities patented by Bell to ao- 
complish the same results. He states that he has invented 
a new and improved method of depositing anthracite and 
bituminous coal in cellars, from carts and other vehicles, 
through Bcuttles in sidewalks, and that it consists in provid- 
ing a conductor, and attaching the same to a hole in the bot- 
tom of a cart or other vehicle, of sufficient diameter to allow 
coal to pass through the same, through the coal scuttle and 
sidewalk, without dropping it upon the sidewalk, as before 
practiced, to the great annoyance of pedestrians, etc., and he 
claims, "a bed-plate, (attached to the under side of the tail 
end of the wagon,) conductor and slide, with the tube attach- 
ments, in connection with the hole in the cart or the vehicle, 
as set forth." 

The third claim is for hinged or sliding chutes, when at- 
tached to an open mouth, or to the end or side of the cart or 
wagon. The proof is that hinged chutes, attached to an open 
mouth, had been used for several years anterior to the date of 
the application for the patent, at the trestle works of the Bel- 
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videre Eailroad Company, at or near the eastern part of the 
city of Trenton, for the purpose of unloading coal from rail- 
■way cars into the holds of vessels on the canal, and hence, 
standing alone, it must be pronounced Yoid for embracing too 
much. Nor does the patentée claim that thèse éléments, in 
themselves, are new, as bis cross-examination abundantly 
shows. I iind the following questions and answers on page 
43 of his testimony, (Complainant's Eec, fol. 1110 :) 

QuestÀon. "Do you claim, as an original invention of yours, 
a telescopic tubing or chutes, indépendant of any connection 
such chutes or tubes may bave with the mouth-piece?" An- 
swer. "I only claim them in combination with a mouth-piece 
or spout, or attaehed to a cart or wagon." 

Q. "Do you claim, as an invention of yours, the valve or 
gâte, except when the same is used in combination with a 
chute, or tube, and the mouth-piece ?" A. "I do not." 

And at folio 1140: 

Q. "Do you claim, as your invention, the mechanical con- 
trivance of tubes or chutes, attaehed to an open mouth or 
mouth-piece, irrespective of the connection or non-connection 
of the mouth-piece with the cart or wagon." A. "I claim 
the whole combination for the purpose of unloading coal or 
other material. " 

Q. "Combination composed of what éléments?" -4. "Com- 
posed of one or more extension chutes or tubes, attaehed to 
the mouth-piece or spout on a wagon or cart." 

Q. "Do each of thèse éléments necessarily enter into and 
form a part of, and, when aggregated, complète your inven- 
tion?" A. "They do, in connection with the gâte or valve." 

Q. "Do you claim that any one of thèse éléments, separated 
from the others, is novel?" A. "I do not think they are, but 
only in combination." 

Q. "I understand you to daim that the combination of 
them ail is novel ; ami correct?" A. "You are." 

AUowing the patentée, then, to explain his invention — and 
tuming to the patent we find three separate claims for the 
three constituents of the combination, which he confesses are 
not new, but no claim for the combination itself — I know of 
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no principle of law which permits a patent thus issued to 
stand. Nothing hère can be left to inference. It is the office 
of the claims of .a patent to reveal to the world what the 
characteristics of the invention are for which the patentée 
desires protection. If he fails to state thèse fully and cor- 
reetly, he may remedy the omission by a surrender and re- 
issue, but until then the court has no power to give him relief 
against infringers. 

I do not wish to be understood as affirming that if the 
inventer had f ormulated a claim for the combination to which 
he refers in his schedule that such a claim would hâve been 
valid as against the older Bell patent, before spoken of. It 
is not necessary to décide the question, in view of the fact 
that no claim of that sort has been made. 

Judging of this case simply from the record, and without 
stepping outside to ascertain the state of the art at the time of 
the application for the complainant's patent, I should say that 
the most valuable part of the invention, if not the only novel 
part, was the use of sliding chutes in the delivery of coal 
from wagons or other vehicles. If the third claim had been 
for sliding chutes alone, and if a combination claim had also 
been put in with only thèse as one of the constituents of the 
combination, it would hâve been a great improvement upon 
the Bell combiaation, and Would clearly hâve anticipated the 
Iske patent. No. 137,371, for "improvements in extension 
troughs for wagons," under which the défendant justifies the 
alleged infringement, in so far, at least, as that patent em- 
braced the use of sliding chutes. 

And this seems to hâve been the view of the patentée him- 
self, for in his examination in chief, (Complainant's Eeo. p. 
5, fol. 90,) in response to the inquiry as to what he claimed 
as the principal feature of his invention, he replied: "The 
third claim of my patent, which is for hinged or sliding 
chutes or tubes, marked H in the drawing, fig. 1, when 
attached to an open mouth, or to the end or side of a cart or 
wagon, for the purpose of unloading coal or other material 
from a cart or wagon directly into a cellar or vault." 

It appears, in the évidence, that the inventor eniployed a 
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patent attorney to put his invention into légal shape, to 
■whom was entrusted the duty of drawing the clainis. It ia 
unfortunate that the person thus retained did not more fi^lly 
get possession of the views of the inventer, and more cor- 
rectly embody them in the claims of the patent. I can give 
no construction to them, as they hâve been formulated, which 
•will make the défendant liable as an infringer, and the bill of 
complaint must be dismissed. 



Geeenwood V. Beachee. 
(Oireuit Court, D. New Jersey. April 20, 1880.) 

Patbïnt— Want of Kovblty— Estoppel.— The issuing of a patent does 
not estop the patentée from proving that the invention claimed therein 
is not novel, in the absence of bad faith in procuring auch patent. 

Bame— iNJimcTioN Kepused — Sectjbitt REquiRED. — In viow of the fact 
that the complainant does not use his patent as a monopoly, but grants 
licenses to others to use it, and in view of the further fact that tliere is 
Bome doubt on the question of prior use of the alleged improvements, 
an in junction is withheld in this case, if the défendant will give security 
for the payment of ail the profits he may dérive from the use of the fn- 
vention and for the damages its use may cause the complainant, pro- 
vided that the patent should be sustained and an accounting ordered. 

Motion for preliminary injunotion. 

Oeo. Harding, for complainant. 

A. Q. Keashey, for défendant. 

Nixon, J. This is an application for aninjunction, asking 
the court to restrain the défendant from inhinghig, pend ente 
lite, certain letters patent, numbered 218,220, issued to John 
Bigelow, August 5, 1879, for improvements in sweat leathers 
for hats and caps. 

The patent is only a few months old, and there has been 
no adjudication of the question of its validity, but the com- 
plainant urges that there has been such a want of good faith 
in the conduct of the défendant that he is justified, at this 
stage of the proceedings, in applying to the court for a pre- 
liminary interférence. 

It appears, from the bill of complaint and the accompany- 
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ing affidavits, tliat on or about the twenty-ninth of Janiiary, 
1879, one John Bigelow made application to the commis- 
sioner of patents for letters patent for certain improvements 
in sweat-leathers for hats and caps, and that the patent was 
refused, because the subject-matter had already been incor- 
porated in two several letters patent granted to Thomas W. 
Bracher, the défendant in this suit — one dated July 23, 1878, 
and numbered 206,296, and the other dated December 3, 
1878, and numbered 210,489; that af terwards, to-wit, on the 
eighteenth of February, 1879, the commissioner declared an 
interférence between the parties in order to détermine the 
question of priority of invention, — ^the subject-matter involved 
in the interférence being the claim of the first recited Bracher 
patent and the first claim of the Bigelow application, and the 
claim of the second recited Bracher patent and the second 
claim of the said Bigelow application, — the claims respect- 
ively being identical; that the usual proceedings were had 
thereon, and after testimony and argument the examiner of 
interférences rendered his opinion on the sixth of June fol- 
lowing, awarding the priority .to Bigelow; that no appeal 
being taken iherefrom, letters patent for the invention were 
issued to Bigelow on the fifth of August, 1879, and numbered 
318,220, and that subsequently Bigelow assigned the same 
to the complainant as trustée of the Blanchard Overseam 
Machine Company, of Philadelphia. 

The bill of complaint allèges that notwithstanding such inter- 
férence and adjudication of priority of invention to Bigelow, and 
Buch conclusion of the right of the parties by the proper oiScer 
of the government, the défendant still asserts that his letters 
patent are valid, as against the complainant, and that he ia 
making, using and vending patented improvements, or sweat- 
leathers, substantially the same in construction and opération 
as are mentioned and described in the said letters patent of 
the complainant. 

If the only question in the case was the priority of the 
invention, as betweeu thèse parties, I should not hesitate to 
grant the injunctiou forthwith to the complainant. The 
decree of the patent office on the interférence doubtless con- 



858 FEDUBAL BBPOBTEB. 

cludes the défendant, as he bas not thought proper to appeal 
from the same, after submitting himself to the jurisdiction. 
This was not seriously controverted by his counsel at the 
hearing; but the application was mainly resisted upon the 
ground that the défendant had discovered that the said im- 
provements were not new either with him or with Bigelow, 
and that the Bigelow patent, on which this action was founded, 
as well as his own patent, was void for want of novelty. 

A new question is thus presented, and one by no means 
unimportant : Will the court allow a patentée, who has lost 
his rights to the protection of the law in conséquence of 
proof that his alleged invention was anticipated by others, to 
proteet himself in the continued use of the patented improve- 
ments by showing that neither he nor the other party was the 
first inventer? In other words, whether the issuing of a 
patent estops the patentée from proving that the invention 
claimed therein is not novel. I think the answer dépends 
entirely upon the fact whether the party has acted in good 
faith in the matter. 

Every one making application for letters patent is obliged 
to file therewith an oath that he believes himself to be the 
original and first inventer or discoverer of the art, machine, 
manufacture, composition, or improvement, for which he 
solicits the patent. Section 4892 of Eev. St. This is often 
done honestly, and yet untruthfully, owing to the ignorance 
on the part of the applicant of the state of the art. I can 
perceive no satisfactory reason why any one should not be 
permitted, after he has discovered his mistake, to set up the 
defence of want of novelty against another party, who claims 
an exclusive right to patented improvements which, in truth, 
belong to the public. But if one with a knowledge of the 
state of the arts surreptitiously attempts to appropriate to 
himself what he knows does not belong to him, he should be 
estopped, when his fraud is found out, from interposing such 
a defence, espeeially against a person whom the patent office 
has decided, as against his claim, to be the original and first 
inventer. 

My difficulty in this case arisea from the grave suspicion. 
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•whicli the testimony bas inspired, that the défendant bas 
been acting in bad faitb. Tbere is some reason for believing 
that, under an assumed name, be obtained from Mr. Bigelow 
most, if not ail, of tbe essential devices and combinations on 
wbicb he based bis claims in tbe two patents. Wbetber tbis 
be 80 or not, it is clear from bis own affidavit, read in connec- 
tion -witb tbe évidence of the complainant on tbis motion, tbat 
ever since tbe décision of tbe interférence case, establisbing 
tbe invalidity of bis patents as against Bigelow, be bas bêla 
out to tbe world tbat bis large business in bat sweats was 
under tbe protection of thèse patents. 

Tbe witness, G. W. Born, purcbased of bim in Septem- 
ber, 1879, bat sweats, witb tbe concealed stitch, wbicb were 
marked: "T. W. Bracher; patented July 23 and December 
17,1878; improvements ; patent applied for." 

His circulars to tbe trade bave been exhibited, in wbicb 
thèse patents are recited, and under wbicb be claims exclu- 
sive rights and privilèges, and guarantees parties manufac- 
turing bat sweats under his licenses against ail suits for 
infringements. 

Mr. Van Gelden, also, testifies tbat be is well acquainted 
witb tbe défendant Bracher; that be is carrying on business 
under the firm name of T. W. Bracher Hat Sweat Co., and 
tbat he represents to the trade tbat he is manufacturing bat 
sweats under the patents of July 23 and December 3, 1878, 
and is fuUy protected by them, be being tbe original inventer 
of the improvements therein deseribed. 

Mr. Gore, of tbe firm of Gore, Sparron & Co., states tbat, 
until quite reeently, be purcbased ail tbe prepared sweats 
used by bis firm of tbe licensees of tbe Bigelow patent, and 
that be was induced to change and buy tbe Bracher sweats 
in conséquence of assurances from T. W. Bracher that be 
was manufacturing tbe same sweats under bis patents of 
July 23 and December 3, 1878, wbicb protected bim and 
his customers against tbe owners of tbe Bigelow patent. 

Turning to the affidavit of tbe défendant, to ascertain what 
reply he bas made to ail tbis proof, we find tbat he is silent. 
He does not seem to regard it of sufficient importance to 
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give it any attention. Under the circumstances it must be 
regarded as an aeknowledgment of its truth; and yet lie. tells 
us, in the same déposition, thci after lie learned tbat the 
patent office had deelared tho interférence, and after he had 
heard the testimony taken therein, he made a thorough inqniry 
into the validity of both his own and the Bigelow patent, and 
ascertained that the same device had been nsed many years 
ago, and was not novel ; that he learned tliis especially from 
the affidavits of Job W. Blackham and Henrietta Sanford, 
which he bas put in the case, and which, he says, were taken 
last spring during the pendency of the interférence proeeed- 
ings. 

With such an exhibition of the want of good faith on the 
part of the défendant in pretending to the possession of 
exclusive rights under patents which he knew were void, 
either because they were anticipated by Bigelow or because 
they were not novel, it bas not surprised me that the witness 
on whom he principally relied (Blackham) bas come forward 
and retracted ail the substantial parts of his first affidavit, in 
which he testified to the prior use of the patented improve- 
ments. 

Bvery one having expérience in thèse matters knows how 
easy it is to exhibit an article of manufacture to an honest 
and well meaning person, and procure his alïïdavit that 
many years before he saw or made something similar to it. 
The witness may be quite sincère, but altogetlier mistaken. 
Some small différence may exist, too apparently insiguificant 
to be carried in the eye or the memory, and yet of such a 
cbaracter as to impart to the article ail that is .vital or valua- 
ble in it. In the présent case Blackham swears, in his 
déposition of May 20, 1879, that from 20 to 23 years ago, 
while he was foreman in the hat manufactory of I. H. Pren- 
tice, of Brooklyn, New York, he "invented and made a cer- 
tain sweat band or sweat leather, for use in bats, precisely 
similar in every material part with a sample exhibited, " to- 
wit, one of the Bracher sweats. 

And yet, in December following, he had shown to him one 
of the same Bracher sweats, and then says : "No such sweata 
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were made by me, or at the factory of Mr. Prentîce, during 
the time I was there prior to 1878; nor were those éléments 
— ^leather band, spring reed, aud attaohing slip of oil silk, or 
other water-proof material — ever combined or used by me, or 
any one at the factory, as a hat sweat, prior to that time." 

It is not necessary for me to indicate now which of thèse 
opposite statements I believe; but, in view.of the value that 
both the complainant and défendant attach to the alleged 
invention, it is quite as probable that the memory of the wit- 
ness has failed him as to the précise character of the hat 
sweats made and sold nearly a quarter of a century ago, as 
that such an important invention should hâve been abandoned 
by the world after " s many as 70 dozen per day had been 
manufactured for a period of two or three years. 

But it is hardly necessary to pursue the matter further. 
Enough bas been said to indicate the inclination of my mind 
to grant a preliminary injunction. 

But the case is a peculiar one, and I should be sorry to do 
any injustice to the défendant in conséquence of the unfavor- 
able impression which his conduct has made. In view of the 
fact that the complainant does not use his patent as a monop- 
oly, but grants licenses to others to use it, and in view of the 
further fact that there is some doubt on the question of prior 
useof the alleged improvements, the injunction will be with- 
held, if the défendant will give seeurity for the payment of ail 
the profits he may dérive from the use of the invention, and 
for the damages its use may cause the complainant, provided 
that the patent shall be sustained and an accounting ordered. 

Let an injunction, therefore, issue, unless the défendant, 
within 10 days after notice of the order, shall give bond, with 
BufËcient seeurity, to be approved by the clerk of the court, 
conditioned to keep an accoant of ail the hat sweats manu- 
factured and Bold, and to file such account under oath, once 
in three months, in the clerk's office of this court and to pay 
the amount of any final decree in this case. The penalty of 
the bond to be $20,000; or, if that sum bé regarded as too 
large or too small, in such other amount as the court shall 
order after hearing the parties. 
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Fentlabqb V. Beeston and another. 
(Circuit Court, E. D. New York. April 13, 1880.) 

Patent — ^Injonction — Licbnsb. — An injunction founded upon consent, 
enjoining the use of an invention, ia not necessarily deprived of vitality 
by the granting of a conditional license. 

Samb — Attachment — Suit Pendinq in State Coubt. — An attaohment 
will not be issued for the violation of sucli injunction vehile a suit is 
pending in a state court of compétent jurisdiction, concerning the va- 
lidity of the agreement upon which the decree for the injunction was 
founded, and in relation to the legality of the revocation of the license 
which authorized the use of the invention. 

Preston Stevenson, for Pentlarge. 

Tracy Catlin Brodhead, for Beeston. 

Benediot, J. This case cornes before the court, upon a 
motion on the part of the défendants, for the stay of a pro- 
ceeding instituted by the plaintiff in this court, to punish the 
défendants for contempt, because of a violation by them of a 
perpétuai injunction, whereby they were restrained from 
making a certain form of bungs for caaks, described in a pat- 
ent issued to this plaintiff, and known as re-issue No. 5937. 

Of the many proceedings had in this court between thèse 
parties, arising eut of this patent, the following must be 
mentioned, in order to an understanding of the questions pre- 
Bented by this motion. 

In April, 1877, the plaintiff filed his bill in this court 
against the above named défendants, in which he set f orth the 
issuing of the said patent, and the infringement thereof by 
the défendants, and prayed to be awarded damages for said 
infringement, and a perpétuai injunction to restrain the de- 
fendants from using his invention in the future. After issue 
had been joined in that action, and on the third day of Janu- 
ary, 1878, an agreement of compromise was entered into 
between the plaintiff on the one side, and the défendants on 
the other, in which it was provided, among other things — 
First, that the défendants should admit the validity of the 
plaintiff's patent, and his exclusive right to the invention 
therein described, and that the défendants should cease in- 
fringing upon his rights as sole owner of the said invention ; 
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second, that the défendants should consent to a final decree 
in this action awarding the plaintiff the sum of $2,000 for hia 
damages by reason of past infringements, and directing that 
the défendants be perpetually enjoined from using the said 
invention in the future ; third, that upon the entry of such a 
decree, and the payment of the damages agreed on, the 
plaintiff should grant to the défendants, and the défendants 
Bhould accept, a license to use the said invention. 

The terms of the license were particularly specified in this 
agreement of compromise, and one of its provisions is that 
in case of a failure of the défendants to pay the royalty speci- 
fied therein, or maintain the selling price of the hungs at the 
agreed rate, the plaintiff should be entitled to revoke the 
license, by giving written notice of revocation to the défend- 
ants. In pursuance of this written contract between the 
parties a final decree was entered in this action, according 
to the prayer of the bill, and awarding the plaintiff $2,000 
for his damages, and directing the issue of a perpétuai injunc- 
tion forbidding the use of the said invention by the défend- 
ants. Upon the entry of such decree the défendants paid the 
damages and costs, and received from the plaintiff a license 
to use the invention as provided in the agreement of com- 
promise. 

Under this license the défendants continued to manufacture 
bungs, of the form described in the plaintiff's patent, until 
July 5, 1879, when the plaintiff gave notice of revocation of 
the license, upon the ground that it had been violated by the 
défendants by selling bungs at less than the prescribed price. 
The défendants disgregarded this notice of revocation of the 
license and continued to use the plaintiff's invention. Where- 
upon the plaintiff applied to this court for an attachment 
against them to enforce their obédience to the perpétuai in- 
junction theretofore issued out of this court, according to the 
direction in the final decree herein. A référence was thereupon 
ordered, to take proofs respecting the acts charged upon the 
défendants, and also respecting the circumstances under which 
the notice of revocation of the license had been given. Pend- 
ing that référence the défendants make the présent applica- 
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tion tliat ail further proceedings to punish them for contempt 
be stayed. 

In support of thia application it is first contended that the 
perpétuai injunction was rendered of no effect by the granting 
of the license. But it seems plain that the granting of a 
license by the plaiatifF could not deprive of vitality a writ of 
injunction issued by the court in pursuance of its final decree. 
In the absence of any order of the court to recall the writ, or 
Buspend its opération, I cannot doubt that it still remains 
alive, and afifords foundation for a commitment of the de- 
fendants, if equity requires such action on the part of the 
court. "Perpétuai injunctions are founded on the equity of 
relieving a man from the necessity of bringing action after 
action." Kerr on Injunction, 44. "The opération of such 
au injunction may be suspended for a given time by the 
action of the court." Kerr, 47. But unless suspended or 
recalled by the court a perpétuai injunction, issued upon final 
decree, continues in existence, and may be enforced at any 
time. 

The real question raised by the license is not as to the 
power of the court to compel obédience to the injunction, but 
whether the plaintiff bas not, by granting the license, acqui- 
esced in the breach of the injunction, and so deprived himself 
of the right to demand a commitment of the défendants. 
Mills -v. Cohhy, 1 Merriville, S; Kerr on Injunctions, 578. 

Upon this question it may be said that if the understand- 
ing between the parties had been that the injunction should 
be superseded, there would be little difficulty in holding, that 
the plaintiff had waived his right to demand a commitment of 
the défendants, notwithstanding their omission to apply for a 
suspension of the injunction by the court. But such oould 
not hâve been the intention of thèse parties. The license 
forms part of the agreement of compromise of January 3, 
1878, made prior to the entry of the final decree. That agree- 
ment provides in express terms, not only for the license, but 
for a final decree and perpétuai injunction. The careful pro- 
visions in this contract for the issuing of a perpétuai injunc- 
tion forbid the conclusion that it was intended that the 
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injûnction, -when isBued, shouldbe forever inoperative, and of 
no avail to the plaintiff. 

To suppose such an intention, is to suppose that the pro- 
vision for a perpétuai injûnction was intended to be vain 
words, without meaning or effect. Moreover, the acts of the 
parties are not in harmony with such an understanding, for 
not only was a final decree directing a perpétuai injûnction 
entered upon notice, without objection, but the writ of injûnc- 
tion was actually issued in pursuance of the decree and served 
upon the défendants by the marshal, ail without objection or 
question by the défendants. The only understanding con- 
Bistent with the ternis of the compromise and the acts of the 
parties is that it was intended that the plaintiff should make 
no complaint respecting the disobedienee of the injûnction 
during the existence of the lioense, but that in case of a ter- 
mination of the license the injûnction should be available to 
the plaintiff for the protection of his rights as fixed by the 
final decree. 

The next position taken by the défendants is that the plain- 
tiff himself was the first to break the agreement respecting 
the price at which the bungs were to be sold, and that the 
notice of revocation was not given in accordance with the 
terms of the license, or because of any substantial violation 
of the license by the défendants, but for the purpose of com- 
pelling the défendants to buy the plaintiff's patent. 

If the défendants were now insisting upon their right to the 
license there might be a question whether it would be com- 
pétent for the court to pass on the effect of the notice of rev- 
ocation upon a motion to attach the défendants for contempt. 
Although in this instance the license is in writing, and no oon- 
troversy exists as to its terms, the remarks of the suprême 
court in Hartell v. Tilghman, (99 U. S. E. 556,) are calou- 
lated to render it doubtful whether, in the absence of a-termi- 
nation of the license by mutual agreement or final decree, a 
revocation of the license could be held to hâve been effected 
by the notice given. But the difficulty with the défendants' 
position is that they now deny the plaintiff's power to graut 

T.l,no.lO — 55 
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a lieense, and assert a right to use the invention describecl în 
the plaintiflf's patent without regard to the lieense, and in fact 
are now using that invention under a claim of right outside 
of the lieense. 

So long as the défendants maintain their présent attitude 
in regard to the plaintiff's patent, the circumstances attend- 
iing the notice of revocation of the lieense, as well as tha 
effect of that notice, are wholly immaterial. 

The next position taken by the défendants is that they bave 
become entitled to hâve the agreement of compromise set 
aside, because of the discovery of a fact of which they were 
ignorant at the time of entering into that agreement, viz. : 
that there was in existence, prior to the date of the plaintifiE'B 
invention, an English patent, issued to one Taylor, for the 
same invention described in the plaintiff's patent; that the 
Taylor patent bas expired, and ail persons are now at liberty 
to use the invention therein described; that they bave pre- 
sented those facts to the suprême court of tbis state by a suit 
against this plaintiff, which they were compelled to bring in 
a state court, because ail the parties are citizens of this state, 
in whicb suit they bave prayed that the agreement of com- 
promise made between them and the plaintifï may be set aside, 
and the plaintiff perpetually enjoined from enforcing said 
agreement, or in any way availing bimself thereof. 

In support of this position the défendants bave exhibited 
to this court the oomplaint filed in the state court, as well as 
a provisional injunction issued by the state court, directing 
the plaintiff, among other things, to refrain in any manner 
from interfering with or disturbing thèse défendants in mak- 
ing, using and selling the bungs which the défendants were 
licensed to sell by the lieense already referred to, and from 
interfering with the défendants' dealings with other persons 
respecting said bungs by intimidating or preventing the cus- 
tomers of the défendants from dealing with them for said 
bungs. Notwithstanding the scope of this injunction issued 
out of the state court, the question whether the pending pro- 
ceeding to punish the défendants for contempt shall go on or 
be stayed is to be decided by this court, and not by the state 
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court ; nor has the contrary been contended hère. But it îs 
contended that the contempt proceeding ■ffill, of neeessity, 
involve the question as to the effect of the invalidity of the 
agreement of compromise upon the liability of the défend- 
ants to punishment, and that this question cannot, with pro- 
priety, be passed on by this court at this time, upon a motion 
to commit the défendants, but should be left to be determined 
by the suit brought in the state court. 

To this position taken by the défendants I hâve given 
careful attention, and with a sincère désire not to deprive 
the plaintiff of any right that he may hâve to ask an adjudi- 
cation of this question at the hands of this court, and my 
conclusion is that the plaintiff will be deprived of no right 
by staying, for the présent, the proceeding to punish the 
défendants for contempt ; and that the action taken by the 
state court renders it proper that such proceedings should be 
stayed untn the state court shall bave determined the ques- 
tions of -which it has become possessed by the suit there 
instituted. That the state court has jurisdiction to enter- 
tain that suit, and to détermine whether the license has or 
has not been lawf ully revoked, and whether the agreement of 
compromise shall be set aside or upheld, must be deemed to 
be settled by authority. Hartell v. Tilghman, (and cases cited,) 
99 U. S. E. 574. It is true that a détermination respect- 
ing the validity of the agreement of compromise may be 
made to dépend upon the construction to be given to the two 
patents in question, and so a question arising under the 
patent laws be determined by a state court ; but such a ques- 
tion is not necessarily to be decided by the state court, for it 
may be held that ignorance of the existence of the Taylor 
patent, whatever may be its terms, affords no ground upon 
which to set aside the agreement of compromise. 

It seems, therefore, that the jurisdiction of the state court 
to entertain the action there brought is not open to be ques- 
tioned. Thus much being conceded, it is impossible to deny 
the competency of the state court to détermine whether in 
equity the plaintiff should be allowed to dérive advantages 
from the agreement of compromise, or to treat the license as 
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revoked during the pendency of the suit there brought ; and 
inasmuch as the state court, after hearing, bas decided that 
during the pendency of the suit the plaintiff is net entitled to 
dérive any advantage from the agreement of compromise, or 
from his notice of revocation of the license, that détermina- 
tion wouid seem to entitle the défendants to a stay of a pro- 
ceeding of the character now pending against them in this 
court ; for that proceeding arises out of acts whieh the pro- 
visional injunction issued by the state court permits the 
défendants to do during the pending of the state court suit. 
Se that, should a commitment of the défendants be the resuit 
of the pending proceeding in this court, the défendants will 
be punished by this court for doing acts in ail respects simi- 
lar to the acts which a compétent court, in an action betvveen 
the same parties, bas declared the défendants to be entitled to 
do, until the question of the validity of the agreement of com- 
promise has been passed on, and that upon a motion. Still 
further, the pending contempt proceeding will be of no avail 
to the plaintiff unless it be followed so far as to compel the 
défendants to desist in future from manufacturiiig bungs 
of the description covered by the license. The very acts per- 
mitted by the provisional injunction of the state court are, 
therefore, in reality the acts sought to be stoppod by the 
pending proceeding in this court. It can hardly be that the 
plaintiff is entitled, as a matter of right, in this way, and by 
motion, to bring in review before this court the action of the 
state court, or, by means of a motion to attach the défendants, 
call upon this court to pass upon questions of which the state 
court has become possessed by a formai suit there daly iusti- 
tuted. 

It has been strongly insisted on behalf of the plaintiff that 
his rights in this court rest upon the final decree of this court, 
and cannot be affeoted by any action of the state court in the 
suit referred to. But the fact that the final decree of this 
court was made by consent, and not upon a détermination of 
the court, and that such consent is contained in the agree- 
ment of compromise, cannot be disregarded. In a certain 
modiiied sensé the decree is part of the contract now before 
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the state court, so that, wbile much question may be maJe as 
to the effect of a decree of the state court setting aside the 
agreement of compromise upon the decree entered in this 
court, equity would seem to require that, in case the agreement 
of compromise be set aside by the decree of the state court, 
Buch a decree be treated in this court as a sufficient ground 
for refusing to commit the défendants for acts done in viola- 
tion of a perpétuai injunction, that has its foundation in that 
agreement. 

Thèse considérations bave impelled me to the conclusion 
that the défendants are entitled to the relief they now seek. 
In coming to the conclusion reached, after full advîsement, I 
hâve not been unmindful of the considération pressed upon 
me so earnestly, that, unless the permanent injunction of this 
court be now enforced, the plaintiff, although he has a most 
formai admission from the défendants of the validity of hia 
patent, and, in addition, has the decree of this court, ob- 
tained upon a compromise and without fraud, sustaining hia 
patent in ail respects, and although infringement of hia pat- 
ent is admitted, is in no better position than he would be if 
the agreement of compromise had been declared void, the 
decree against the défendants in this action set aside, and a 
decree adverse to his patent rendered. 

But this considération, strong as it is, is one to be addressed 
to the state court, which has acquired jurisdiction over the 
agreements of compromise upon which the plaintiff's decree 
is founded, and where full power exista to relieve any hard- 
ships that hâve arisen from its action. An order must 
accordingly be entered staying the further prosecution of the 
pending proceeding to punish the défendants' contempt until 
the hearing and détermination by the state court of the 
action there instituted by thèse défendants, or the further 
order of this court. But in making such order I do not 
intend to express any opinion as to the plaintiff's right to 
proceed with any formai action already brought in this court, 
or by a formai action in this or any other court of the United 
Statea to seek such relief as it may be compétent for those 
courts to grant upon the bill filed. The reasons I bave now 
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assigned for granting the application of the défendants are of 
equal force to eompel a conclusion against the alternative 
application made by the plaintiff, and that application ia 
therefore denied. 



Ameeioan Diamond Eock Bobina Company v. Sheldon and 

others. 

(Circuit Court, B. Vermont. February, 1880.) 

Patent— Motion fou BEHEAiiiNa.— The granting of a motion for a re- 
hearing af ter a decree for an injunction and account, upon the inf ringe- 
ment of a patent, rests in the Sound discrétion of the judges who heard 
the cause. 

Bamb — AeticI/ES Made Bepokb and Sold After Expiration op 
Patent. — Articles illegally manufactured during the life of a patent 
cannot lawfully be sold after the expiration of the same. 

In Equity. 

Whebleb, J. a motion for a rehearing bas been filed sînce 
the decree for an injunction and an account, in support of 
which counsel for the défendants hâve submitted a brief ; and 
a motion to restore the injunction as to machines made dur- 
ing the life of the patent infringing upon it bas been beard. 
The motion for rehearing rests entirely upon the ground that 
the décision made is, as is alleged, for many reasons errone- 
ous, and is supported by the certiâcate of two counsel. 

The English practice of granting a rehearing upon the cer- 
tiâcate of two counsel, as a matter of course, does not prevail 
in the fédéral courts of this country. Brown v, Aspden, 14 
How. 25 ; U. S. v. Wright's Adm'r, 1 Black, 489 ; Public Schools 
T. Walker, 9 Wall. 603. According to the présent practice in 
this court the granting such motion rests in the sound discré- 
tion of the judges who bave heard the cause or made the 
décision. This seems to be the gênerai practice in the circuit 
courts of the United States. Daniels v. Mitchell, 1 Story, 
198 ; Jenkins v. Eldridge, 3 Story, 299. This ig ail that is 
claimed by counsel for the défendants. 
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The brief has been carefully examined, and it présents 
scarcçly anything not before presented by counsel, and fuUy 
considered. The validity of the reissued patent was estab- 
lished by Jadge Shipman, upon Bubstantially the same record 
in the eouthem district of New York. Am. Diam. Rock Bor- 
ing Co. v. Sullivan Machine Co. 14 Blatchf. 119. That décis- 
ion was foUowed and concurred in in this case, and the 
décision in that respect could not be changed in this case 
without overruling that as well as the one in this case. The 
only other questions are those relating to infringement and 
to the effect of the New Hampshire decree. The question of 
infringement by the means held to be an infringement in this 
case was not determined by Judge Shipman in either case 
before him. It was merely postponed to final hearing ; so 
that question was fuUy open. It was very carefully consid- 
ered, and nothing new is presented in regard to it. 

It seems to be understood or assumed that the patent has 
been held to cover a conical boring head, but that is not cor- 
rect. It has been merely held that fiUing into the center to 
make a conical head to bore by the same means as the an- 
nular head infringes the patent for the annular head, although 
it may be, and probably is, an improvement upon the annu- 
lar head. And likewise in regard to filling out the stock even 
with the laterally projecting diamonds. 

And there is nothing new about the New Hampshire decree. 
The fact remains that the causes of action there were différ- 
ent from those hère, so they had not pas'sed under judgment. 
And the issue hère is not shown to bave been aetually decided 
by the court there, for nothing was decided there relating to 
the merits of either case. 

It is urged that the plaintiff doesnotproceedtoanaccount- 
ing under the decree, so that the défendants can appeal. 
This motion, however, was filed before there was any time for 
such accounting, and its pendency may hâve thus far pre- 
vented. Whether it has or not, that is no ground for a 
rehearing, although it might become a ground for dismissing 
the bill for want of proseoution. On the whole, it is quite 
apparent that a rehearing, under the rules, would not, with 
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any reasonable degree of probability, change the resuit, but 
would only delay this and other causes, and add to the 
expense of the parties. 

The patent was granted under the acts of congress of 
1836 and 1861, and carried the full and exclusive right and 
liberty of making, using, and vending to others to be used, 
the patented invention, during the term of the patent. Act 
of 1836, § 5. The défendants hâve machines made during 
the term of the patent, and which were infringements when 
made. If they could be made then and used now, in défiance 
of the owner of the patent, the exclusive right granted would 
not be fuUy enjoyed. The grant of the exclusive right is 
substantially the same in this country as it is in England. 
The question raised hère arose there in Crossley v. Derby Gas- 
Light Co. Webst. Pat. Cas. 119. The case is more fuUy 
reported in 4 Law Jour. N. S. Chan. 25. There the patent 
■would expire on the ninth of December, 1829; and on tha 
twenty-eighth of November, before a bill was filed praying 
for an injunction against using infringing machines and for 
an account, the vice chancellor granted the injunction, and 
directed the account, and the défendants appealed. 

After argument, the lord chancellor, Lyndhurst, said: 
"This is an appeal from his honor, the vice chancellor, and 
is a case for an injunction against the invasion of a patent- 
right by preventing the use of certain gas-meters. This case 
is very peculiar, and is distinguishable from ail other cases 
in the books. It appears that the plaintiff obtained his pat- 
ent on the ninth of December, 181.5, and that on the twenty- 
eighth of November, 1829, only a few days before the patent 
expired, he fîled a bill. It was objected that the court would 
not interfère, just on the eve of the expiration of the patent, 
and grant an injunction which would only last a week. The 
point has never yet been deeided; but I am of opinion that 
the court would interfère, after a patent had expired, to 
restrain the sale of articles manufactured previous to its 
expiration in infringement of a patent-right, and that a party 
would not be allowed to prépare for the expiration of a pat- 
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ent by illegally manufacturing articles, and immediately 
after its expiration to déluge the markets with the products 
of his piracy, and thus reaping the reward of his improbous 
labor in making it. The court would, I say, in such case 
restrain him from selling them, even after the expiration of 
the patent." This doctrine does net appear to hâve been 
denied or qnestioned afterwards, and waa frequently carried 
eut, in effect, by decr.eeing the destruction of infringing 
machines. Betts v. De Vitre, 34 Law Jour. Ch. 289 ; Need- 
ham V. Oxley, 11 Weekly Eep. 852. 

In Curtis on Pat. § 436, it is laid down as clear law that, 
"if the patent bas expired, the account and the injunction 
will extend to ail the articles piratically made during the 
existence of the patent, though some of them may remain 
unsold." The illegality attaches to the things themselves. 
The person making thom bas no right to make them — no 
right to them when made ; he can import none, and none will 
accrue by their passing into time when they might be made. 
The ordinary injunction in such cases, in effect, restrains ail 
infringement of the patent, and is, in form, perpétuai. It 
would, doubtlesSj cover an illégal sale or use after the expira- 
tion of the patent. In this case the ordinary injunction bas 
been suspended in the course of proceedings to limit the 
term of the patent, and there is, therefore, no injunction 
now in force. 

The motion for rehearing is denied, and the injunction re* 
stored as to machines made in infringement of the patent. 
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Mainwaeing V. Baek Caebib Dblap, etc. 

{Distriet Court, S. D. Mw York. March 6, 1880.) 

Gbnbkai. Cargo— Stowage — Dangbbous Abticle— LrABn^rar of Ship. 
— "The ship is not responsible for injury neceasarily resulting to the 
goods of one shipper, by a gênerai ship, from their being carried in thè" 
same vessel with the goods of other shippera, which, by usage, are a 
proper part of the same gênerai cargo ; but if such injury, nevertheless, 
could hâve been avoided by the exercise of reasonable skill and attention 
on the part of the persons employed in the conveyance of the goods, then 
it is not deemed to be, in the sensé of the law, such a loss as will exempt 
the carrier from liability, but rathcr a loss occasioned by his négligence 
and inattention to his duty." 

Certain baies of empty bags were shipped on an open-beam veasel, put 
up as a gênerai ship, under a bill of lading stipulating for their delivery in 
good order, the " périls of the sea " exoepted. The bags were placed on 
a temporJiry deck of planks, covered with mats, directly over certain 
tierces of bleaching powder stowed in the lower hold. Hdd, that the 
ship was liable for the destruction of such bags caused by the fumes of 
the bleaching powder, set free by the pressure and workingof the cargo 
during heavy weather, without any négligence upon the part of those 
in charge of the vessel, in the absence of direct proof that such stowaga 
was necesaary to the trim of the vessel. 

In Adràiralty. 

E. G. Bell, for libellant. 

A. J. Heath, for claimants. 

Choatb, J. This is a suit to recover damages for injury 
done to baies of empty grain bags, shipped by the libellant at 
Liverpool for New York, under a bill of lading which stipu- 
lated in the usual form for their delivery in good order, "the 
périls of the sea" excepted. The bark was put up as a gênerai 
ship. Her cargo consisted of 323 tierces and 40 casks of 
soda ash, 300 drums of caustic soda, 265 tierces of bleaching 
powder, 1,850 saoksof sait, 10,000 fire-brick, 1,703 empty 
petroleum barrels, 840 boxes of cutch, and 110 baies of bags, 
of which 67 were shipped by the libellant. There was some 
other miscellaneous cargo, of no great amount, which it ia 
unnecessary to mention in détail. The bark is what is ealled 
a,n open-beam vessel, having two deoks, the lower deck being 
laid only for a space about 25 feet long in the bow and about 
30 feet long in the after-part of the vessel. Upon the beama 
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between thèse two permanent decks were laid planks, and 
over the planks were laid mats. The planks were laid edge 
to edge, but rather loosely, together. The soda ash and the 
bleaching powders were stowed in the lower hold, two and 
three tiers high. Between two of the beams, amidships, the 
bricks were stowed, on top of the casks. This cargo fiUed the 
the lower hold up to within a foot or a foot and a half of the 
beams. The empty barrels were stowed between decks, mostly 
in the fore peak. The sait was stowed between decks, partly 
aft and partly amidships. The cutoh was stowed on the sait. 
The bags were stowed in two places between decks, part of 
them on this temporary deck of planks covered with mats, 
directly over the bleaching powders, and part of them aft on 
the permanent deck. 

The vessel left Liverpool on the third day of November, 
1877, and did not arrive at New York until the eighteenth 
day of January, 1878. She hàd a very tempestuous voyage, 
was obliged to put into Holyhead and remain there about 
three weeks, and on the tenth of January she encountered 
a gale of great violence, which lasted three days, during 
which she was, for a short time, on her beam ends, and took 
in some water, which the pumps could not reach. After this 
gale the vessel was somewhat listed to port. Some of the 
casks of bleaching powder and soda ash were broken. Upon 
arrivai the baies of bags were delivered in good order except 
some 32, which were corroded and eaten on the outside so 
that the fabric crumbled and became dust. This is the effect 
upon such fabrics of the fumes of bleaching powders, which 
consist largely of the chloride of lime. The évidence shows 
clearly that the baies of bags did not corne in direct con- 
tact with the bleaching powders, bat that the injury was 
done by the fumes arising from them. It is proved, also, that 
such fumes, dangerous to such fabrics as bags, arise from the 
bleaching powders wherever the powders are free — that is, not 
enclosed in casks — even without the powders being wet. It 
f arther appears that thèse bleaching powders bave a destruc- 
tive eiïect upon the hoops of the casks in which they are 
enclosed, having a tendency to cause the casks to faU apart. 
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There is, I think, no doubt, upon the testimony, that the 
bleaching powders and. soda ash were properly dunnaged and 
stowed in the lower hold, and that the breaking up of some 
of the casks was owing to the pressure and working of the 
cargo during the heavy weather encountered, and the effect 
oî the bleaching powders on the casks themselves during the 
long voyage, and that it could not hâve been prevented by any 
reasônable care and skill on the part of those in charge of the 
vessel. 

It was not shown, by any direct évidence, in what part of 
the ship the damaged bags were stowed; whether they were 
those stowed on the temporary deck above the bleaching pow- 
ders, or aft on the permanent deck. It is the theory of the 
claimants that the fumes in the hold of a ship penetrate into 
ail parts of the ship, and that they are espeeially strong in 
the after-part. In the absence of proof, however, which it 
would seem that the vessel could easily hâve produced, of the 
place from which the damaged bags came, I am unable to 
believe that thèse dangerous and corrosive fumes passed up, 
by and around thèse baies of bags on the temporary deck im- 
mediately above, without injuring them, to attack with accu- 
mulated destructive force other baies at a greater distance. 
I think, although the claimant's theory has some support in 
the opinions of some of the witnesses, the weight of évidence 
is that the danger of injury from bleaching powders dépends 
in. a great manner on the distance between them and the 
articles liable to be injured, and that it must be taken as 
proved that the damaged bags were those immediately above 
the bleaching powders on the temporary deck. 

It is also cleai-ly proved that the earrying of bleaching 
powders and soda ash in the same vessel with baies of bags, 
as parts of a gênerai cargo, is a well-established usage of the 
trade between Liverpool and New York, and that the usage 
extends to the use of open-beamed vessels, like this bark, for 
the carriage of such gênerai cargoes, including thèse articles. 

It is claimed, on the part of the libellant, that the injury was 
caused by the stowing of the baies of bags too near the bleach- 
ing powders, and upon this temporary and loosely laid deck, 
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in sucli a way that they would be directly exposed to the 
fumes that would arise from the bleaching powders, if, as in 
fact happened, any of the casks should beoome broken during 
the voyage ; that a proper and reasonable care, having regard 
to this particular danger, required that the baies of bags 
should hâve been stowed on the permanent deck, or further 
away from the bleaching powders. On the part of the claim- 
ants, it is contended that the injury was caused by the périls 
of the sea, by which the casks were broken up, and that the 
stowage of the différent parts of the cargo was proper, and 
with due and reasonable care for the protection of one part of it 
against injury from other parts, and that the stowage of part 
of the baies of bags on the temporary deck was necessary to 
the proper trim of the ship. 

Both parties hâve undertaken to prove a usage — the libel- 
lant, that the usage of the trade requires a greater séparation 
between bleaching powders and baies of bags or similar fab- 
rics; and the claimants, that the usage of the trade is to stow 
the baies of bags as near to or nearer to the bleaching powders 
than in this case, and without interposing any more effective 
barrier between them. But, after the examination of a very 
large number of witnesses, the resuit is that there is no usual 
mode of stowage in this respect, but that some masters and 
some stevedores take more and some take less précautions 
against this particular danger; that in steamers, which. are 
built in compaftments and afford much greater facilities for 
separating cargo, the bleaching powders are carried in sepa.- 
rate eompartments from baies of bags and similar goods liable 
to be injured by the fumes ; that in sailing ships the bleach- 
ing powders are usually carried in the lower hold, and the 
bags generally, but not always, between decks, but that on 
this particular point of stowing the bags on a temporary deck, 
immediately above the bleaching powders, there is no settled 
usage. Although it appears that in many cases they hâve 
been stowed in positions of equal or greater exposure, yet 
many careful persons place them further away, or as far 
away as possible consistent with the proper stowage in other 
respects and the trim of the ship. 
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The rule of law seems to be well settled that the ship is 
not responsible for injury necessarily resulting to the goods of 
one shipper, by a gênerai ship, from their being carried in 
the same vessel with the goods of other shippers, which, by 
asage, are a proper part of the same gênerai cargo ; but "if 
such injury, nevertheless, could hâve been avoided by the 
exercise of reasonable skill and attention on the part of the 
persons employed in the conveyance of the goods, then it is 
ûot deemed to be, in the seuse of the law, such a loss as will 
exempt the carrier from liability, but rather a loss occasioned 
by his négligence and inattention to his duty." This is the 
rule, even though the proximate cause of the injury is a péril 
of the sea, which brings the injurions force or quality of the dan- 
gerous article into opération upon the other. Clark v. Bam- 
well, 12 How. 280; Lamb v. Pinkman, 1 Sprague, 843. 
Where the carrier is innocently ignorant of the dangerous 
qualities of the article shipped — as, for instance, where the 
article is new in commerce, and its properties not known 
•witbin commercial expérience in the particular trade, and in 
fact unknown to those charged with its carriage, or where 
there is nothing to indicate or create a suspicion of its being 
dangerous — it is not négligence in the carrier to omit such 
précautions as the exercise of reasonable prudence would 
require, if the dangerous qualities of the article were known. 
The Nitro-Olycerine Case, 16 Wall. 524; Pierce v. Winsar, 2 
Cliff. 18; Braise v. Braitland, 6 Elb. Bl. 485. In this case, 
however, it is shown that bleaching powders hâve long been 
an article of commerce in the Liverpool trade, as parts of 
the gênerai cargoes, and that the dangerous and corrosive 
qualities of their fumes are well known, a matter of common 
knowledge in the trade, and so also of the effect of the break- 
ing of the casks in liberating the fumes, and the liability of 
the casks to come apart from the action of the powders. The 
reasonable care that must be exereised to exonerate the car- 
rier must, therefore, be measured by the known danger and 
his means of guarding against it. In discussing a similar 
question, where paper stock was injured by oil and coal dust, 
Judge Blatchford says: "The vessel being up as a gênerai 
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ship, the libellants may not be at liberty to say that it was 
négligence to carry oil in the eame vessel with paper stock; 
but yet the proposition set forth in the answer, that, as the 
shippers of the paper stock knew that the oil was to be taken 
by the vessel, such shippers assumed ail risk of damage to 
the paper stock from the oU, is not a sound one. The true 
rule is that the peculiar character of the coal oil, its pungent 
odor, its volatile character, the damage certain to result to 
other cargo from contact with it, the liability of the casks 
containing it to break by pressure from the working of the 
vessel and let out the oil, demanded especial care in stowing 
the paper stock and the oil with référence to each other." The 
Ship SaUoncello, 7 Ben. 360. The same principle is clearly 
applicable hère ; and the question is whether the danger to 
which the baies of bags were exposed from the bleaching 
powders and from which they suflfered injury was so far likely 
to happen that, in the exercise of that care which a prudent 
man would exercise in the conduct of his own affairs, it should 
hâve been anticipated and guarded against, and then whether 
there were means to guard against it. The ship is not re- 
sponsible for the unusual prolongation of the voyage, nor for 
the violence of the wind and waves ; yet I think a reasonable 
prudence and care would, upon the évidence, hâve anticipated 
that, in the course of the voyage, some of this bleaching pow- 
der would be likely to get out of the casks, and to injure the 
baies of bags stowed with référence to the bleaching powders 
as thèse were stowed. If this had been anticipated the pré- 
caution to guard against the danger was obvious enough to 
stow the bags further away, or on the permanent deck, or to 
place other cargo not liable to injury beneath them on the 
temporary deck, if it was of a nature to obstruct the passage 
of the fumes. 

It is suggested that the stowage that was made was neces* 
sary to the trim of the ship, but this is not proved. There is 
no testimony on the subjeet. It is, doubtless, true that in. a 
gênerai ship no particular shipper can demand that his goods 
be put in a particular place, or in the very safest place for 
them. The stowage must necessarily bave référence to the 
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trim of the ship. The safety of the ship is of greater concern 
to ail than the safety of any particular part of the cargo. 
And this considération may modify what would otherwise be 
the duty of the Bhip-master in separating articles dangerous 
one to the other. But in the absence of évidence it cannot 
be assumed that the cargo could not hâve been, in this re- 
spect, with safety to the ship, stowed otherwise than it waa 
stowed. The proof shows clearly that the other baies of bags 
were stowed-more safely as against this particular péril, and 
it is not shown that thèse baies could not equally hâve been 
protected from the natural effects of the bleaching powders. 
If there was any difficulty in doing so, growing out of the 
necessity of trimming the ship properly, the claimants could 
easily hâve shown it. Therefore, they cannot now make this 
answer to the libellant's claim. 

Decree for libellant, with costs, and a référence to compute 
damages. 



Mainwaring ». The Bark Careie Delap, etc. 

(District Court, S. D. New Tork. April 2, 1880.) 

DiSTBiCT CouBT — NEW Trial. — Motion for new trial denied, under the 
circumstances of this case, in view of the fact that the parties are enti- 
tled, upon appeal, to a new trial in the circuit court. 

In Admiralty. Motion for new trial. 

A. J. Heath, for motion. 

E. O. Bell, opposed. 

Ghoate, J. This case has been tried and determined in 
favor of the libellant, but before entry of an interlocutory 
decree the claimants move for a rehearing on the ground of 
newly discovered évidence, and also on account of a part of 
the testimony being, as is suggested, overlooked. 

1. The alleged newly discovered évidence is expert évidence 
in corroboration of testimony given on the trial that fumes from 
bleaching powders, loose in the hold, are as likely to injure 
cargo remote from the bleaching powders as that in its immé- 
diate vicinity ; also that cargo was injured by the fumes oa this 
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voyage which ■was on the permanent deck, especîally the sait ; 
also that the baies of bags were of such size tbat they eould not 
ali hâve been stowed on the permanent deck ; and that, with 
référence to the trim of the ship, it waa neoessary to stow a part 
of them as they were stowed with référence to the bleaching 
powders. Most of this évidence ia net of a character properly 
called newly discovered, since it was plainly discovered by 
the claimants before the trial. 

But the motion must be denied, because the case has beea 
caref uUy tried in this court, at great expense to the parties, 
and if it should now be heard over again the claimants wiU 
hâve no greater benefit from this further testimony than they 
will hâve on a trial in the circuit court on appeal, to which 
they are entitled as matter of right ; and after a rehearing 
hère the décision would not be final. No doubt one of the 
reasons for giving a new trial in the circuit court is to give 
the parties an opportunity to produce, upon a second trial, 
any évidence which was overlooked upon the first trial, or, in 
other ways, to strengthen their case. If the décision on the 
facts in thia court were final, there would be some ground 
for this application; but, with the right of the claimants on ap- 
peal to Bupply ail the deficienciea that they may hâve dis- 
covered from the expérience of the trial in this court, it 
would be most unreasonable to subject the libellant to the 
further delay and expense of a new trial hère, which may not 
be final. 

2. The testimony referred to, as having possiby been over- 
looked by the court, waa not overlooked. It was carefuUy 
considered. It is the testimony of William McEae, the chief 
officer of the bark, that the storage of the cargo as it was 
stowed had référence to the trim of the ship. One point de- 
termined by the court was that as it appeared that the baies 
of bags in?jured sustained that injury from their stowage with 
référence to the bleaching powders, and as it also appeared 
that if stowed further away they would not hâve been injured, 
it was incumbent on the ship to show that the proper trim of 
the ship made it necessary to stow them in thia da^erouf 
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proximity to the bleaohing powders ; and the court observed, 
"There is no testimony on the subject." 

The testimony of the chief officer was simply that the stow- 
age, as it was, had référence to the trim. This was doubtless 
true. The stowage of every ship must hâve référence to tho 
trim of the ship, but upon the particular question as to whether, 
safely to the ship and the rest of the cargo, a différent mode 
of stowage could hâve been adopted which would hâve been, 
in this respect, safer for the bags, neither he nor any other 
witness gave any testimony. 

Por thèse reasons the motion must be denied. 



Dent v. Rs.dmann. 

Janssbn V. Pattebson and othera. 

District Gourt, E. D. New York. Mardi 9, 1880., 

Attachment — Attachablb Ckedit — Conditi6sal Liability. — The 
différence between the charter money and the freight list of a steamer, 
payable upon the performance of the voyage and the collection of the 
freight according to the bills of lading, is net an attachable crédit until 
the performance of thèse conditions. 

Samb — Answbe of Gaknisheb— Patmbnt of Dbbt into Coubt.— The 
answer of the garnishee, admitting an indebtedness for this différence of 
freight, is not conclusive as between two attaching creditors, upon the 
impounding of the amount of the debt after its payment into the registry 
of the court, in a proceeding in rem to try the title to the f und. 

Patment of Fond — Pboof of Claimant. — In disposing of a f und in its 
registry it is compétent for a court of admiralty to require proof of the 
right of a claimant to any part of the same. 

In Admiralty. 

Butler, StiUman é Huhhard, for Dent, Patterson and others. 

Beebe, Wilcox é Hobbs, for Eadmann and Janssen. 

Benedict, J. In order to a correct imderstanding of tho 
questions presented in the above entitled causes it will be 
neeessary to state with some détail the proceedings had 
therein; 

The £rsl action was oommenced by John Dent, Jr.^, to 
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recover of Cari Eadmann damages for the non-fulfilment 
by Eadmann of a charter of the steamer Croft, owned by 
Dent. 

Dent's libel -was filed December 7, 1877, and after state- 
ment of the cause of action, and that the damages amounted 
to $4,945.42, it avers that Radmann then had crédits and 
effeets in the hands of William Patterson, John Doe and 
Eichard Eoe, owners of the steamship Blagden, then within 
this district. The libel prayed for process in due form of 
law against Eadmann, and that, in case he should not be 
found, his goods and chattels be attached ; and, if sufi&cient 
goods and chattels should not be found, that his crédits and' 
effeets be attached iu the hands of William Patterson, John 
Doe and Eichard Eoe, owners of the steamship Blagden, gar- 
nishees. Upon the filing of this libel, process as prayed 
for -was issued, upon which the marshal made due return 
that he had been unable to find the défendant Eadmann, or 
to attach his goods and chattels, and accordingly had, on the 
seventh day of December, attached his crédits and effeets in 
the hands of William Patterson. On the eleventh of Decem- 
ber Patterson entered his appearance in Dent's action, as 
gamishee, and filed an answer, wherein he states that the 
owners of the steamship Blagden are indebted to Eadmann 
in the sum of jË355, 19s. 6d,, under a charter of that steamship, 
being the différence between the amount of the charter and the 
freight list fumished to said steamer by the said Eadmann, 
and also in the sum of $396.22, for address commission and 
freight brokerage on the said cargo. Upon this statement 
the said garnishee submitted himself as to the f qrther disposi- 
tion of said money to the orders of this court. Thereupon, 
on motion of the proctors for Dent, it was ordered that the 
said garnishee pay into the registry of this court the amount 
of money admitted by his answer to be due f rom the owners 
of the steamship Blagden to the respondent Eadmann, upon 
the charter referred to, which order was complied with on 
the same day. Subsequently, and on the fourteenth day of 
December, Dent caused to be issued in his action an aliaS: 
prooeas agaiast Badmanu, upon which, ou the seveuteeutli 
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of December, Eadmann was duly serveci, and on the return 
day appeared in the cause, and thereaffcer filed his answer to 
Dent's libel, denying ail liability upon the chai'ter of the 
eteamship Croft, and also denying that he had any crédits or 
effects in the hands of Patterson and the other owners of the 
Bteamship Blagden. 

Nearly a year after, and on November 7, 1878, the second 
of the above mentioned actions was commenced by the iiling 
of a libel by John H. Janssen, assignée of the before men- 
tioned Cari Eadmann, against the before mentioned William 
Patterson, John Doe and Eichard Eoe, owners of the steam- 
ship Bladgen, to recover of the said owners the sum of £355, 
19s. 6d., and also the sum of $396.22, alleged to hâve 
become due by virtue of a charter of said steamer made by 
Eadmann ; being the same charter referred to in the answer 
of Patterson garnishee, in the suit of Dent; which sums 
Janssen elaimed to hâve become due and paj^able to him by 
virtue of an assignment of the said charter of the Blagden by 
Eadmann to him. Process having been duly isaued upon 
this libel of Janssen against Patterson and the other owners 
of the Blagden, and returned "not found, " and it being made 
to appear to the court that the money paid into the registry 
in behalf of Patterson, on the eleventh of December, 1877, 
in the manner already described, was elaimed by Janssen to 
be the money of Patterson and the other owners of the Blag- 
den, applicable to the payment of the debt then due from 
said owners to him, as alleged in his libel, an order was 
made impounding the said money in the registry until the 
further order of the court, and directing that ail persons hav- 
ing or claiming to hâve any interest in said money be cited 
to appear and answer the claim of Janssen thereto on the 
twenty-sixth day of March following. Due service of this 
order having been made by publication, in the manner di- 
rected, and by delivering the order to the proetors for the 
libellant, Dent, upon the return day thereof Dent duly appeared, 
and ail others made default. On the fifth of April follow- 
ing, Dent filed an answer to the libel of Janssen, wherein he 
accompanies a déniai of most of the averments of the libel 
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with a statement of the gronnd of his claim to the said money 
in court, namely, that William Patterson and the other owners 
of the eteamship Blagden were, on the seventh day of Decem- 
•ber, 1877, indebted to Cari Eadmann to an amount equal 
to the fund in court, which debt had been duly attached as 
the property of Eadmann in the action eommenced by him 
on that day, and had thereafter been paid into the registry 
under the order of this court. He also asserted that Patter- 
son and the other owners of the Blagden had no interest in 
said moneys since the payment thereof into the registry, and 
that JanBsen had never had any interest in the same, and 
was not entitled thereto. 

Such beiag the position of thèse two actions, the action 
brought by Dent came on to be tried in regular order upon 
the calendar, whereupon it was moved in behalf of Dent that 
the action of Dent and the action of Janssen be Consolidated. 
Dent being represented by the same advocate in both ac- 
tions, and both Janssen and Eadmann being represented by 
a single advocate, and no opposition to the consolidation 
being made, the suits were ordered to be Consolidated, and 
thereupon proeeeded to hearing upon the pleadings and proof s. 

The foUowing are the questions thus presented for détermi- 
nation: 

Was Eadman indebted to Dent upon the charter of the 
steamship Croft, as set forth in the libel of Dent, and at the 
time of filing the, same? 

Did Dent, by means of the attachment issued in his action 
and served upon Patterson, tbe master of the steamship Blagr 
den, on December 7, 1877, acquire an interest in the money 
now in the registry? 

Were Patterson and the other owners of the steamship 
Blagden indebted to Janssen, assignée of Eadmann, upon the 
charter of the Blagden, as set forth in the libel of Janssen, 
and at the time of the filing thereof? 

If so indebted, is the fund in court applicable to the pay- 
ment of such debt as being the property of said owners ? 

In regard to the indebtedness of Eadmann to Dent npon 
th« charter of the stearnship Croft considérable evidenoe bas 
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been given, and it is stoutly contended, in behalf of Eadmann, 
that the failure on his part to perform the charter of the 
Croft according to the terms of the charter-party was caused 
by neglect on the part of the ship-ownera to perform their 
part of the agreement, and to no fault on his part. But I 
am of the opinion that the weight of the évidence is in favor 
of Dent upon this issue, and that Eadmann must be adjudged 
liable to Dent for the damages arising from the failure to 
load the Croft according to the terms of the contract that 
had been entered into between them. It follo-ws, therefore, 
that Dent is entitled to a decree against Eadmann awarding 
him damages for a breach of the said charter, the amount 
to be aseertained by a référence to the commissioner. 

The next question in dispute is whether Dent, by means of 
his attachment served upon Patterson, the master of the 
Blagden, on the seventh of December, 1877, acquired an 
interest in the fund in court which entitled him to bave the 
eame, or any part thereof, applied to the payment of the debt 
80 found due him from Eadmann. 

The facts material to this branch of the controversy are not 
in dispute. Eadmann chartered the steamship Blagden for 
a voyage from New York to Hamburg, and agreed to provide 
for her a full cargo for the full freight of £2,700, payable in 
cash on the right delivery of cargo. The charter party pro- 
vided that bills of lading were to be signed without préjudice 
to the charter, and contained also the clause, "any différence 
between amount of charter and freight list to be settled at 
port of loading, as customary." In pursuanee of this con- 
tract Eadmann procured a cargo for said vessel from various 
shippers, for which biUs of lading were issued, at such rates 
of freight that when the vessel was loaded the amount of the 
freight list exeeeded the charter money which Eadmann had 
agreed in the charter-party to pay. Under such circum- 
stances the custom is for the master of the vessel, before he 
sails, to draw his draft upon himself to the order of the char- 
terer for the amount of the différence between the charter 
money and the freight list, payable some few daya after the 
arrivai of the ship at the port of destination, and upou deliv* 
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«ry to tlie charterer of such draft, accepted by the master, 
and paying to the charterer the address cotamission and 
freight brokerage, to reçoive the bills of lading and proceed 
to sea. The master's draft, when so delivered, is accepted 
by the charterer as payment of the différence between the 
charter money and the freight list, and the liability of the 
master as well as the charterer, upon the charter party, is 
considered to be settled and ended. 

In this instance the vessel, as before stated, completed her 
loading on December 7th. The excess in the amount of the 
freight list over and above the charter money which Eadmann 
had agreed to pay on the safe delivery of the cargo, after 
deducting the inland freight, was the sum of £355, 19s. 6d. 
The address commission and freight brokerage amounted to 
$396.22. But no draft of the master was given or tendered 
to Eadmann, nor was the bUl for the address commission and 
freight brokerage paid, because of the service of the attaoh- 
ment in Dent's suit. The refusai of the master to deliver 
such draft upon demand occurred after the service of that 
attachment, but on the same day. On the day foUowing 
Patterson proceeded to sea in pursuance of the charter-party, 
but before sailing he swore to the answer to be filed for him 
as gamishee in Dent's suit, and gave to his own agents, 
Messrs. Tucker & Co., who, by the way, were at the same 
time the agents and représentatives of Dent in this country, 
his own draft on himself, to the order of Tucker & Co., for the 
sum of aÊ355, 19s. 6d. payable after the arrivai of the Blagden 
in Hamburg, having previously given his draft for the inland 
freight of portions of the cargo to the railroad companies 
entitled to that portion of his freight. This draft of the 
master given to his agents, and which was for an amount 
equal to Eadmann's portion of the freight of the Blagden 
when collected, Messrs. Tucker & Co. indorsed and sold for 
cash, and caused the proceeds thereof, together with the 
amount of the address commission and freight brokerage, to 
be. paid into the registry of this court, in aocordanoe with an 
understanding had with Patterson before he sailed, and io. the 
manner horeinbefors describ^. Ihere is a slighjk idjsM^p* 
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ancy between the amount paid into the regîstry and the 
amounts stated in Patterson's answer, which I suppose is 
accounted for by a déduction of the brokerage on sale of the 
captain's draft, and a further déduction of $10. But as this 
small différence bas not been alluded to by counsel, I do not 
notice it. 

From the foregoing statement it is apparent that at the 
time Of the service of the attachment upon Patterson the 
only debt due Eadmann, attachable in the hands of Patterson 
or the owners of the Blagden, was the indebteduesa of the 
owners of the Blagden for address commission and freight 
brokerage. This sum, according to the eyideuce, became 
due Eadmann in New York, at the completion of the loadiag 
of the steamer, and it was therefore a debt attachable, as a 
crédit of Eadmann with the owners of the steamer, at the 
time of the service of the attachment upon Patterson. But 
there was then no attachable crédit arising out of the differ- . 
ence between the charter money and the freight list of the 
steamer, beoause the amount of that différence was due only 
in the event of the delivery of the cargo in Hamburg. Any 
liability for that différence in freight was dépendent upon the 
performance of the voyage, and the collection of the freight 
according to the bills of lading. To an action in asaumpsit 
by Eadmann against Patterson, at the time the attachment 
was served, the perfect answer would be, that the excess of 
freight had not been coUected, and might never be. There 
being no cause of action by Eadmann against the owners of 
the Bladgen for this différence of freight, there was no such 
debt attachable in their hands. Such is the established law. 
Drake on Attachments, § 641 ; Keyea v. Milwaukee â St. Paul 
R. Co. 25 Wis. . 

But it is said Patterson, in bis answer as garnishee, had 
admitted an indebtedness for this différence of freiglit. If 
the proceeding on the part of Dent was against Patterson 
personally, to recover the amount of bis liability to Dent by 
reason of the attachment served upon him, there might • be 
forcé ia the suggestion that Patterson would be estopped 
ftdïUdeÀymg the existence of snch a debt. But hère, upon 
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the motion of the proetora for Dent, Patterson haa paid into 
the registry of the court a sum of money equal to the amouat 
of the debt which Dent claima to hâve attached in his handa. 
By thia payment any liability on the part of Patterson to 
Dent, arising out of the aervice of the attachment upon Pat- 
terson, was terminated. The controversy, so far as Dent is 
concemed, -waa then transferred to the fund in court, and 
when, by an order of the court having the fund, made aa 
above stated, the fund was impounded upon the prayer of 
Janssen, and when thereafter, upon the motion of Dent, the 
Buits of Dent and Janssen were Consolidated, no person but 
Dent having seen fit to appear in the suit of Janssen after due 
notice, as prescribed by the order of the court in aoeordanee 
with the practice of the admiralty in dealing with funds in 
the registry, the proceeding thereupon became in eSect a sin- 
gle proceeding in rem, to try the title to the fund in court, as 
between the two attaching creditors, Dent and Janssen. Such 
being the character of the présent proceeding, it is plain that 
Patterson's statement in his answer ia, to say the least, not 
conclusive, aa against Janssen. With more force it might 
hâve been contended, although it bas not been contended, 
that Janssen is concluded by the averment in his libel that 
he had the right to demand and hâve of and from the said 
Bteamship, before her sailing from the port of New York, the 
différence between the sum agreed to be paid by the charter- 
party and the amount of freight agreed to be paid by the bill 
of lading. But when the whole libel is taken together, set- 
ting forth, as it does, the charter-party at length, I think that 
it may, perhaps, be considcred that such statement was not 
intended to be an admission of any f act ; especially as an 
averment of the fact that such difierence was due before the 
vessel sailed for New York would be mère surplusage, for the 
libel of Janssen was filed November 7, 1878, nearly a year 
after the departure of the steamer. The only liability on the 
part of the owners of the Blagden to Eadmann, at the time 
of the service of the attachment in Dent's suit, being, there- 
fore, for the addresa commission and brokerage, amounting 
to the Bum of $396.22, the interest of Dent in the fund,cannot 
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exceed that sum. Whether he is entitled to that amount îs 
dépendent upon the question next to be considered, namely, 
whether the interest of Eadmann in this charter of the Blag- 
den had been transferred to Janssen before the service of the 
attachment in Dent's suit, as Janssen now claims. 

The détermination of this question of fact I should hâve 
been glad to avoid, if possible, because of the flat contradic- 
tion between the witnesses. But, brought as I am to face 
that question, I am constrained to say that the impression 
produced upon my mind by the testimony, taken together, is 
adverse to the position that the interest of Eadmann in the 
charter of the Blagden was transfered to Janssen prior to the 
attachment of Dent, and my conclusion is that such transfer 
was subséquent to Dent's attachment. The assignment to 
Janssen bas, therefore, no effeot to defeat the opération of 
Dent's attachment upon the debt then due and owing to 
Eadmann from Patterson, which debt, as already pointed out, 
amoujated to the sum of $396.22, and no more. It foUows, 
of course, that Dent is entitled to hâve satisfaction of his 
claim against Eadmann, to that amount, out of the fund in 
dispute. 

Thèse conclusions leave little to be said in regard to the 
claim of Janssen. The libel of Janssen was filed so long 
after the departure of the Blagdsn upon the voyage described 
in the charter that, in the absence of any évidence, or even 
suggestion, to the contrary, it is proper to infer that the 
charter had then been performed, and that the freight, payable 
by the bUls of lading delivered to the master, had been collected 
by him according to their ténor and his duty. At the time of 
filing Janssen 's libel the liability of the owners of the Bladgen, 
for the différence between the charter money and the freight 
list, had therefore become fixed and absolute. This, indeed, 
waa admitted on the trial, and the amount of that liability 
must be conceded to be equal to the fund in court, less the 
address commission and freight brokerage. It follows that 
Janssen is entitled to a decree for that amount, and to bave 
his said olaim satisûed to that amount out of the remaining 
money in the xegistiy, the same being, as the évidence shows. 
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the proceeds of a sale of Patterson's own draft upon himself, 
to the order of Tueker & Co., his agents. 

I hâve thus far omitted to notice the effort made by 
'Dent to defeat the claim of Janssen by showing a subsé- 
quent assignaient of Eadmann's claim against Patterson, by 
Janssen, to Charles Graeff. It would seem to foUow, from 
the conclusion already announced, that the interest of Dent 
in the fund is conflned to the sumof $396.23; that Dent bas 
no standing in court to contest tbe claim of Janssen to 
the remainder of the fund. But, -without determining the 
right of Dent to dispute the claim of Janssen to this remain- 
der, it must be held to be compétent for this court, when 
disposing of a fund in its registry, to require proof of the right 
of Janssen to any part thereof. I therefore notice the faot, 
proved by Dent, that Janssen, since the commencement of 
his suit, and on the twenty-seventh of January, 1879, assigned 
his interest in the said charter to Charles Graeff. In the 
assignment then executed by Janssen, however, no mention is 
made of the pending suit, and Graeff, when examined as a 
witness upon the trial, not only made no application to be 
made a party to this suit, but seemed to consider that Janssen 
retained some interest in the claim, notwitbstanding the ab- 
solute assignment by him. It is not seen how such an assign- 
ment can defeat the action of Janssen. It will, however, be 
proper that Graeff be afforded an opportunity to apply to be 
made a party to this proceeding by formai notice of the de- 
cree about to be entered herein before entering the same. 
Such notice wiU be directed upon the application of either 
party within five days from the date of this opinion. Upon 
service of such notice a decree will be entered, directing that 
out of the fund in court the libellant Dent be paid the sum of 
$396.22, less the fées of officers of court in his suit, in 
satisfaction, pro tanto, of the amount adjudged to be due him 
from Cari Eadmann, upon the charter of the steamship Groft, 
in the pleadings mentioned ; and that the remainder of the 
fund, less the fées of officers of court in the suit of Janssen, 
be paid to Janssen, or to Graeff, if his interest is made to 
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appear, in satisfaction, pro tanto, of the amonnt adjudged to 
be due him upon the charter-party of the steamship Biagden, 
in the pleadings mentioned. 



BuNGB and another v. Thb Steamship Utopia, etc. 

Zeismbb and others v. The Steamship Utopia, eto. 

(IHstrict Court, 8. D. New York. March 3, 1880.) 

Collision — Immodekatb Ratb op Speed— Fog.— Eleven knots an hour 
is an immoderate rate of speed, where the fog is so tliick that vessela 
can only be dimiy seen at the distance of a quarter of a mile. 

Samb — DuTT op Steamer to Stop — Vbssel m a Foo. — A steamer sliould 
Btop whea uncertain as to the course of a sailing vessel by leason of a 
fog. 

EïvrDBNCB — Statbmbnt dp Masteb — Contradiction op Testimont. 
A statement made by the master of a steamer before the roceiver of 
wrecks, in pursuance of the merchant's shipping act of lS.5-1, (17 and 
18 Vict. c. 104,) is admissible in évidence to contradict the testimony of 
Buch master in a trial for collision. 

Bamb — Opficial Loq. — Facts stated in an officiai log, made and signed 
by thosa chiefly having knowledge of the facts, must, as agiiinst tho 
ship, be taken to be true, un lésa a mistake is clearly shown. 

E. D. Bcnedict, for libellants. 

H. T. Wing and C. Van Santvoord, for claimants, 

Choate, J. Thèse suits are brought by the owners of the 
German bark Helios, and the owners of her cargo, to recover 
the value of the vessel, and her cargo of petroleum and staves, 
which were totally lost by collision with the steamsliip Uto- 
pia, on the sixth day of September, 1878. 

The place of the collision is stated in the libels to hâve 
been in latitude 43 deg, 34 min. north, longitude 50 deg. 18 
min. west. The answers make the place a little further to 
the southward and eastward, but the différence is not mate- 
rial, and the place is admitted to hâve been on the great baiik 
of Newfoundland, near its southern edge. 

The collision took place in the day-time, a little after 5 
o'clock in the aftemoon. The steamer was bouad from Lon- 
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don to New York. Bhe waa a passenger and fi-eigliting steam- 
ship of 1,700 tons, and running in a regular Une. Her 
length was about 350 feet. The bark waa loaded with a fuU 
cargo of petroleum and stavea, and was on a voyage from 
New York to Eotterdam. 

The libels aver that the bark, when she sighted the steamer 
was sailing east by south, with ail sails set exeept the stud- 
ding sails, and that the wind was south-west, and that the 
bark waa making a speed of seven miles an hour, or there- 
about. 

The anawers aver that the wind was about south-west, S. 
W. by S., and blowing a good full-sail breeze. An attempt 
was made upon the trial, on the part of the claimants, to 
ahow that the wind, at the time of the collision, waa S. W. 
by W. J W. ; but by a great prépondérance of the testimony 
it was shown that the wind was not at ail to the westwardly 
of Southwest, and this effort to show that it was so bas no 
support in the proofs, and is in conHict with the answers. It 
must therefore be taken as a fact in the case that the wind 
was south-west. 

The faets of the collision are thus stated in the libel: 
"The weather was very foggy, and a compétent lookout waa 
atationed on the bow, by whom three loud blasts of a fog- 
hom continued to be blown at very short intervais, and by 
whom, also, a càreful lookout was kept. A compétent man 
was also at the wheel, the master was walking on the main 
deck, and the boatswain and a seaman were also forward, 
and ail were listening carefully for signais, etc. At a few 
minutes past 5 o'clock the lookout descried through the fog 
the sail of a vessel right ahead, and immediately reported 
such sail right ahead. 

"The master, hearing the report, ran to the forward deck 
and saw the sail ahead, and for a moment he aupposed it to be 
a fishing vessel at anchor — that being a locality where the 
présence of auch a veasel at anchor might reasonably be ex- 
peoted. On that supposition he called to the man at the 
wheel to put the wheel to starboard, but almost immediately, 
and before the order to starboard could be obeyed, he saw 
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that the vessel was a steamer coming almost directly upon 
them, but apparently changing so as to bear more towardà 
the port hand of the hark, and thereupon, in order to co- 
operate as far aa possible -with the movement of the steam- 
ship, he ordered the helm of the bark to be put hard a-port, 
and her helm was at once put hard a-port. The steamer was 
then 80 near, and coming at so rapid a rate, that the course 
of the bark was only ohanged about two points under the 
port helm when the steamship struck her on her port side, 
just aft of the fore rigging, a diagonal blow, cutting in nearly 
to the main hatch, and causing the bark to sink so speedily 
that her crew barely escaped with their lives, losing every- 
thing except the clothes which they had on at the time." 

The libels further aver "that the steamer was running a 
rapid rate of more than 11 knots an hour, and at too great a 
rate of speed, and without keeping as careful and attentive a 
lookout as should hâve been kept, or blowing as loud and as 
fréquent signal whistles as should hâve been blown, and that 
she did not in time adopt and continue proper measures to 
keep clear of the bark by passing her on one side or the other, 
or by stopping and backing in time, but by changing her 
course as she did she ran directly upon the" bark, and was 
otherwise oarelessly navigated ; that the bark was in no way 
in fault ; that the steamer was seen as soon as it was possible 
to see her ; that the collision was then, so far as the bark 
was concerned, inévitable, and that the changes of helm in 
the bark were only made in extremis, and that the only effect 
of them was to change the position in which the two vessels 
came together." 

The answers allège that "at 4 p. m. the breeze was moder- 
ate, with a thick fog and a drizzling rain, clearing up at 
intervais ; that thereafter the fog was lésa dense and not very 
thick, before and when the vessels first sighted each other ; 
that at about 4 o'clock, there being then a dense fog, two 
lookouts were placed on the bow and two stationed on the 
forward bridge of the steamship, and the master and first and 
third officers were on the main bridge, a quartermaster at the 
wheel, and ail necessary appointments made for tbo oaraful 
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nav^ation of the steamship — :proceeding thenc« forward ata. 
moderate rate of speed of about nine knots, and blowing her 
gteam whistle at intervais of not more than a minute; that 
Bhortly after 6 p. m., and at about 5 : 10, a lookout on the bow 
Bung out, ' A vessel ahead,' and the vessel, afterwards known 
to be the Helios, was seen by the officers of the steamship on 
the bridge, bearing as to situation nearly directly ahead of 
the steamship, about a quarter, of a point, or less, on the 
Bteamship's.starboard bow, showing her port bow, and hav- 
ing the wind free and ail her sails (without studding sails) 
set, and drawing and moving at a rate of speed of about 
eight knots an hour, and sailing south of east, and on a coursa 
inclined to th» southward of , and to pass to the southward of, 
that of the steamship, sailing on a course west by north, 
quarternorth — ^the bark being, when first seen from the steam- 
ship, at a distance off of a mil« and more, ar ■" bo far off that 
on their respective courses tfaere was no danger of a collision 
from proximity, nor any ground for appréhension of danger 
by persons in charge of the navigation of the bark, if ordi- 
narily compétent seamen, and minding theii business ; that 
immediately upon the observation of the bearing and the 
standing of the bark, as aforesaid, the helm of the steamship, 
for greater caution, was ordered to be and was put hard 
a-port, and if the bark had continued, as she should hâve done, 
on the courge on which she was standing when first sighted 
from the steamship, and when the helm ot the steamship was 
ordered to be put and was put a-port, as aforesaid, the two 
vessels would hâve passed — the steamship to the northward 
and the bark to the southward, at a proper and safe distance, 
and so far off that no collision could hâve been possible ; that 
instead of so continuing her course, the bark, after the steam- 
ship's helm had been put a-port, as aforesaid, put her wheel 
to starboard and altered her course to pass to leeward of tha 
Bteamship, snd so as to stand aeross the line of direction of 
the steamship- this through some misconception (from care- 
less observation or other f ault on the part of the bark, aa 
afterwards leamed, but unknown at the time on board tha 
Bteamship) that this great steamship was a ûshing vessel at 
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anchor ; that thîs making of the bark to pass to leeward being 
observed from the Bteamship, the latter's helm was ordered 
to be and was shifted to hard a-etarboard, by which the 
course and direction of the steamship was changed to the 
Bouthward, and so far to the southward, and with speed re- 
dueed by slowing and stopping her angines, that if the bark 
had continued on the course she was making to pass to lee- 
ward the steamship and bark would hâve cleared at a safe 
distance off, and so far off that there could not hâve been a 
collision; that instead of keeping on this last mentioned 
course, the bark, through want of proper seamanship, or 
other fault of persons in charge of her navigation, again 
changed, this time suddenly porting and standing on a port 
helm, so as to throw herself across the bow of the steamship, 
and in such close proximity, through the mismanagement 
and fault of the bark, that the collision followed as the resuli 
of this last change, not with standing the use of ail the pre- 
cautionary measures to avoid the collision, in her power, by 
the steamship, on board of which, immediately upon observ- 
ing this last change of the bark, \he engines were reversed 
full speed astern; that the steamship at the time of the collis- 
ion had but little, if any, headway through the water, and 
the bark was forging ahead on a port helm, angling across, 
until her port side, between the fore and main rigging, struck 
against the stem of the steamship, and thereby the bark was 
badly damaged ; that the collision was caused by the want of 
a proper lookout on the bark, the want of proper attention to 
the sounding of the steamship's steam-whistle, and the mis- 
take by the persons navigating the bark of the steamship for 
a fishing vessel at anchor, through their fault, and their want 
of proper seamanship, and the changing of the bark's course 
each time, after the steamship changed her course to clear 
the bark, so as to cross the bows of tlie steamship, or other- 
wise, through the sole fault of the master and crew of the 
bark, and without négligence or fault on the part of the 
steamship. " 

The Utopia is a British steamer, and by the merchant ship- 
ping act of 1854, § 282, (17 and 18 Vict. c. 104,) itis required 
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that there be enter ed in the ofScial log "every collisioû with 
any other ship, affld the circumstanees under whieh the same 
occurred." By section 283 : "The entries in the officiai log arô 
required to be signed by the master and mate, or some other 
of the créw." By section 285 : "AU entries made in any offi- 
ciai log-book, as hereinafter direoted, shall be received in 
évidence in any proceeding in any court of justice, subjeot to 
ail just exceptions." * 

In pursuance of the duty required of them by this statute 
♦be master and mate of the TJtopia signed an officiai log, con- 
'«ining the folio wing stateruent of this collision: "Weather 
thick, with rain, clearing at intervais; steamer proceeding 
with careful attention to the state of the weather; suddenly 
a ship was aighted nearly ahead, when we slowed eugines and 
gtopped; ship and steamer ported, but instantly the ship 
kept away, compelling the steamer to starboard ; the ship at 
this time was dangerously close to the steamer, and a collis- 
ion being inévitable the enginea were reversed, fuU speed 
astem, when she suddenly ported and ran across the bows of 
the steamer and feU against the stem, crushing her broadside 
in with the force of her own impetus, and resulting in the 
total wreck of the bark Helios, of Pillan, Captain George 
Zeismer, from New York, bound to Eotterdam, laden with 
2,886 barrela of petroleum, with a crew of 12 men, who were 
ail saved by the steamer's life-boats." 

The exact time when this statement was drawn up, or 
when it was signed, is not shown, but the act requires the entry 
to be done as soon as possible after the oecurrence to which 
it relates, and in ail cases not later than 24 hours after the 
arrivai of the vessel in her final port of discharge. The tes- 
timony of the master is that in this case it was done before 
he reached London on his return voyage. 

The libela were filed and the vessel bonded while she waa 
in New York, and before her return to London, so that this 
statement of the collision was made by the master and mate 
of the steamship after they h ad an opportunity to know the 
allégations of the libel as to the circumstanees of the collision. 

T.l,no.lO— 57 
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The steamer left New York for London on the eîghteenth of 
September, and arrived at London on the third day of Octo- 
ber. 

On the tenth of October, 1878, the master of the Utopia 
signed and swore to a statement before the receiver of wrecks, 
in London, which was as foUows : 

"On Friday, the sixth day of September, at 5 v. m., the 
tide at the time being unknown, the weather thick and 
foggy, and the wind in the south-west blowing a fresh breeze, 
the sea smooth, the said ship arrived off the south edge of the 
Grand Bank coast of Newfoundland. The vesael was in 
charge of déponent, who was on the bridge. T. Swain, first 
mate, was with déponent on the bridge ; Polsen, third mate, 
was also on the bridge, attending to the steam-whistle, whioh 
was kept going about every two minutes; one A. B., seaman, 
(name unknown,) was on the bow forward, and another A. B., 
seaman, (name unknown) on the fore bridge, keeping the 
lookout. The vessel steers by steam from the bridge, the 
wheel being attended to by the quartermaster. The vessel 
was steaming about nine knots, the course being west by 
south, (magnetic.) Déponent and the lookouts simultane- 
ously observed the sails of a bark, which proved to be the 
Helios, about right ahead, almost head on. She appeared to 
be about a quarter of a mile distant. Instantly, put the helm 
hard a-port and stopped the engines, and then reversed, full 
speed astern. The Helios was observed to port her helm and 
then instantly starboarded. Déponent then ordered his helm 
to be starboarded, which was instantly done, and the vessels 
were clear of each other. The Helios suddenly again ported 
her helm, and a collision became inévitable. Doponent's 
vessel was going full speed astern, but the Helios' port side, 
a little abaft the fore rigging, fell aeross the Utopia's stem. 
The Helios stove in her port side and fell over on the port 
side, a complète wreck," 

This statement was dictated by the master, and he in- 
dorsed on the statement, in his own handwriting, and signed 
the following additional statement: "That, in my opinion, 
the cause of the casualty was the Helios improperly star- 
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boarding lier helm, and it would hâve been avoided if she had 
kept her port helm ; but, when the Helios stàrboarded, if she 
had then kept her starboard helm the collision would hâve 
been avoided. The Helios, porting her helm a second time, 
made the collision unavoidable." 

This statement was made in pursuance of section 448 of 
the merchants' shipping act of 1854, (17 and 18 Vict. c. 104,) 
which provides that "any receiver, or, in his absence, any jus- 
tice of the peace, shall, as soon as eonveniently may be, ex- 
amine upon oath any person belonging to any ship which 
may be or may hâve been in distress on the coasts of the 
United Kingdom as to the following matters, [among others :] 
fî. The occasion of the distress of the ship * *. 7. Such 
other matters or circumstances relating to such ship, or 
to the cargo on board the same, as the receiver or justice 
thinks necessary. And such receiver or justice shall take 
the examination down in writing, and shall make two copies 
of the same, of which he shall send one to the board of trade 
and the other to the secretary of the committee for managing 
the affairs of Lloyd's, in London; and such last mentioned 
copy shall be placed by the said secretary in some con- 
epicuous situation, for the inspection of persons desirous of 
examining the same." 

By section 449 it was provided that "any examination 
taken in writing as aforesaid, or a copy thereof purporting 
to be certified under the hand of the receiver or justice 
before whom such examination was taken, .shall be admitted 
in évidence in any court of justice, or before any person hav- 
ing by law or by consent of parties authority to hear, receive 
and examine évidence, as prima fade proof of ail matters 
contained in such written examination. " By the merchant 
shipping act of 1876 (39 and 40 Vict. c. 80, § 45) the 449th sec- 
tion above cited was repealed. 

The master of the steamer also drew a diagram, intended 
to represent the circumstances of the collision, which was 
produced by him upon the trial. It was drawn to a scale 
while he was on a voyage to New York, about a year after 
the event. It shows the steamer heading W. by N'. J N.,' 
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«rhen she firsi saw the bark, and the bark nearly one point 
on her starboard bow, and upon a course nearly south-east, 
and, of course, crossing the bow of the steamer to the south- 
ward. 

Then the steamer is represented as porting, with her engines 
slowed and stopped, and moving ahead quite slow, making a 
course two points to starboard of her forruer course, and 
running one-fourth of a mile after porting, the bark mean- 
while having kept on her course one-sixteenth of a mile, and 
then starboarding and keeping off four points to the lee- 
ward, running a quarter of a mile on this course, and then 
the steamer starboarding three points and running on this 
new course an eighth of a mile, coming into collision with 
the bark about head on, or at a right angle upon the port 
side, the bark meanwhile having ported four and a half 
points and run a sixteenth of a mile to the place of collision. 

The witnesses on the part of the steamer, who observed 
the collision, were the master, the mate, and the third offi- 
cer, who were on the bridge, one lookout on the bow, and one 
on the fore-bridge, the carpenter of the ship, and one of the 
quartermasters, who were not on duty, but hapjDened to be 
on deck. Thèse witnesses testify that when they first saw 
the bark she was nearly ahead, ail but one of the witnesses 
other than the master putting her a little on the starboard 
bow. The master testified that she was right ahead, and, 
though pressed, refused to say that she bore at ail on either 
bow. His diagram, however, shows her on the starboard 
bow, and the answer so avers. The witnesses testified that 
^hey could see her Siiils and her port bow; that she appeared 
to them to be on a course to the southward of them, crossing 
their bow. They vary greatly as to her distance atthat time, 
from a quarter of a mile to more than a mile. The mate puts 
her more than a mile oflf, and the master "a good mile off." 
The master was on duty, and directing the movements of the 
ship. She was so nearly ahead that she was reported by the 
lookout as "ahead." 

The wheel of the steamer was imme Jîately put hard a-port, 
and the master testifies that he at the same time gave an 
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order to the engineer "to slow." Their testimony is to the 
effect that after the ste^,mer had thus ported, and had brought 
the bark on their port bow, she suddenly changed her courBe 
by starboarding, standing across their bow again to the north- 
■ward; that the master of the steamer, observing this move- 
ment of the bark, immediately changed his wheel to bard a 
starboard; that the steamer starboarded so as to bring the 
bark on their starboard bow again. The master testifies 
three points on their starboard bow, when the bark suddenly 
ported, running across their bow again, being then at a dis- 
tance of about an eighth of a mile ; that the order was thea 
given to reverse at full speed, and the collision became inévit- 
able, and thus they came together. 

The master of the steamer testifies that if the bark had 
kept on her original course they would hâve cleared eaeh other 
by the porting of the steamer, and wonld bave passed each 
other port side to port side by an eighth of a mile. He also 
testified that he saw it was necessary to port in order to clear, 
and he did put his wheel hard a-port. He. testified that if 
the bark had kept her course after she starboarded, and 
after the steamer starboarded, they would still hâve passed 
clear of each other starboard side to starboard side; that 
after the steamer starboarded they were in faet well clear of 
each other, the bark being broad off on the steamer's star- 
board bow; and that it was the porting of the bark in this 
position, and that alone, which made the collision inévitable. 
In this account of the circumstances of the collision he is to 
some extent corroborated by the other witnesses irom the 
steamer. 

On the part of the bark, the witnesses were the lookout, 
the wheelsman, the master, the boatswain, and one other sea- 
man. Their story is that the weather was very thick; that 
the lookout sung out, "Ship right ahead;" that the master 
and the boatswain ran forward on to the forecastle deck. The 
master could see sails, and, thinking it was a fisherman at 
anchor, he immediately gave the order to the wheelsman to 
keep off. The master testifies that he looked back to see that 
the order was obeyed, and he saw the wheelsman beginning 
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to move his wlieel; that he immediately looked forward agaîn, 
and lie saw the huU ot the vessel ahead, and saw it was a 
steamer, and the boatswain at the s'ame moment exclaimed 
that it was a steamer, and that she was keeping off; that he 
jmmediately gave the order to the wheelsman to luff — that is 
to starboard; that the bark had not then altered her 
course under the order to keep off; that there was not time 
to get the wheel over; that under the second order the bark 
luffed about two points ; that he gave this order to co-operate 
•with the steamer in her movements ; that if he had kept his 
course the steamer would hâve struok the bark on the star- 
board quarter; that immediately after giving the second order 
he ordered the rest of the crew called from below, the danger 
was so imminent. 

The testimony of the man at the helm confirma that of the 
master as to the movements of the wheel; that the wheel was 
not got over under the first order, and the course of the 
bark was not altered by it. 

The testimony of ail the witnesses from the bark goes 
strongly to show that the vessels were very near together 
when first seen; that the speed of the steamer was very great ; 
that the time after sighting her was very short, and the suc- 
cession of events very rapid. The testimony of those on the 
bark is positive as to her course; that it was east by south, 
the wind being south-west; that until she luffed, just before 
the collision, her course was not to the southwardly of this ; 
that she had been keeping that course steadily till she sighted 
the steamer. 

The first contested question of fact is as to the course of 
the bark before she was sighted by the steamer. I think 
there is no doubt that those who observed her on the steamer 
thought she was on a course crossing that of the steamer to 
the southward when they first made her. This is not only 
the concurrent testimony of seven witnesses, but the fact is 
strongly sustained by the order of the master of the steamer 
to put the wheel "hard a-port." Her bearing from the 
steamer is shown to hâve been a very little on the starboard 
bow, biit nearly ahead and coming towards them, the coursa 
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of the steamer being N. by W. J W. If the bark, bearing 
thus from the steamer, was on an east by south course, she 
had, in fact, already crossed the bows of the steamer, and was 
pointing to the leeward of the steamer, and not to the south- 
ward of her or across her bows. If such had been observed 
from the steamer to hâve been her course, the steamer's 
wheel would not hava been put to port, a movement which 
tended at once to bring them upon crossing courses, involving 
danger of collision. 

Yet I am unable to reject the positive testimony of those 
on the bark as to her course/ if it is possible to reconcile 
their testimony with any probable hypothesis of a mistake in 
this respect on the part of those who observed her move- 
ments from the steamer; and I think it can be so reconciled. 
Each vessel saw the other through the fog. Whatever may 
hâve been their distance apart, (a point to be hereafter con- 
sidered,) it was, at the first glimpse, necessarily very indis- 
tinct, that those on the steamer got of the bark, that they 
thought her crossing to the southward. It is not at ail 
improbable that upon this first glimpse they should be mis- 
taken as to her course. It is not at ail improbable that some- 
thing in the trim or appearance of her sails gave them the 
impression that she was crossing their course to the south- 
ward. 

It is too common an optical illusion to excite either remark 
or surprise that when the eye catches some object in an im- 
perfect light, or indistinctly through a fog, the image con- 
forms itself more or less in détail to what it seems to be as 
Buggested by some one feature which the observer, for the 
instant, thinks he makes out. Thus, it is to be expected that 
if there was something which gave the' impression of the 
bark's standing to the southward, it should also seem to 
those observing her that they made out the port bow, or saw 
along her port side, as they testify, with more or less posi- 
tiveness, although this impression as to detaUs may indeed 
merely be a trick of the memory, or the imagination working 
in aid of the impression they had at the time that the bark 
was standing across their course to the southward, it is the 
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nature of sucb an optical illusion that it vanishea suddenly, 
and the object, mistakén before, is suddenly seen as it really 
is. And that was so in this case. Suddenly they observed 
that she had fallen off to the northward. They attributed 
this to her having starboarded. 

This is exactly what they would seem to see as they came 
nearer, if they had mistakén her course at first, and they rep- 
resent it as a sudden and a marked change, from pointing to 
the southward of them to pointing to the leeward or north- 
ward of their course ; from seeing her port bow and sida to 
seeing her starboard bow and side. Yet it is certain, the 
bearing of the bark from the steamer and the course of the 
steamer being fixed, that the bark was not pointing across 
the bows of the steamer at this time, if hor course was east by 
south. And the change in her wheel upon the first order 
given is not sufficient to account for this apparent change as 
observed from the steamer, if any crédit is given to the testi- 
mony of those on the bark, for the following reasons : First, 
beeause it was not a change from a course crossing the bows 
of the steamer to a course to leeward of the steamer, but, 
if anything, a change from a course to leeward to a change 
a little more to leeward of the steamer; and, secondly, beeause 
the change of the wheel was not, upon the testimony, such as 
altered the course of the bark at ail. Further confirmation 
of this view is, I think, to be found in the fact that the imag- 
ination of the master of the steamer created in bis mind the 
idea, to which he for some time adhered, that the first move- 
ment of the bark, as he first dimly saw her through the fog, 
was her porting before she starboarded. 

It is true that in giving his testimony on the trial that 
idea was entirely given up, and he was disposed to repudiate 
the sugestion that he had ever entertained it, yet the fact was 
positively asserted by him and the mate in the officiai log, and 
by him again in his examination before thereceiverof wrecks. 

The bearing and importance of thèse papers as évidence 
will be hereafter considered, but witb référence to the présent 
point it is only necessary to observe that whereaa it is now 
conceded and certain that the bark did not port when first 
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been, it is equally certain that the master of the steamer, on 
or about the third of October, in his officiai log, and on the 
thê tenth of October, in his examination — both within little 
iess than a month after the event — declared in the one case, 
and swore in the other, that she first ported and then star- 
boarded. 

I am unmlling to accept the view that this alleged porting 
of the bark was a mère fabrication of the master and the mate 
to account for and justify their first movement of porting, 
vvhich, upon what is now shown to be the real course of the 
bark, was a mistake. 

When the of&eial log and the examination were signed, the 
master may be presumed to hâve known, from the libels filed 
before the Utopia left New York, that the bark had been upon 
an east by south course. This being positively given as her 
course in the libel, and there being no reason why she should 
uot, with a south-west wind, hold such a course until she 
sighted the steamer, and the impression of the master of the 
steamer being positive that when he gave the order to hard 
a-port the bark was going to the southward of him, it was a 
natural conclusion of his mind that she must hâve ported in 
order to be standing across his bow when he gave that order. 

This notion of the bark porting may thus hâve had its origin 
in what the master knew was the claim of the bark as to her 
course, and what he observed as to her course when he gave that 
order, and may hâve been a conclusion of his mind, working 
towards a possible reconciliation of thèse facts. So strong 
must bave been the impression, then, that she ported, that in 
the officiai log he and the mate actually make the starboard- 
ing foUowing that movement of the bark, which proves to 
hâve been purely imaginary, the real cause of the collision; 
for the offibial log distinctly states that when, in conséquence 
of that movement, the stea-mer was compelled to starboard, the 
collision was already inévitable. This idea had become mbdi- 
fied when he was examined before the receiver of wreeks, for 
there, while he still adhères to the first porting of the bark, 
he takes great pains, appârently, by a postscript, to point oui 
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tbat, in his opinion, the colKsion did not become inévitable 
until tbe bark ported tbe second time. 

Without noticing hère the gross contradictions between 
thesè two officiai statements, and between each of them, and 
the testimony of the master and the mate, it is enough to 
observe, as bearing on the question now under considération, 
and the probability of those on the steamer being mistaken 
in their first dim observation of the bark through the fog, 
that the view which they got of her must indeed bave been 
indistinct and uncertain, if the impression of it on their minds 
■was 80 plastic that their imaginations, working on that im- 
pression so soon after tbe event, ean bave created the positive 
belief in their minds of a movement of the bark by porting, 
■wbich supposed movement proves now to bave been a mère 
création of the imagination, or a conclusion of what they 
thought must bave been done from what they also thought 
they saw being done. What reliance can be placed upon 
optical impressions so plastic and unreal, so little fixed and 
certain, so susceptible of shifting appearances? 

Assuming, then, that the course of the bark, when first 
seen, was east by south, and that she was not crossiag the 
bow of the steamer, but was pointing, though at a very 
slight angle, to leeward of her, the next point in dispute is 
the speed of the steamer. It is claimed on the part of the 
bark that the steamer was running at a speed of llj knots 
an hour, The steamer admita about nine knots. On tbis 
point the prépondérance of the testimony is against the 
Bteamer. 

It. is true that the witnesses from the steamer testify to 
their opinions that the speed she was making was eight and 
a half or nine knots, but such évidence is of little value if 
based on mère observation of the progress of the vessel 
through the water. 

The master, however, testifies that the telegraph, up to the 
time the bark was sigbted, stood at "full speed ahead," and 
on this point the chief engineer says her utmost speed, under 
steam alone, was llj- to 12 knots. She was carrying her 
fore try-sail, main try-sail, fore stay-sail and jib — ail large 
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sailg — and they were full and drawing. The sea waa smooth. 
The master testified that thèse sails were carried merely to 
steady the ship, and he thought they gave her no increase of 
epeed. 

The opinion of another witness, a compétent expert, was 
that they would give her, at least, an additional knot and a _ 
half an hour. 

The fog had set in about noon. There was no évidence of 
any order whatever being given to slacken the speed after the 
fog set in, and before the bark was sighted. 

But the chief engineer was called, and testified that after 
the fog set in they used coal f rom a particular bunker, which, 
he says, contained inferior coal, and that the engine was not 
making the full number of révolutions required for full speed. 

But the testimony of this witness, under the circumstances, 
eeems to me not sufficient to prove the inferiority of the coal 
to an extent that would so largely reduce the speed of the 
steamer. The witness is not shown to be an expert in the 
quality of coal. No other évidence is produced to the fact, 
although if true it might be produced. And if the engineer 
thus allowed the speed to run down, or purposely took meas- 
ures to produce that resuit, he was acting in direct violation 
of the order from the bridge, which stood ât "full speed ahead." 
Moreover, he testifies to the number of révolutions from mem- 
ory merely, though he was examined more than five months 
after the collision, and although he kept a log in which the 
number of révolutions was noted, which was neither produced 
nor used to refresh the recollection of the witness at or before 
his examination. Nor was the assistant engineer, who was on 
wateh, examined as a witness, 

Aside, however, from the évidence given in the case touch- 
ing this question of speed, there has been, in the course of the 
trial, such an évident suppression of testimony on the part of 
the steamer that ail presumptions are on this point against 
her. 

The mate of the steamer was examined before the trial, in 
New York, in February, 1879. On his direct examination he 
testified that the speed of the steamer was about eight and 
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one-half knots. On his cross-examination it appeared tliat 
the ship's log contained an entry as to her speed, signed by 
him and the master ; that this entry -was made from the report 
of the quartermaster. The lihellant's counsel called upon the 
c' aimant's counsel to produce the ship's log, in order that the 
witness naight be examined in référence to this entry. This 
ïequest was ref used, although the log was shown to be in New 
York, and accessible. This refusai to produce a contempora- 
neous record, made by the witness himself, in the course of 
his duty, when the same was required, lost the accuracy or 
good faith of his statement on direct examination, which 
tended strongly to exonerate his side of the case, on a criti- 
cal point in dispute between the parties, will admit only one 
construction, and that is that if the log had been produced it 
would not bave aided the steamer's case. 

There is also évidence that one of the quartermasters not 
called was cliarged with the duty of ascertaining the speed 
of the ship by throwing the log, and the resuit of his obser- 
vation was noted in what was called the "scrap log." This 
sçrap log was called for by the libellants on the trial, but not 
produced, the non-production being exeused by want of suffi- 
cient notice; but the fact is uncontested that a constant 
observation and noting of the speed were made on board the 
steamer, and yet only the most uncertain évidence of speed, 
from the estimate and judgment of the witnesses, was pro- 
duced, and the évidence which could alone hâve afïorded a 
reasonable degree of certainty — if, in fact, she was not going 
at f ull speed — was not produced, or was suppressed. 

Further confirmation of the fact that the steamer v»'as 
makiug at least 11 knots an hour is to be found in the com- 
putation minuted by the master on his diagram, in which, in 
laying down the course and movements of the steamer, ho 
estimated lier average speed, while undor her hard a-port 
wheel, to be 10 knots, although his diagram indicates that, at 
the same time that he ported, he stopped his engines, and his 
testimony indicates that he gave the order to slow the engine 
nt the time that he ordered the wheel hard a-port. 

The next question to be determined is the distance the ves- 
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Bels -were apart when they first came in sight of eaeh other. 
On this point there is a very great conflict between the testi- 
mony from the bark and the testimony from the steamer, but 
no substautial conflict between the testimony from the bark 
and the officiai log signed by the master and mate, and the 
examinalion dictated and Bworn to by the master before the 
receiver of wrecks. 

The witnesses from the bark estimate the distance at three 
or four ship's lengths. The captain of the bark puts it at a 
cable's length and a half, which would make it 1,100 feet. 
The master of the steamer says "a good mile." The mate 
says more than a mile, and he swore that vessels could be 
seen two miles off. Most of the ■witnesses from the steamer 
refused to give any judgment by ship's lengths, or by the 
steamer's lengths, and their estimâtes vary greatly. The 
statement of the collision in the officiai log, it seems to me, 
strongly confirms the case of the bark that the distance was- 
yery short and the succession of events up to the collision very 
rapid. Thus, it says : "Weather thick, with rain; clearing at 
intervals; steamer proceeding with careful attention to the 
state of the weather; suddenly a ship was sighted nearly 
ahead," etc. 

The use of the word "suddenly" in this connection shows 
that the appearance vas unexpectedly near; that it came 
upon them suddenly. 

It necessarily suggests that they found themselves in close 
quarters with her. It is not such aa expression as would be 
likely to be used if she were a mile or half a mile away. It 
goes on: "When we slowed engines and stopped, ship and, 
steamer ported, but instantly the ship kept away, compelling 
the steamer to starboard. The ship, at this time, was danger- 
ously close to the steamer, and a collision being inévitable 
the engines were reversed," etc. As we bave seen, the port- 
ing of the ship was a mistake. The apparent keeping away 
of the ship was merely their first accurate observation of 
her course, which did not take place till after the steamer 
ported, and which must hâve been immediately after the 
steamer ported, because the rapid movement of both out of the 
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fog towards each other would leave time only for a momentary 
delusion. And so the log says, with référence to the porting 
of the steamer, "instantly" the ship kept away. The star- 
boardiug of the steamer is represented as immediately fol- 
lowing on this movement of the ship, and the vessels were 
already in instant péril of an inévitable collision. 

Nothing can be plainer than that this oÊBcial log makes 
the distance very short, and the time very brief, from the 
point where the ship was observed to be on her east by 
south course to leeward of the steamer's course, to the col- 
lision. The first orders given on the steamer also show that 
the distance was very short. The orders were "hard a-port" 
and "slow." 

Why should thb wheel hâve been put hard a-port, espeeially ' 
if, at the same time the steamer slowed, the approaching ship 
being but a quarter of a point on the starboard bow, and, as 
then observed. making a course to the southward of the 
steamer's course, if she were a mile, or even a half a toile, 
off ? The answer, as if anticipating this eriticism, character- 
izes the movement as made "for greater caution." It was 
indeed, if true, upon the relative positions of the vessels as 
given by the steamer, extrême caution, and so much so as to 
Buggest in itself a serious doubt as to the truth of the case 
ehe makes. At the distance apart of a mile, a comparatively 
slight porting of the wheel would hâve been ail that was re- 
quired, if anything, to clear the bark, her movement being ail 
the time to the windward of the steamer's course. 

But the master of the steamer is not only contradicted on 
this point by the necessary inferences to be drawn from the 
of&cial log, and by the probable inferences to be drawn from 
the measures he took on seeing the bark, but in his examina- 
tion before the receiver of the wrecks, dictated by himself, 
he expressly states the distance: "She appeared to be 
about one-fourth of a mile distant. Instantly put the helm 
hard a-port," etc. 

It is claimed, on the part of the steamer, that this docu- 
ment is not compétent évidence in the cause. This is so. 
The stat.ute making it admissible bas been repealed, and, 
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moreover, I do not see that the statute re(juired the statement 
of the circumstances Of the collision to be made in any case 
before the receiverof wreoks, and the reqnirement of any such 
statement seems to be limited to vesselsthat fall intodistress 
upon or near the coasts of the United Kingdom. See stat- 
utes above cited. See, also, Nothard t. Pepper, 17 C. B. (N. 
S.) 39; The Henry Coxon, L. E. 3 P. D. 156; The Little 
lÀzm, B. L. E. 13 Ad. Eec, 56. 

But, conceding ail thia, the statement is still compétent 
évidence to contradict the testimony of the master, and to 
show that he has made statements of the circumstances of 
the coUision conflicting, on the most vital points, with his tes- 
timony given upon the trial. 

In thia view this document destroys entirely his testimony 
as to the distance of the two vessels apart when first seen. 
Upon the whole évidence, I hâve had no difficulty in reaching 
the conclusion that the vessels were not more than a quarter 
of a mile apart when they first made each other dimly 
through the fog. It is unnecessary to refer in détail to ail 
the évidence relied on and discussed by counsel as bearing on 
this question. On the part of the steamer it is claimed 
that both vessels swung further on their changes of -virheel 
than is consistent with this view. But there is much the 
same élément of uncertainty in thèse estimâtes of the numbei 
of pointa a vessel swings to port or starboard — either th& 
vessel on which the witness stands or the vessel he is watch- 
ing — that there la about the judgment of distances and periods 
of time. 

The évidence relied on ia mostly of this unceriain charao- 
ter. The attempt to fix with certainty the number of points 
that the steamer swung to starboard under her hard a-port 
wheel, and to port under her hard a-starboard wheel, by the 
évidence of the wheelsman, is a good deal weakened by the 
fact that he could not give the heading of the steamer after 
either change, but only had a recollection of the number of 
pointa she changed, At any rate, I think his testimony is 
not Bufficient to outweigh the great prépondérance of the; 
proof, otherwise in favor of the bark. The movementa of 
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the bark and the testimony of her witnesses strongly cor- 
roborate the officiai log as to the suddfennesa and close prox- 
imity in which the vessels appeared to each other, and the 
imminence of the danger from the beginning. Measuring 
the time and the distance by what was actually done on both 
vessels, and the time required to do it, and by the speed of 
the vessels as .they approached each other, the distance of a 
quarter of a mile, and a minute or less in time, will most 
perfectly account for and harmonize with the proved facts of 
t'oe collision. 

It is proved, among other circumstances, that the sails of 
the bark were full when she struck. This would hâve been 
impossible if she luffed bo much, as is claimed on the part of 
the steamer. The next question is whether the collision was 
already inévitable when the bark luffed. If, as testified to by 
those on the steamer, she was then three points on the star- 
board bow of the steamer, and an eighth of a mile away, 
clearly the collision was not inévitable, and the bark, being 
already clear of the steamer, threw herself directly in the way 
of danger. The luffing of the bark can be justified only, if 
at ail, on the ground that it was in extremis; that either the 
collision was already inévitable, and the movement of the 
bark only changed the place and direction of the blow, or 
that she had been brought into such a position of extrême 
péril by the fault of the steamer, and the danger of collision 
was so great, if she kept her course, that the error of judg- 
ment, if it was one, in luffing to avoid the péril, was par- 
donable. The Bywell Castle, E. L. E. é P. D. 219. 

The latter alternative I do not find it necessary to déter- 
mine, because there is proof enough that when the bark 
ported the collision was inévitable. This question is, of 
éourse, very closely connected with the question of the dis- 
tance at which the vessels sighted one another, and the ques- 
tion how far they swung from their respective courses on tlieir 
changes of wheel. The master of the steamer testifies that 
if the bark had kept on her course to the southward, across 
his bow, and the steamer had kept on her course with her 
hard a-port whôel, they woùld hâve gone clear and passed 
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èacli other at a distance, as he judged, of an eighth of a mile. 
As lie was entirely mistaken in respect to the course of the 
bark wlien he put his wheel hard a-port, bis testimony does 
net show us how far apart he thinks they would bave passed, 
the bark being upon the course she was on, to the lee-ward, 
as he afterwards disoovered she was. But he and the mate 
bave answered that question in the officiai log, where they 
say, "but instantly the ship kept away," which, as we bave 
seen, is to be interpreted as meaning, in the light of the facts, 
that "the ship was seen to be on a course to leeward;" and 
they say of this "keeping away" of the ship : "The ship kept 
away, compelling the steamer, to starboard. The ship at this 
time was dangerously close to the steamer, and, a collision 
being inévitable, the angines were reversed, fuU speed astern, 
when she suddenly ported," etc. 

It was the judgment of the master of the bark that if he 
had kept bis course, instead of luf&ng, the steamer would bave 
Btruck the bark on the starboard quarter. His judgment at 
the time is thus confirmed by that of the master and mate of 
the steamer when they signed the officiai log so soon af ter the 
collision. 

The leamed counsel for the claimants bave made very light 
of this officiai log as évidence, and the master himself bas, 
upon the trial, treated it as a mère formai matter, a docu- 
ment of no conséquence, a statement of the collision which 
was near enough to the truth for the purpose for which it was 
made. I cannot so regard it. Great importance, it seems to 
me, bas been given to the officiai log by the merchant ship- 
ping act. It is expressly made évidence in any court, subjeot 
to ail just exceptions. The compliance with the statute re- 
quiring it to be made is enforced by penalties, and it seems to 
me that facts stated in it mnst, as against the ship, be taken 
to be true, expressly where it is made and signed by those 
chiefly havrng knowledge of the facts, unless a mistake is 
clearly shown. 

The case cited to show that the log is not compétent évi- 
dence has no application. That was a case in which the 

v.l.no.lO— 58 
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entry in the log made by a deceased mate was offered as 
évidence for the ship. The Henry Coxon, ut supra. 

It is argued that the act only requires a statement of the 
fact of collision, the names of the vessels, the time, whether 
day or night, and the casualtiea attending it. This, it seems 
to me, would be a very narrow construction of the words 
"circumstances under which the same oceurred," and I see 
nothing in the cases oited as limiting the construction of 
the act. 

In the présent case it is inconceivable that the master and 
mate should admit in this document, -which was drawn up by 
the master's dictation, that the collision was inévitable 
before the bark ported, unless that was in fact their judgment 
at the time, Tbey had every inducement to state their case 
as favorably for their steamer as their partial judgment of the 
facts would allow, and yet, knowing that the bark changed 
her course just before the collision, and knowing also that 
this was a fatal fault if not in extremis, they say explicitly 
that the collision was inévitable when she ported, and charge 
the collision to her fault in first porting, and then, after the 
steamer had ported to conform to that movement of the 
bark, suddenly, and in violation of the rules of navigation, 
starboarding. 

This concurrence of those in charge of both vessels ought 
to be conclusive on the court. There is, however, in the évi- 
dence, other confirmation of the judgment thus expressed by 
the olEcers of both vessels. The order to luflf was given 
beeause the master of the bark saw that the steamer was 
falling off ; that is, going to leeward under her port wheel. If 
the order to put the wheel hard a-starboard had been given 
on board the steamer when the order to luff was given, there 
was certainly nothing in the movement of the steamer, as 
seen from the bark, to indicate that her wheel was changed. 
The starboarding of the steamer and the luflSng of the bark 
must hâve been, therefore, almost simultaneous, and . not in 
the order testified to by those on the steamer, who put the 
luffing of the bark after the steamer had got fairly on her 
course to windward under her hard a-etarboard wheel, which 
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would be a maneuver on the part of the bark so absurd aa 
to be proved only by a very great weight of concurring testi- 
mony. 

The steamer, by putting her -wbeel hard a-starboad, virtually 
admitted that it was too danger eus to keep on across the bows 
of the bark -while she was going to leeward, and this move- 
ment of the master of the steamer Btrongly confirma the judg- 
ment of the master of the bark that if both the vessels h ad 
kept on the bark would hâve been struck on the starboard 
aide. If, as may be properly assumed, the situation was so 
urgent, as the master of the steamer understood it, as to re- 
quire him to put his wheel hard a-port ^hen he first saw the 
bark, the danger of collision must hâve been many times 
greaterwhen,to escape a collision by persevering in that course, 
he changed his wheel to hard a-starboard. The vessels were 
much nearer together, and the swing of the steamer to star- 
board had to be broken before she would begin to swing to 
port. If the vessels were very near together, as seems to hâve 
been the case, the tendency of the movement was to bring the 
steamer directly down on the bark. 

Many other parts of the testimony bave been commented 
on by the counsel as bearing upon the disputed questions of 
fact. It would prolong this opinion too much to notice them 
in détail. They hâve ail been considered with care in reach- 
ing the foregoing conclusions. 

The f ault was clearly on the part of the steamer. With a fog 
so thick that vessels could only be dimly seen at a quarter of 
a mile, she was running at a speed of over 11 knots an hour. 
This was not that moderate rate of speed which the rules of 
navigation require. This was the primary and chief cause 
of the collision. When the vessels first sighted each other 
each made a mistake in respect to the other. The bark took 
the steamer to be a sailing vessel, and the steamer mistook 
the course the bark was on. This mistake of the steamer 
cannot, in itself, be accounted as a fault. But the steamer 
was iu fault, considering her immoderate speed and the near- 
ness of the bark, and the indistinctness with which she could 
be seen, in not at once stopping. By mereiy slowing, iustead 
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of stopping, she was brought so "dangerously close" to tha 
bark, as the officiai log etates, when she discovered her mis- 
take, that the collision was then inévitable. The bark did 
not change her course to port by the first movement of her 
wheei. That movement of her wheel, if it had had soma 
slight eflfect, would hâve been excusable, because the vessel 
ahead did not appôar, at the time, to be a steamer, and the 
fog was so dense that she could not be made out. The 
luffing of the bark was in extremis, and after the collision had 
become inévitable by the fault of the steamer. 

Decrees for the libellants, with oosts, and références to 
compute damages. 



Geeen V. Steamer Hbleh, 
{Diafriet Oowt, D. Ma/ryland. March 24, 1880.) 

CoiiLisioN— NEauGENT Rateof Spbbd— Unlawfui, Akchobino op Ves- 
BEL— Damages.— Where a steamer collides with a vessel, unlawfuUy 
anchored in an improper and dangerous place, wJiile negligently main- 
taining too high a rate of speed, tlie damages will be equally divided. 

Police Régulation — Statutobt Provision Constitutional. — An act of 
the législature of the state of Maryland, (1867, e. 295,) declaring that it 
Bhould not be lawful to anchor any boat in a river of the state, within 
certian prescribed limits, in order to keep the channel f ree from obstruc- 
tions to navigation, is not unconstitutional, as an attempt to régulât» 
commerce among the several states, where such provision does not con- 
flict with any régulation of congiess.* 

In Admiralty. 

Handy d Hodson, for libellant. 

Crisfield é Dennis, for claimant. 

MoEKis, J. The allégations of the libellant are that hîs 
fichooner, the Wm. H. Eoach, 28 tons register, of Crisfield, 
Md., was, on the morning of the second of December, 1878, 
lying in the harbor of Crisfield, at anchor, in a manner not 
contrary to law, having on board 900 bushels of oysters; that 
about 5 o'clock a. m., while it was yet dark, the steamer Helen 
«ame upon her from the south-west, out of the usual track 

*See Seerman v. Beef Slo-ugh Manvjacturing, etc.. Go., ante, 145. 
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of eaid steamer, at a high rate of speed, and ran inlo and so 
damagecl her that she soon filled with water and sank; that 
at the time a proper light, as required by la-w, was brightly 
burning in ber f orward rigging, which could hâve been easily 
seen, with proper vigilance, by those navigating the steamer, 
in time to hâve avoided the collision. 

The claimant, by his answer, allèges that the steamer Helen, 
of 550'tons, was on her usual route from Baltimore to Crisûeld, 
expecting to arrive at the railroad wharf at Crisfield on her 
schedule time of 5 o'clock; that the night was very dark, with 
ocoasional rain, and the wind blowing hard from the south- 
west; that the steamer was proceeeding cautiously, at a 
rate not more than sufficient for steerage, with two men on 
the lookout far forward in the bow, one oii eaoh side, and 
with her captain and pilot in the wheel-house; that when on 
her usual course, about the center of the channel, and about 
200 yards ftom the railroad wharf for which she was steering, 
the lights of two vessels were seen, one on her port and one 
on her starboard bow, but with ample room to pass between 
them ; that when nearly abreast of the two lights the look- 
outs and ofiScers saw the reflection of the steamer's head-light 
on the masts of a vessel under the steamer's bow, not more 
than 76 to 100 feet ahead, which afterwards proved to be the 
libeUant's schooner Eoach; that the engines were at once 
reversed, but there was not time to avoid the collision, 
although the headway of the steamer was cheeked, so thatr 
the blow was not violent ; that the Eoach was lying acroes 
the channel, and in the usual track of the steamer, and had 
no light upon her, and was so heavily ladened that not more 
than a foot of her huU was above water, and the night was so 
very dark that it was impossible to hâve seen her sooner ; that 
the schooner was anchored in a place f orbidden by law, and 
although in a dangerous and forbidden place had no lookout 
or watch ; that the steamer, knowing it was the constant habit 
and practice of the Eoach and other vessels of her class to 
anchor in that part of the channel, although by law forbidden 
80 to do, used every précaution to guajrd against accident, but 



918 FEDEEAIi BEPOETEB. 

that no seamansliîp on her part could hâve prevented the 
collision. 

The first inquiry suggested is, was the schooner's light 
burning ? It is proved that the lamp was a proper one, and 
■was put up in a proper place. It was found af ter the schooner 
Bank hanging in the fore rigging, and then had some oil in ii 
and a good wick. There is testinaony that it was seen during 
the early part of the night, and there is testimony that it was 
burning at the time of the collision, which I will briefly 
Btate : 

Abel Eiley, a colored seaman on the schooner De Bow, 
anchored next the Eoach, about 30 yards off up the stream, 
says he heard the collision and came up on deck; that none 
of the Eoach's crew had then corne up, and he saw her light, 
and that it was put out by the water when she sank. 

Francis Powell, a seaman on board of the Cuba, anchored 
about 40 yards down the stream from the Eoach, came on 
deck and saw the steamer coming in, and watched her until 
she passed, and says that the Eoach's light was burning. 
John Thomas Allen, a colored man, says he was on the rail- 
road wharf waiting for the steamer, and saw the light from 
the wharf at about 4 o'clock. Thomas Conner says he saw 
it .from the shore about 3 o'clock. James C. Simonson, 
assistant postmaster, says he was waiting for the steamer 
and saw the light at 5 minutes before 4 o'clock from the rail- 
road ticket office. George C. CarroU, on board the Sailor's 
Delight, says he saw the light between 4 and 5 o'clock. Ed- 
ward Evans, on board the schooner De Bow, says he saw the 
collision and saw the light. William L. Sterling was on the 
wharf and says he saw the collision and saw the light burn- 
ing. 

On the other hand, there were on the steamer two very 
compétent men (one of them the mate) stationed, one on each 
eide of the bow, near the stem, acting as lookouts. They saw 
the ligbts on the two vessels, one on either side of the Eoach, 
but, although intently watching, swear they could see none on 
her, and could see none before or after the coUiBion. The 
captain and pilot, although they saw the other ligbts, swear 
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ihey saw none on the Eoaoh, and bo swears the man vrho was 
Btanding on the hurricane deck near the pilot house. The 
.steamer was steered between the two lights, which, it appears, 
were the lights on the Cuba and the De Bow, because, as they 
say, it was a dark space in which there was no light. Ail 
thèse persons on the steamer testify that they saw the masts 
of the Eoach as soon as revealed by the steamer's head-light, 
and ail five of them testify that from the time the sohooner's 
masts were revealed until she sank they could see no light on 
her. Charles Simmons, the watchmau on the railroad wharf, 
who was standing in an excellent position for observation, 
watching the steamer coming in, and swinging a light for her 
^uidance to the wharf, testiâes that he saw the two lights on 
either side of the steamer and dark space between, into which 
she steered ; that he then heard the crash of the collision, but 
saw no light of any vessel there. 

As to ail the libellant's witnesses who say they saw the light 
froBa the shore they were at considérable distances, varying 
from 500 to 1,000 feet. There were seyeral vessels lying not far 
a.part ; their position had shifted with the wind, the darkness 
was such that they could see nothing but the lights, and they 
may easily hâve been mistaken as to which vessel the light 
was on. As to his other witnesses, their opportunities for see- 
ing the light were no better thau those of the officers and men 
on the steamer. 

It is not necessary for me to discuss why I am disposed to 
give paore or less weight to the statements of différent wit- 
nesses who hâve testified with regard to the light ; but I may 
say, generally, that it appears that there is such a state of 
feeling between the oystermen of Crisfield and those navigat- 
ing the steamers running to that port, that the witnesses on 
«ach side of this controversy, whether on board the vessels 
that came in collision or not, would seem to be open to pretty 
much the same liability to the influences of bias and préjudice. 
The captain of the Eoach was not on board of her, and no 
one had been since Saturday night, exoept five of her colored 
erew, who were sound asleep until roused up by the collision. 
Of thèse two were examined, but hey did not say whether or 
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not they saw'tlie light when they came up on deck after tlie 
collision. In this conflict of testimony I find myself unable to 
arrive at a satisfactory détermination of the question whether 
or not, at the time of the collision, the sehooner's light was 
burning. 

When, however, a vessel in motion cornes into collision 
with one at anchor, the presumption is that it was the fault 
of the vessel in motion, ùnless the anehored vessel is in an 
improper place ; so that, in the inconclîisive state of the testi- 
mony with regard to the light, it becomes of great importance 
to détermine where the schooner was at anchor, and whether 
she was lawfully there. The natural channel of the Little 
Annamessex river, on which is the town of Crisfield, was f ound 
insufflcient for the steamboats and other vessels attracted by 
the railroad which terminâtes there. With the aid of appro- 
priations from the gênerai government the channel was dredged 
ont so that now there is, from Tangier sound to the railroad 
wharf at Crisfield, a channel about 300 feet wide and from 10 
to 13 feet deep, 

The législature of Maryland expressed its sensé of the great 
importance of preventing this channel from being filled up 
and keeping it free from obstructions to navigation by pass- 
ing the act of 1867, c. 295, by which penalties are enacted 
against throwing into it any substances tending to fill up the 
river, and by which it is declared that it shall not be lawful 
to anchor any boat in said river between the railroad wharf 
at Crisfield and Tangier sound, in the track of any inward or 
outward bound vessels, and imposes a fine of not less than 
$20 nor more than $100 for every such offence; further 
declaring that if any boat, while anehored in the river con- 
trary to said act, shall be collided with and damaged by any 
inward or outward-bound vessel, the owner thereof shall not 
be entitled to recover for any such loss, but said act and the 
violation thereof shall be a justification of such inward or 
cntward-bound vessel so coUiding. This dredged channel is 
not ôf great length, and is in fact, more of the nature of a 
canal than a river. The danger of anchoring in it is appar- 
ent, and must hâve eeriously impressed the membera of the 
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législature, or they would hardly bave tbought neeessary the 
extrême penalty -which the aot preseribes. 

Muoh of the testimony of the libellants waa directed to 
establisbing tbe location of tbe Eoaob in the river at the 
time of tbe collision. I am satisfied tbat tbe Eoaob, on Sat- 
urday evening, cast ancbor near the south-east edge of tbe 
cbannel, about 600 feet from tbe railroad wharf, and from 
400 to 500 feet from Eice's wharf. The wind was tben nortb- 
east, which caused tbe vessel to tend parallel witb tbe cban- 
nel, and down tbe stream. The Eoach drew eigbt feet of 
water, and tbe proof shows tbat 30 feet eastward of tbe edge 
of the cbannel from tbis point the deptb of water does not 
exceed six and one-half feet. 

As tbe captain of tbe Eoach was very familiar witb tbe 
river, and tbe deptb of water, it seems hardly crédible tbat 
be would ancbor bis vessel to remain from Saturday night 
untU Monday in a place where, if tbe wind went around to 
tbe nortbwest, sbe would bave grounded. I am satisfied she 
was anchored somewhat to the nortb-west of tbe edge of tbe 
cbannel. Tbe wind changed on Sunday night, and at the 
time of the collision was blowing hard from tbe south-east, 
which tended to carry the Eoach directly across tbe cbannel. 
Tbe cbannel there is about 425 feet wide. Tbe Eoach is 50 
feet in length, and her cable was 120 feet, so tbat even if 
anchored on tbe very edge of the cbannel she must bave been 
lying about 170 feet oiï from it, across the cbannel, which 
would put her very nearly in tbe center. 

It is urged tbat tbis was not tbe usual track of tbe steamer, 
and tbat she was in tbe habit of coming in by a course fur- 
tber to tbe westward ; but it could not bave been much to tbe 
westward, and it would, I tbink, be unreasonable to restrict 
the steamer, on a very dark night, to pursuing her course 
within any such nice limits as tbat would imply. 

I find, therefore, tbat tbe schooner was, in the language of 
tbe act of 1867, "anchored in tbe track of an inward-bound 
vessel, between Tangier sound and tbe railroad wharf," and 
tbat sbe was, therefore, unlawfully so anchored. 

Witb regard to tbe application of tbe act of 1807 of the 
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gênerai assembly of Maryland to this case, two objection» 
are made : First, that it is an unconstitutional attempt of the 
Btate to interfère with the powers delegated by the constitu- 
tion to congress to regulate commerce among the several 
States. Undoubtedly it bas been beld that "commerce" in- 
cludes navigation and every species of commercial intercourse, 
(9 Wheaton, 1,) but it bas also been held that, until congress 
does exercise the power given to it in such way as to mani- 
fest the intention to supersede or prevent state législation, 
the states may, by law, prescribe such police régulations as 
are necessary to prevent the obstruction of its harbors and 
navigable waters, and the safety of vessels lying at anchor 
or moving thereon. Thèse régulations hâve been held con- 
stitutional, and bave been recognized by the admiralty as im- 
posing duties on vessels which must be complied with. The 
General Clinch, 21 How. 184, In Cooley's Constitutional 
Limitations it is stated, as the resuit of the décisions, that 
"the state has the same power of regulating the speed and 
gênerai conduct of ships and other vessels navigating its 
water highways, that it has to regulate the speed and con- 
duct of persons and vehicles upon the ordinary highway, 
Bubject to the restriction that its régulations must not coma 
in conflict with any régulations established by congress for 
foreign commerce or that between the states." 

I am of opinion that so much of the law as déclares in 
what parts of the Annamessex river it shall not be lawf ul for 
vessels to anchor is a constitutional exercise of the rights of 
state législation which the Eoach was bound to observe. 

As to the penalties prescribed by that act for violation of 
its provisions, they cannot be enforced in the admiralty. 
This court must apply to the case the gênerai maritime rules 
applicable to a collision between two vessels, one of which is 
anchored in an improper place, not regarding so much of the 
act as déclares that the vessel unlawfuUy at anchor shall in 
no case be entitled to recover for any loss resulting from a 
collision. The Gray Eagle, 9 Wall. 610; Williamson v. Bar- 
rett, 13 How. 109; The Continental, 14 Wall, 359. 

The second objection urged to the act of 1867 is the coii- 
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tention that it has been superseded by the acts of the gên- 
erai assembly of Maryland of 1872, chapters 151 and 409. 
The ûrst is an act to incorporate the town of Crisfield, and 
provides that the town commissioners may ascertain the 
depth and course of the channel of the harbor and river 
Annamessex, and fix buoys for facilitating the navigation 
thereof, and may cause the harbor tp be cleansed and cleared 
of ail obstructions, whether from vessels sunk or any other 
cause, and may require the wharves to be kept in repair. 
Chapter 409 is an act to define and préserve the harbor of 
Crisfield, and the Little Annamessex river in Somerset county, 
and provides that certain commissioners shall define and 
establish the lines of said river to which wharves and other 
improvements from either shore may be erected, and provides 
penalties for building in violation of such established lines, 
a,nd for throwing into the harbor thus defined anything tend- 
ing to fin up or obstruct the same. 

Neither of thèse acts, so far as I can see, either confliot 
with or supersede the provision of the act of 1867, that no 
boat shall anchor in the track of vessels between Tangier 
Sound and the railroad wharf at Crisfield. 

It is not shown that, under either of the two later acts, 
any attempt has been made to set apart any anchorage for 
vessels. There was some testimony to show that an officer 
of the corporation of Crisfield had notified vessels that they 
must not cast anchor in the basin between certain wharves, 
but there was no évidence to show that the place where the 
Eoach was lying had ever been, by any color of authority, 
designated as a proper anchorage for vessels. 

I now corne to consider whether there was any fault on the 
part of the steamer which contributed to cause the collision; 
for, although the Eoach was anchored in an improper and 
dangerous place, the gênerai maritime rule is that, whether 
the anchored vessel is in an improper place or not, the vessel 
in motion must avoid her, if practicable, and can only excul- 
pate herself by showing that it was not in her power, by 
adopting any practicable précaution, to hâve prevented the 
collision. The Clanta and The Clara, 23 Wall. 14. 
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It is admitted in the answer that the steamer was about 
600 feet from her wharf in the harbor of Crisfield ; that it was 
known to those navigating her that it was the constant prac- 
tice of the Eoach and other vessels of her class to auchor in 
that part of the channel; but it is alleged that she was pro- 
ceeding cautiously and at a slow rate of speed. 

Let us see how the testimony supports this allégation as ta 
the rate of speed. The captain of the steamer says that 
when they saw the masts of the Eoach, about 75 feet off, the 
steamer was going the usual speed which she maintains while 
coming up the river ; that is to say, from six to seveu miles 
an hour. Out on the bay, he says, they try to make 10 miles 
an hour. The engineer says that on the bay they were mak- 
ing 32 révolutions of the wheel a minute, and on the river, 
28 révolutions, and that at the time he got the signal to 
reverse, just before the collision, they had not slowed from 
the speed they had been makiug on the river, and were 
going, he thinks, six and a half miles an hour. The Helen is 
a side-wheel steamer, quiekly stopped, and, even at her then 
rate of speed, was bo far checked before striking the Roach 
that the direct effect of the blow was not great. 

I am satisfied that if she had been proceeding at a slower 
speed the damage must hâve been very trifling. In my judg- 
ment, under ail the circumstances and considering the ob- 
structions they knew she was likely to encounter, she was 
maintaining too great a speed. The night was very dark. 
She was steering for her wharf. They knew that tbe harbor 
is very contracted, and that small vessels would very likely 
be in her track, and yet she had not slowed from the speed 
she had maintained the whole length of the river. The Cor- 
sica, 9 Wall. 634. In the liarbor of Baltimore an ovdinance 
provides that no steamboat of 150 tons and upwards shall 
proceed at a greater epeed than 10 révolutions of her wheel 
per minute, which serves to indicate the rate of speed which 
expérience bas shown to be safe in a narrow harbor in the 
day-time. 

It results, from thèse considérations, that both vessels were 
in fault, and that the damages must be equally divided. 
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The steamer -was not injured at ail, so that the only dam- 
age to be determed is the loss sustained by the owners of the 
Bchooner. The libellants' itemized account of loss amounts 
to $1,407. This exceeds, in some of the items, what, in my 
judgment, is proper to be allowed. The 900 biishels of oys- 
ters are charged at 30 cents a bushel, but the proof is, I 
think, that their value, as they lay in the vassal, did not ex- 
ceed 25 cents; this would resuit in a déduction of $45. 
Two months' détention of the sohooner is charged at $600. 
Two months was, I think, an unnecessarily long time to be 
consumed in raising and repairing the schoouar. It could 
hâve been aceomplished in less than half the tima, and I 
deduct $300 from that item. This reduces the account $345, 
leaving $1,062 as the damage. 

I will sign a decree against the stipulators in favor of the 
libellants for half that amouut. 



Pbbkins and othars v. Sohooneb Heecules. 
Warben Foundry & Machine Company v. Same. 
{District Court, D. Massachusetts. April 14, 1880.) • 

CoM-isioN — Sailing Vbsski. and Btbameb — Immatkrial Omissions — 
BuBDBN OF Proof. — In the case of a collision between a sailing vessel 
and a steamer, the burden of proof is on the latter to show want of nég- 
ligence, and the omission of the master of the schooner to warn the 
man at the wheel of the approach of the steamer, or to show a lighted 
torch, in accordance with section 4234 of the Revised Statutes, is imma- 
terial, when such omissions did not contribute to the collision. 

In Admiralty. 

Nelson, J. Thèse are two libels; the first by tha master, 
crew and owners of the schooner Charles S. Eogers, and the 
second by the owners of the cargo on board the schooner, 
against the steamer Hercules, for running into and sinking 
the schooner, oflf Cape Cod, thrae miles south-east of High- 
land Light, at half past two of the morning of May 31, 1879. 
The uight tras clear, with the wind fresh from south south- 
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east. The schooner was standing north north-west, on her 
port taok, bound for Boston, at a speed of nine knots. The 
steamer was steaming in a south-easterly direction, at a speed 
of eight knots, on a conrse substantially parallel with the 
course of the schooner. The steamer struck the schooner on 
her starboard side, near the fore-rigging, causing her to sink 
immediately. 

The answer sets up three grounds of defence — First, that 
no proper lookout was kept on board the schooner; second, 
that the schooner did not keep her course ; and, third, that the 
schooner did not show a torch. Upon the first point, I think 
it was satisfactorily proved that the mate of the schooner 
,was on the lookout from 2 o'clock until the time of the col- 
lision. This is sworn to by the mate himself, and by the man 
at the wheel, the only persons who were on deck at the time, 
and I see no reason to doubt the correctness of their testi- 
mony. 

Upon the second point I am of the opinion, the prépon- 
dérance of the évidence is in iavor of the position of the 
libellants, that the schooner kept her course, and the acci- 
dent resulted from the négligence of those in charge of the 
steamer. The mate testifies that he first saw the ^teamer'8 
mast head-light when about three miles distant, ont point on 
his starboard bow, and when the steamer had approached to 
within one mUe he then first saw her green light ; that the 
green light continued in sight up to the very moment of the 
collision, and at no time did he see her red light. Both the 
mate and the man at the wheel swear that the schooner kept 
her course until she was struck by the steamer. If this ia 
correct, then the course of the steamer was east of that f f the 
schooner. 

The évidence on the part of the steamer is that the schooner 
was fijst seen at a distance of one mile ; that the color of her 
light was red, and bore one and a half points on the steamer' s 
port bow; that the steamer ut once ported her helm, and 
flhanged her course to due south, and as she approached the 
schooner nearer her helm was put hard to port, and the sig- 
nal given to stop the engiue; that the Bchooner's green light 
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first became visible just as the steamer struck her, and the 
Bchooner was then headed N. W. by W., and the Bteamer S. 
by W. I W. If this account is to be taken as correct, the 
course of the steamer was west of that of the schooner, and 
the schooner must hâve changed her course several points to 
the westward during the interval of less than four minutes after 
she first saw the steamer's side-light until the collision. Two 
accounts of the same transaction could not well be wider 
apart than thèse. But there are one or two circumstances 
which tend to show that the steamer was east of the schooner. 
If this is so, it is very clear she did not see the schooner's 
red light, and should not hâve ported her helm and attempted 
to pass to the west of the schooner, but should either hâve 
held her course, when she would probably hâve gone clear, or 
should hâve put her helm to starboard and passed to the east- 
ward. 

First. The mate of the schooner who had charge of the 
deck, and was on the lookout, did not report the steamer to 
Dewey, the man at the wheel, and Dewey did not see the 
steamer or know of her approach, until the collision took 
place. If she had come up on the port side of the schooner 
she would hâve been in plain sight of Dewey. The fact that 
he did not see her is strong proof that her approach was on 
the schooner's starboard bow, as his view in that direction 
was shut off by the schooner's sails. Second. If the course of 
the schooner had been changed, as the claimants contend it 
was, her green light must hâve been seen from the steamer 
for some little time before the collision. Third. No one of the 
witnesses on the steamer testifies to having seen any change 
of course by the schooner. Her sails were seen for some 
little distance, and if her course had been changed to the 
extent claimed some indications of it must hâve boen visible 
from the steamer. No witness saw the disappearance of the 
red light, and the appearance of the green light. Such a 
change must hâve been noticeable, and would hâve been a 
prominent circumstance in the case if it had occurred. 
FoK/rth. Such a change of course by the schooner is alto- 
gether impossible. It could only hâve occurred through the 
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gross ignorance or wilful négligence of ^hose in charge of her, 
and there is no évidence of either. 

It further appeared that the master did not report the 
approach of the steamer to the man at the wheel. But as it 
appeared his failure to do so did not resuit in any change in 
the schooner's course, or in any way contribute to the acci- 
dent, the circumstance is of no importance. 

As to the last point of defence, it appears that the schooner 
did not show a lighted torch, as sailing vessels are required 
to do on the approach of a steam vessel during the night 
time. Eev. St. § 4234. But it is also clear that this did 
not contribute to the accident. The schooner's light was 
seen from the steamer a mile off, as far, certainly, as a lighted 
torch on deck could hâve been seen, and in season to avoid 
the collision if proper précautions had been taken by those 
on board the steamer. Under the eircumstances it is settled 
that the failure to show a torch by the sailing vessel does 
not excuse the steamer. The Léopard, 2 Low. 239. 

It is well eettled, in cases like this, that the burden of proof 
is on the cteamer to show a a sufficient reason for not keep- 
ing out of the way of the sailing vessel. The Garroll, 8 Wall. 
302; The Java, 14 Blatch.' 524. 

Upon ail tho évidence I am of thu opinion that the claim- 
ants hâve not sustained this burden, and that the collision in 
this case arose from the négligence of those in command of 
the steamer, in not making sufficient allowance for the high 
rate of speed, a mile in three minutes and thirty-two seconds, 
with which the two vessels were approaching each other. 

The entry in each case will be, interlocutory decree for 
libellants. 
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